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TWENTY-FIWH  AOT)  TWENTY-SIXTH  TBABS  OF  THB 
BSIGN  OF  YIGTOBIA.     1863. 


MEMORANDA. 

The  Right  Hon.  Sir  Cresswell  Cresswell,  Knt.,  the  first  Judge  Or- 
dinar  J  of  the  Probate  and  Divorce  Courts  rformerly  one  of  the  judges 
of  the  Court  of  Common  Pleas),  died  on  tne  evening  of  Wednesday, 
the  29th  of  July,  1868,  at  his  residence,  Prince's  Gate,  Knightsbridge. 
His  death  was  accelerated  by  an  accidental  collision  whilst  riding  home 
from  court  a  few  days  previously. 

On  the  8d  of  September,  1863,  the  Hon.  Sir  James  Plaisted  Wilde, 
one  of  the  Barons  of  the  Court  of  ♦Exchequer,  took  the  oaths   r^g 
on  his  appointment  as  Judge  Ordinary  of  the  Probate  and  Di-   *- 
vorce  Courts,  in  the  room  of  The  Right  Hon.  Sir  Cresswell  Cresswell, 
KnI.,  deceased. 

On  the  3d  of  October^  1863,  Mr.  Serjt.  Pigott  took  the  oaths  on  his 
appointment  as  one  of  the  Barons  of  Her  Majesty's  Court  of  Exche- 

Juer,  in  the  room  of  Mr.  Baron  Wilde,  promoted  to  the  office  of  Judge 
rdinary  of  the  Probate  and  Divorce  Courts. 

On  the  same  day  Sir  William  Atherton,  Her  Majesty's  Attorney- 
General,  resigned  his  office. 

Sir  Boundell  Palmer,  Knt.,  Her  Majesty's  Solicitor-General,  was 
thereupon  promoted  to  the  office  of  Attorney-General :  and  Robert 
Porrett  Collier,  Esq.,  one  of  Her  Majesty's  Counsel  learned  in  the 
tiaw,  was  appointed  Her  Majesty^s  Solicitor-General. 


MEMORANDA.    T.  V.  1863. 


In  the  course  of  this  vacation,  William  Henry  Cooke,  Esq.,  of  the 
Inner  Temple,  John  Gray,  Esq.,  of  th^ -Middle  Temple,  John  Joseph 
Powell,  Esq.,  of  the  Middle  Temple,^tfnd  -George  Lock,  Esq.,  of  the 
Middle  Temple,  were  appointed  HeKM^jesty's  Counsel  learned  in 
the  Law.  .  ':**•. 


^3,  VOHNHOWELBS,/ Appellant;  THOMAS  WYNNE,  Inspec- 
-'  tor  of '•Ijjttrfes,  Respondent.    June  22. 

B7  ft  ipeeial  rnle  for  tK{  regaUtion  of  ooRl-mines  under  the  23  k  24  Viet.  e.  151,  the  buiki- 
man  ii  directed  to  '^  If  ke  dwre  that  the  personi  deioending  or  aflcendiog  the  pit  shall  in  no  ease 
exceed  the  number* (freight  men  and  boys."  A  breach  of  these  rules  is  bj  s.  22  punishable  on 
summary  conviel^oA.b^  fine  and  imprisonment 

A.,  the  cljarterci&aater  of  a  pit  (who  by  the  rules  is  declared  to  be  "the  responsible  manager 
of  the  pi^ul(j^^is  charge*'),  was  close  to  the  pit,  and  was  cognisant  that  more  than  eight  men 
were  ^efn^Jawered  down  at  one  time,  and  had  power  to  prevent  the  banksman  (who  is  his  am-- 
TanA)  ifurt  lo  doing,  and  did  not  interfere : — 

Her<}',«that  A.  was  properly  oonvicted  of  a  breach  of  the  regulations,  as  being  a  person  "aid- 
ing, abetting,  or  procuring  the  commission  of  the  offence,"  within  the  11  A  12  Vict.  o.  43,  a.  &. 

This  was  an  appeal  against  a  decision  of  jastices,  pursuant  to  the 
20  &  21  Vict.  c.  43.  ^ 
•  The  appellaftt  is  the  charter-master  at  the  Dark  Lane  Coal  Pits,  ^n 
^  \  the  Prij^rs  Lee  colliery,  itf  the  county  of  Salop,  and  appeared  before 
the  justices  on  the  24th  of  March,  1863,  in  obedience  to  a  summons 
issued  upon  an  information  laid  by  Thomas  Wynne,  Her  Majesty's 
inspector  of  coal-mines  for  the  county  of  Salop,  which  information 
charged  that  Bichard  Bichards,  late  of  Priors  Lee,  in  the  parish  of 
Shiffnal,  in  the  said  county,  on  the  29th  of  December,  1862,  at  the 
parish  of  Shiffnal,  in  the  said  division  and  county,  being  then  an(} 
there  the  banksman  of  a  certain  coal-pit  there  situate,  called  the  Dark 
Lane  Pit,  belonging  to  the  Priors  Lee  colliery,  did  then  and  there 
permit  and  suffer  more  than  eight  persons  to  descend  the  said  pit  at 
one  time,  to  wit,  that  he  did  then  and  there  allow  twelve  persons  to 
descend  the  said  pit  at  one  time,  contrary  to  the  24th  special  rule  then 
in  force  for  the  regulation  of  the  said  colliery,  established  in  pursu- 
ance of  the  23  k  24  Vict.  c.  151,  and  that  one  John  Howells  (the  ap- 
pellant), late  of  Priors  Lee  aforesaid,  being  then  and  there  the  charter^ 
master  of  the  said  pit,  was  then  and  there  present,  and  did  then  and 
there  aid  and  abet  the  said  Bichard  Bichards  to  do  and  commit  the  of- 
fence aforesaid,  contrary  to  the  statute  in  such  case  made  and  provided. 

The  following  is  an  extract  from  the  special  rules  to  be  observed 
in  the  Shropshire  collieries,  made  in  pursuance  of  the  23  &  24  Vict, 
c.  151  :— 
*41       *"  ^^'  ^^^  charter-master  shall  be  the  responsible  manager  of 

-*  the  pit  under  his  charge,  or,  in  his  absence,  the  underlooker  or 
fireman  :  and,  if  the  charter-master  shall  have  occasion  to  absent  him- 
self from  the  pit,  he  shall  give  previous  notice  to  such  underlooker  or 
fireman. 

"  24.  Every  banksman  or  hooker-on  is  to  give  the  proper  notice  or 
signal  to  the  engine-man  to  lower  or  raise  the  cages  or  baskets  of  coal, 
and  any  person  going  down  or  up  the  pit :  and  he  shall  take  care 
that  the  persons  ascending  or  descending  the  pit  shall  in  no  case  ex- 
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ceed  in  number  eight  men  and  boys;  and  be  shall  forthwith  give  no- 
tice to  the  charter- master,  underlooker,  or  manager,  of  any  person 
who  may  disregard  his  directions." 

On  the  29th  of  December  last,  twelve  men  were  killed  at  the  pit  in 
question  by  the  breaking  of  a^  certain  apparatus  used  to  attach  the 
cage  (in  which  the  men  descend  to  their  work)  to  the  wire  rope. 

A  man  named  Bichard  Bichards  was  the  banksman  at  the  pit  on 
the  morning  in  question.  He  allowed  twelve  men  to  get  into  the 
cage,  and  gave  the  signal  to  the  engine-man  to  lower  them.  They 
had  only  proceeded  a  few  yards  when  the  apparatus  broke,  and  the 
men  were  precipitated  to  the  bottom,  a  depth  of  270  yards,  and  killed 
on  the  spot. 

An  information  was  afterwards  laid  by  Mr.  Wynne  against  Bich- 
ards for  breach  of  the  24th  rule  above  set  out,  to  which  he  pleaded 
guilty,  and  was  sentenced  by  the  justices  before  whom  the  case  was 
beard  to  two  months'  imprisonment,  with  hard  labour. 

Upon  the  hearing  of  the  information  against  the  present  defendant 
the  following  evidence  was  given : — 

Thomas  Wynne.     "I  am  inspector  of  mines  for  this  district 
produce  a  certified  copy  of  the  rules  applicable  to  all  collieries  ic 
Shropshire.     The  pit  at  which  *the  accident  happened  whereby    r^g 
twelve  men  and  boys  were  killed  on  the  29th  of  December  last,    ^ 
is  in  Shropshire.    The  rules  are  applicable  to  that  pit." 

Noah  Chirms.  "I  am  a  collier.  I  recollect  the  morning  of  the 
accident  in  Dark  Lane  Pit  on  the  29th  December  last  year.  I  got 
to  the  pit  at  5.25  a.  m.  I  could  not  see  how  many  people  were  there. 
When  I  got  there,  there  were  some;  I  cannot  say  how  many;  there 
might  be  a  dozen  or  so.  I  saw  Bichards  there :  he  was  the  banksman. 
I  saw  the  defendant  there  when  I  arrived :  he  is  the  charter-master. 
We  were  all  on  the  bank  together.  I  recollect  the  first  lot  of  men 
going  down.  I  was  one  of  them :  it  went  down  some  time  about  5.80. 
The  defendant  stood  by  the  cabin  door.  The  cabin  is  eight  or  nine 
yards  from  the  pit.  I  got  to  the  pit  five  minutes  before  the  engine 
started.  The  cabin  is  almost  close  to  the  pit:  it  is  not  a  large  place. 
I  cannot  tell  how  many  men  it  would  hold.  Howells  was  outside  the 
cabin  door  when  I  got  to  the  pit.  I  got  into  the  cage  with  the  first 
band.  The  defendant  was  between  the  cabin  and  the  pit  when  the 
band  started.  We  passed  Howells  as  we  got  into  the  cage.  I  was 
one  of  the  last  that  got  into  the  cage.  Twelve  of  us  were  in  the 
cage.  We  went  down  safely.  We  all  came  up  after  the  accident 
occurred." 

Cross-examined.  *'It  was  dark,  but  there  were  lights  on  the  bank 
from  the  rodneys.  Bichards  was  the  banksman.  I  cannot  say  if  any 
one  else  was  on  the  pit  bank.  Corbett  was  there.  I  do  not  recollect 
him  putting  the  bar  in.  Bichards  put  the  bar  in  the  end  I  was  in: 
some  one  put  it  in  the  other  end.  It  was  not  dark';  but  I  was  not 
looking  at  the  other  end.  I  did  not  see  what  became  of  the  defendant. 
I  did  not  see  him  at  the  pit-mouth  doing  anything  after  I  passed  him 
in  going  to  the  cage.  I  cannot  say  how  far  he  was  from  the  door  of 
the  cabin :  three  yards.  ♦!  did  not  see  Parton  or  Whateley  there,  r^g 
It  is  a  round  cabin.  The  door  of  the  cabin  opens  a  little  on  •- 
one  side  of  the  pit :  standing  in  front  of  the  pit  would  be  on  the  left- 
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band  fiide,  and  formed  ft  sort  of  angle  to  the  door.  I  have  often  beeii 
in  the  cabin.  Any  one  in  the  cabin  and  atai^og  in  the  centre  would 
Bee  the  door." 

Be-examined.  ''It  was  light  enon^h  to  see  what  was  going  on. 
lliere  were  two  fires  on  the  bank.  The  Cabin  door  opetiB  insid&  If 
I  were  standing  in  the  cabin,  with  ray  faee  towards  the  pit,  I  should 
be  on  the  left  side  of  the  eabin«  The  cabin  door  is  on  the  left  side. 
If  I  were  standing  in  the  centre  of  the  cabin,  with  mj  face  towards 
the  shaft,  the  door  would  be  on  the  left  side.  The  cabin  door  was 
open  when  I  left  it.  It  did  not  take  me  more  than  half  a  minute  to 
get  from  the  cabin  to  the  cage." 

Thomas  Corbett.  ''  I  am  a  wheelwright,  and  work  at  the  Lilleshall 
Company's  colliery.  I  remember  the  morning  of  the  29th  of  December. 
I  was  at  the  pit.  I  got  there  about  6.50  a.  in.  I  got  there  before  the 
first  band  went  down.  Noah  Chirms,  his  father,  Richards,  and  defend- 
ant were  there.  Dabbs  was  there  also.  Wd  had  to  Wait  seven  or  eight 
minutes  before  the  first  band  went  down.  I  do  not  know  how.  many 
went  down  in  it :  there  were  a  good  lot :  the  cage  vfka  full.  I  put  ono 
bar  in  the  cage.  Richards  put  the  other  bar.  Richards  gave  me  one 
to  put  in,  and  he  put  the  other  in.  The  defendant  was  in  the  cabin : 
he  came  out  before  the  band  went  down :  he  did  not  come  out  again 
when  I  put  the  bar  in.  I  cannot  say  h^  saw  me  put  the  bar  in.  I  saw 
Howells  when  I  was  going  to  take  the  bAr  from  Richards:  he  was 
cC'ining  from  the  cabin  door  towards  the  pit.  I  did  not  put  the  bar  in 
till  the  people  were  in.  I  did  not  see  Howells  come  out  of  the  cabin 
^tr^  before  the  band  started »     *I  was  examined  before  the  coronet  ou 

-I  oath,  and  swore  then  that  Howells  stood  by  me  when  the  first  band 
^f  out  down.  It  is  true  that  defendant  stood  by  me  when  the  first  band 
went  down.    All  I  have  sworn  is  right" 

Cross-examined^     "  It  was  a  dark  morning." 

Re-examined.  *'I  did  not  count  the  men  in  the  band.  I  can  count 
twelve.  I  am  in  the  employ  of  the  defendant,  not  of  the  company. 
1  am  the  defendant's  servant.  I  came  with  the  defendant  here  to-day. 
The  defendant  asked  me  to  come :  he  did  not  tell  me  what  he  wanted 
me  to  come  for:  his  brother  asked  me  to  come.  The  defendant  was 
not  present.  I  came  with  the  defendant  in  a  trap :  his  brother  drove. 
I  did  not  sit  by  the  defendant.  I  did  not  talk  to  him  coming  along. 
1  cannot  tell  what  time  I  got  to  Wellington  this  morning.  I  have  had 
some  conversation  with  -Mr.  Bartlett  (Howells's  attorney)  as  to  the 
evidence  I  was  to  give  to-day.    I  saw  him  this  morning." 

The  evidence  for  the  defence  was  as  follows : — 

Isaac  Whateley.  "  I  am  a  collier,  and  am  in  the  employ  of  Howells. 
I  work  at  the  pit  in  question.  I  was  working  there  on  the  29th  of 
December.  I  remember  the  accident.  On  that  morning  I  got  to  the  pit 
pit  about  5.35  a.  m.  When  I  went  firut  to  the  pit,  some  of  the  men  had 
gone  down  in  the  first  band.  I  went  into  the  cabin,  ttnd  put  my  cap 
on»  Howells  was  in  the  cabin  when  I  came  up.  Parton  went  into  the 
cabin  when  I  went  in.  I  was  there  when  the  accident  happened.  I 
did  nothing ;  I  sat  down  in  the  cabin.  Spoke  to  Howells :  we  were 
speaking  about  the  coal.  Howells  did  not  go  out  of  the  cabin  while 
I  was  there :  he  was  in  the  cabin  when  the  accident  occurred :  he  was 
on  the  left  side,  and  I  was  on  the  right.    From  where  he  stood  in  the 
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cabin,  he  could  not  hare  seen  Hhe  pit's  mouth.    It  was  a  dark  pg 
Horning :  we  had  the  rodneys  out."  '- 

John  Parton.  ''I  recoHect  seeing  the  defendant  in  the  cabin. 
When  I  went  in,  he  was  talking  about  the  coal,  I  cannot  say  who 
went  in  first,  me  or  Whateley :  we  both  went  in  the  same  time^as 
near  as  I  can  recollect,  Howells  could  not  see  the  pit  from  where  he 
was  standing.  I  can't  tell  what  the  people  were  doing  when  I  went  in. 
The  cage  came  up  for  the  second  band  soon  after  I  went  in.  I  was 
not  there  when  the  first  band  went  down." 

Joseph  Dabbs.  ''I  am  banksman  at  one  of  the  pits  in  question. 
I  remember  the  morning  of  the  accident.  I  came  about  5  o'clock.  X 
remember  the  first  band  dl  men  going  down.  I  was  standing  by  my 
cabin  door :  the  two  cabins  adjoin  one  another,  Howells  came  oat  of 
the  cabin  and  saw  Corbett :  he  turned  into  the  cabin  again,  and  there  ho 
remained  till  the  first  and  second  bands  had  gone  down.  Corbett  assists 
to  send  the  men  down  when  he  is  there.  Howells  could  not  see  the 
cage  lowered.  Hie  cage  was  not  drawn  up  when  Howells  went  out 
of  the  cabin.  As  soon  as  he  saw  Corbett,  he  went  into  the  cabin 
again.  I  saw  Parton  and  Whateley  go  into  the  cabin :  that  was  before 
the  accident,  and  after  the  first  band  went  down." 

Cross-examined.  ''  My  pit  is  about  ten  yards  from  defendant's,  ar  <.l 
is  on  the  same  bank,  ^e  same  engine  works  both  pits.  That  ca^^o 
is  at  the  bottom  at  night  I  got  to  the  pit  at  5  o'clock.  I  have  a 
cabin  as  well  as  the  defendant.  It  is  not  usual  to  let  more  than  eight 
go  down.  I  have  knoi^n  twelve  to  go  down.  The  men  are  not  loii.^ 
going  down.  Four  bands  will  take  my  men  down.  Both  cabins  are 
round.  There  is  a  blacksmith's  shop  between  them :  the  shop  is  betwcy m 
my  door  and  the  defendant's  door.  *Chirms  went  down  in  the  r^^^ 
first  band.  I  saw  him  get  in.  Howelld  was  in  the  cabin.  Chirms  ^ 
was  nearer  Howells  than  I  was.  I  saw  Corbett  put  the  bar  in.  It  is 
an  untruth  if  Chirms  and  Corbett  swore  the  defendant  was  on  f.he 
bank  when  the  first  band  went  down.  I  was  standing  by  my  ca))in 
door.  There  were  a  many  people  about  the  cabin.  I  saw  HowoUs 
turn  into  the  cabin.  I  kept  my  eye  on  the  door;  and  he  did  not  come 
out  till  the  second  band  had  gone  down.  The  band  went  down 
Howells's  pit,  and  then  down  mine.  When  the  band  went  down  my 
pit,  I  went  to  the  catches  to  attend  to  them.  I  draw  the  catches  myaelf. 
While  I  was  doing  so,  I  could  see  the  defendant's  cabin.  I  could, 
a^nd  to  my  duty  and  watch  what,  defendant  waq  doing  at  the  same 
time.  I  had  my  eye  on  the  defendant's  pit ;  my  pit  and  the  c^bia  at 
the  same  time.  I  can  ati^end  to  the  defendant's  pit  as  well  as  mine. 
I  coulf}  qee  wjbat  1^(9  wm  dplng  at  bis  pHi  and  at  the  same  time  attend 
Uy  let  my  men  down.  I  always  look  at  the  defendant's  cabin  door.  I 
watch  that  cabin  door  every  morning.  I  will  i^tswe^r  I  did  not  let 
more  thap. eight  nc^^n  dpwn  (h^t  mpxuipg." 

CbarJp(^  Ovffifu  '<X  xoxn^ip^ber  tia^  29^b  of  Dqoamber.  I  went  to 
t)M»  bailie  vKhea.  tbe  &nit  band  wiaa  jwt  up,  and  ^t  in«  I  did  not  see 
Howells  tb«t  momiiig.  Z  ^o^  intp  the  first  band.  If  SpwelU  h^ 
beeii  th^ro,  I  sfim  b^?^  8QQ»  U^DU.  I.  Ifx^^.  Tpm^  but.  wj^  mff 

Im  X  ^,  Wiw  1)0  wmMH^^imt  *^  ^^  of  %h»  pit^" 

fiVnifiiflMniane^  <<  I  w^m  ^wn  witb  Ae  fint  band.  I  did  Mi 
know  how  many  were  im  titl  I  earae  up  again.    The  cage  was  not 
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very  full :  they  were  most  boys :  there  were  above  eight  people.  The 
band  was  waiting  when  1  got  up.  1  ran  and  jumped  in.  Corbett  was 
*101  "^^^^'^S  ^^  P*^*  *'^®  ^*^  ^^'    When  I  passed  Corbett,  *he  had 

J  the  bar  in  his  hand.  T  was  at  Kichards's  end.  I  was  in  a 
gr^t  hurry  to  get  down.  I  always  lik^  to  get  down  first.  I  was 
late,  and  had  to  run  for  it.  I  live  about  three-quarters.of  a  mile  fronn 
the  pit.  I  ran  from  the  bottom  of  the  bank.  I  did  not  run  as  hard 
as  I  could :  I  did  run.  I  did  not  take  any  notice  if  there  were  many 
people  on  the  bank.  I  cannot  tell  any  one  that  was  on  the  bank,  or 
who  went  down  with  me." 

Alexander  Jones.  *'  I  am  managing  agent  to  the  Lilleshall  Company. 
I  know  the  two  cabins.  If  a  person  was  standing  at  the  door  of  one 
cabin,  he  could  see  a  person  going  in  the  other  cabin." 

Cross-examined.  '*  The  banksman  could  not  keep  his  eye  on  the 
defendant's  cabin  and  attend  to  his  own  duties  at  the  same  time.  After 
he  had  sent  down  the  band,  he  could  look  straight  there.  At  the 
same  time  he  was  sending  the  band  down  his  own  pit,  if  he  were 
attending  to  his  duty  he  could  not  see  what  Howells  was  doing :  he 
could  not  see  two  ways  at  one  time." 

At  the  close  of  the  evidence  for  the  complainant,  the  defendant's 
attorney  contended  that  the  24:th  rule  did  not  make  the  charter-master 
liable  for  the  neglect  of  the  banksman ;  that  there  was  no  evidence 
that  the  defendant  was  aiding  and  abetting;  and  that,  in  order  to 
justify  a  conviction,  it  should  have  been  shown  that  he  had  done 
some  act  or  uttered  some  expression  to  identify  him  with  the  unlaw- 
ful act  Bichards  was  doing. 

The  evidence  satisfied  the  justices  that  the  defendant  was  close  to 
the  pit ;  that  he  was  cognisant  that  more  than  eight  men  were  being 
lowered  down  at  one  time ;  and  that,  under  the  15th  rule,  he  was  the 
person  in  charge  of  the  pit,  and  had  the  power  to  prevent  Bichards 
(who  was  his  servant)  lowering  the  men  down :  and  they  therefore 
♦in  ^^^^^^^^  ^^^  under  the  *above  information,  and  ordered  him 
-'   to  be  imprisoned  for  two  calendar  months,  with  hard  labour. 

The  question  for  the  opinion  of  the  court  was,  whether  the  evidence 
above  set  out  was  sufficient  to  justify  the  conviction. 

Hayes,  Serjt.,  for  the  appellant,  upon  the  case  being  called  on, 
objected  that  the  respondent  was  not  entitled  to  be  heard,  inasmuch 
as  he  had  not  complied  with  the  rule  of  court  as  to  the  delivery  of 
his  paper-books  to  the  two  junior  puisne  judges,  the  appellant  having 
upon  bis  default  duly  delivered  the  whole  of  them.(a) 

Wehby,  for  the  respondent, — the  argument  having  been  adjourned 

(a)  Th«  16th  rale  of  Hilary  Term,  185S,  13  C.  B.  8  (B.  0.  L.  B.  toI.  76),  proTides  that  "foar 
dear  daji  before  the  day  appointed  for  argament  the  plaintifT  shall  deliver  copies  of  the 
demurrer- book,  special  ease,  special  yerdict,  or  appeal  ease,  with  the  points  intended  to  b« 
insisted  on,  to  the  Lord  Chief  Justice  of  the  Queen's  Bench  or  Common  Pleas,  or  Lord  Chief 
Baron,  as  the  case  may  be,  and  the  senior  pnisne  judge  of  the  court  in  which  the  action  is 
brought ;  and  the  defendant  shall  deliTcr  copies  to  the  other  two  Judges  of  the  eourt  next  in 
seniority :  and,  in  default  thereof  by  either  party,  the  other  party  may,  on  f A«  day  following, 
deliver  such  copies  as  ought  to  have  been  so  delivered  by  the  party  making  default :  and  the 
party  making  default  shall  not  be  heard  until  he  shall  have  pidd  for  such  copies  or  deposited 
with  the  master  a  sufficient  sum  to  pay  for  such  copies."  And  by  rule  of  Michaelmas  Terra, 
1857,  S  C.  B.  N.  S.  141  (B.  C.  L.  B.  vol  91),  it  is  ordered  that  in  "  eases  of  appeal  to  a  superior 
oourt  under  the  provisions  of  the  statute  20  k  21  Viet.  e.  43,  the  I5th  and  16th  rules  of  HUary 
Term,  1853,  so  far  as  the  same  are  applicable,  shall  be  observed." 


COMMON  BENCH  REPORTS.    (15  J.  SCOTT.    N.  S.)  11 

for  the  purpose, — produced  an  affidavit  that  the  respondent's  attor- 
ney bad  in  dae  time  delivered  the  paper-books  which  by  the  practice 
of  the  *court  he  was  bound  to  deliver,  to  the  judges'  clerks  m  r^^^ 
their  own  room  at  Westminster.  [Williams,  J. — No  doubt  you  ^ 
delivered  your  copies  in  due  time.  But  the  question  is,  whether  they 
were  delivered  at  the  proper  place.  That,  I  apprehend,  is  the  judges* 
Chambers.]  The  object  being  that  the  judges  shall  have  the  paper- 
books,  it  is  clearly  enough  if  they  are  delivered  to  the  clerks  at 
Westminster  Hall.  [Bylbs,  J. — There  is  a  record  kept  of  what  is  ^ 
done  at  Chambers:  but,  if  the  paper-books  are  delivered  to  the  clerks 
at  Westminster,  it  rests  upon  mere  recollection.  Willes,  J. — There 
must  be  a  place  of  search  to  see  if  the  rule  has  been  complied  with: 
and  where  else  can  that  be  but  the  judges'  Chambers?]  It  may 
perhaps  be  reasonable  to  create  a  practice  for  the  future.  The  rule 
of  court  makes  no  mention  of  the  place  at  which  the  paper-books  are 
to  be  delivered. 

Williams,  J. — The  respondent's  attorney  has  clearly  adopted  an 
erroneous  course.  Our  officers  inform  us  that  the  proper  place  for 
the  delivery  of  paper-books,  is  the  Chambers  in  Bolls  Gardens.  It 
ha!)  been  truly  said  that  no  mention  is  made  in  the  rule  as  to  where 
tl*'!  delivery  is  to  take  place :  nor  is  there  any  other  direction  therein 
irfnin  that  the  plaintiff  shall  deliver  the  paper-books  to  the  Lord 
Chief  Justice  and  the  senior  puisne  judge,  and  the  defendant  to  the 
two  junior  puisne  judges, — not  to  their  clerks.  If  the  rule  were  to  be 
complied  with  literally,  the  paper-books  might  be  delivered  at  the 
judges'  houses,  or  to  the  judges  whilst  riding  or  walking  along  the 
streets.  That  would  be  manifestly  absurd.  There  must  ""be  a  usual 
place  for  their  delivery,  where  the  opposite  party  may  search  whether 
the  rule  has  been  complied  with  or  not,  in  order  that  he  may  supply 
the  defect.  The  respondent's  attorney  being  clearly  in  default,  the 
^appellant's  attorney  was  justified  in  incurring  the  expense  of  p^^g 
delivering  the  additional  paper-books,  and  must  be  reimbursed.  ^ 

Willes,  J. — I  do  not  think  the  rule  of  court  is  so  defective  as 
Mr.  Welsby  suggests.  The  only  proper  place  for  the  delivery  of  the 
paper-books,  is  the  judges'  Chambers. 

Byles,  J. — If  this  were  not  so,  it  would  make  it  necessary  for  the 
attorney  to  search  at  two  places,  when  there  is  only  one  place  at  which 
any  official  record  of  the  transaction  is  kept. 

Welsby  undertaking  that  the  copies  should  be  paid  for,  the  argu- 
ment was  allowed  to  proceed. 

Hayes,  Serjt.,  for  the  appellant. — The  offence  with  which  the  appel- 
lant is  charged  is  created  by  the  11  i  12  Vict  c.  43,  a.  5,  which  enacts 
that  "  every  person  who  shall  aid,  abet,  counsel,  or  procure  the  com- 
mission of  any  offence  which  is  or  hereafter  shall  be  punishable  on 
summary  conviction,  shall  be  liable  to  be  proceeded  against  and  con- 
victed for  the  same,  either  together  with  the  principal  offender,  or 
before  or  after  his  conviction,  and  shall  be  liable,  on  conviction,  to  the 
same  forfeiture  and  punishment  as  such  principal  offender  is  or  shall 
by  law  be  liable  to,"  &c. :  and  the  charge  is,  not  that  the  appellant 
*'  counselled  and  procured,"  but  that  he  was  present  ''aiding  and  abet- 
ting" the  principal  offender  in  the  commission  of  the  offence,  which 
makes  him  a  principal  in  the  second  degree.    The  11th  section  of  the 
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Mines  Regulation  Act,  28  &  24  Vict  c.  151,  provides  for  the  estab- 
lishment of  special  rules  for  the  guidance  of  persons  acting  in  the 
management  of  mines,  and  of  persons  employed  therein :  and  the  22d 
,H^-|  section  enacts  that  every  *per8on  (other  than  the  owner  or  prin- 
^J  cipal  agent  or  viewer)  "employed  in  or  about  a  coal-mine,  col- 
liery, or  iron-stone  min,e,  who  negleots  or  wilfully  violates  any  of  the 
special  rules  established  for  such  coal-mine,  colliery  or  ironstone  mine, 
shall  for  every  such  offence  be  liable,  upon  a  summary  conviction  for 
the  same  before  two  justices  of  the  peace,  &c.,  to  a  penalty  not  ex- 
ceeding 2?.,  or  to  be  imprisoned,  witb  or  without  hard  labour,  in  the 
common  gaol  or  house  of  correction  for  any  period  not  exceeding 
three  calendar  months."  The  oflfence  here  charged  was  committed  by 
Richards  the  banksman,  as  to  whose  duties  there  are  various  reguUv 
tions  in  the  special  rules  besides  the  24th.  [Byles,  J. — ^The  question 
is,  whether  the  appellant,  who  was  the  superior  of  Richards,  is  not 
responsible  for  the  offence  of  Richards,  by  reason  of  his  abstaining 
from  using  his  authority  to  prevent  its  commission.]  There  is  nothing 
in  the  rules  which  requires  the  charter-master  to  see  that  the  banks- 
man does  his  duty.  [Willes,  J. — Do  you  dispute  that  there  was 
evidence  to  justify  the  conclusion  of  fact  to  which  the  justices  came  7  ] 
No.  [Willes,  J. — Then  the  question  is,  whether  the  appellant,  vrhi 
had  authority,  and  whose  duty  it  was  to  forbid  Richards  to  send  dowri 
more  than  eight  men  and  boys  at  one  time,  by  standing  by  and  not 
inter'fering  to  prevent  it,  did  not  virtually,  authorize  and  assent  to  the 
illegal  act  of  Richards.]  Would  the  evidence  sustain  a  charge  of 
manslaughter  against  the  appellant?  In  Hale's  Pleas  of  the  Crown 
438,  it  is  said  :  "To  make  an  abettor  to  a  murder  or  homicide  princi- 
pal in  the  felony,  there  are  regularly  two  things  requisite.  1.  ITe 
must  be  present.  2.  He  must  be  aiding  and  abetting  ad  feloniam  aiit 
murdrum  sive  homicidium.  If  he  were  procuring  or  abetting,  m'A 
absent,  he  is  accessory  in  case  of  murder,  and  not  principal,  unless  Jfi 
•151  ^^™®  oases  of  poisoning.  If  he  be  present,  and  not  *aiding  \v 
-*  abetting  to  tho  felony,  he  is  neither  principal  nor  accessor}  " 
This  latter  is  precisely  the  case  of  the  appellant  here.  He  is  presei-  > 
but  does  and  says  nothing.  Aiding  and  abetting  is  something  acti^«). 
*'If  A.  and  B.  be  fighting,  and  C,  a  man  of  full  age,  comes  by  chattse, 
and  is  a  looker  on  only,  and  assists  neither,  he  is  not  guilty  of  murder 
or  homicide,  as  principal  in  the  second  degree;  but  it  is  a  misprision, 
for  which  he  shall  be  fined,  unless  he  use  means  to  apprehend  the 
felon."  [Willes,  J. — The  real  question  is,  what  was  Howells's  duty. 
If  it  was  nis  duty  to  prohibit  Richards  from  sending  down  the  men 
in  violation  of  the  24th  rule,  and  be  did  not  do  so,  he  was  guihy  of 
the  ofibnce.  "Qui  non  prohibet  quod  prohibere  potest,  assentire 
videtur."]  No  special  duty  as  to  the  desoent  of  the  cage  is  by  the 
rules  imposed  upon  the  charter-master :  that  duty  is  cast  upon  tbe 
banksman.  In  The  Queen  v.  Barrett,  S2  Law  J.  M.  C.  86;  9  Cox  Cr. 
Cas.  265,  it  was  held,  that,  if  a  weekly  teoatrt  of  a  house  use  it  as  a 
brothel,  and  the  landl<H^  receive  no  additfonal  rent  by  reason  of  the 
immortl  ooenpalian,  the  latter  eamnoi  be  oonvided  of  keeping  a  bro* 
tbel«  mereljr  beoause,  baling  notice  of  the  nature  of  the  oeeupatior 
he-does  not  give  the  tenant  notiee  to  quit.  [)WiLLBS,  J. — Lord  Cokx, 
oommenting  ttpon  tbe  word^^de'*  in  tlie  Statute  of  Westminster  1 
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(8  Ed.  1),  c.  14,  says,^ — 2  Inst.  182, — "  Under  this  word  is  compre*' 
hended  all  persons  counselling,  abetting,  plotting,  assenting,  consent*' 
ing,  and  encouraging  to  do  the  act,  and  are  not  present  when  the  act' 
is  done;  for,  if  the  party  commanding,  furnishing  with'  weapon,  op 
aiding,  be  present  when  the  act  is  done,  then  he  is  principal."  A 
permission,  whether  active  or  passrve,  by  a  person  having  authority 
to  prevent  the  act  beihg  done,  is  iEi  consenting.  WiLLlAlfS;  J.— ^In  all 
misdemeanors,  an  accessory  before  the  fact  is  a  principal.  The  ques-- 
tion  is  whether  the  facts  stated  in  *this  case  could  be  regarded  r^^o 
by  a  jury  as  constituting  Richards  Howells's  agent.]  It  is  sub-  k 
mitt^  they  could  not,  and  consequently  that  he  was  improperly  con- 
victed. 

Welsby,  for  the  respondent,  was  not  called  upon. 

Williams,  J. — The  question  raised  upon  this  appeal  is  precisely 
the  same  as  that  which  would  have  been  raised  for  the  consideration 
of  the  judge,  if  this,  instead  of  being  an  offeilce  punishable  on  a  sum- 
mary conviction,  had  been  made  by  the  statute  an  indictable  offence, 
and  the  appellant  had  been  indicted  jointly  with  iRichards  for  an 
offence  which  constituted  a  violation  of  the  24th  rule  referred  to  in 
the  special  case.  The  question  then  would  have  been,  whether,  if  the 
facts  here  disclosed  were  laid  before  a  jury,  it  would  have  been  the 
duty  of  the  judge  to  stop  the  case,  or  to  leave  it  to  them  to  say  whether 
or  pot  they  were  satisfied  from  the  evidence  that  the  defendant  aided 
and  abetted  Richards  in  the  commission  of  the  offence  with  which 
they  were  charged.  I  am  satisfied  that  in  the  case  supposed  it  wpuld 
have  been  the  judge's  duty  to  leave  the  question  to  the  jury.  The 
derendant  is  found  to  have  been  close  to  tha  pit's  mouth,  and  so  cog- 
nisant of  the  fact  that  Richards  was  permitting  a  larger  number  of 
persons  to  descend  at  one  time  than  is  allowed  by  the  24th  rule.  He 
13  the  person  who  has  charge  of  the  pit,  and  who  has  power  to  pre* 
vent  Richards,  who  is  his  servant,  from  lowering  down  the  cage  so  a^ 
to  violate  that  rule.  Having  authority  to  prevent  the  illegal  act 
being  .done,  and  having  chosen  to  stand  by  and  see  it  done  without 
exercising  his  authority,  he  might  fairly  be  assumed  by  those  who 
are  constituted  the  judges  of  the  fact  to  have  aided  and  assisted  in  the 
doing  of  it.  I  think  the  justices  weref  *clearly  warranted  by  r^^j 
ihe  evidence  in  coming  io  the  conclusion  they  did.  ^ 

WiLLBS,  J.-^I  am  of  the  same  opinion. '  The  respondent  has  clearly 
been  guilty  of  a  breach  pf  the  discipline  necessary  to  be  kept  up  by 
those  who  are  an«wei*ab]e  for  the  safety  of  tU^  nien.  He  wos  present 
when  the  bankpman  let  the  men  down:  It  was  his  duty  to  preVent,— 
and  he  might  have  prevented, — the  illegal  aci,  and  he  did  not.  I 
think  it  is  quite  right  to  look  to  the  most  responsible  persoti,  and  t<^ 
make  an  example  of  him,  and  so  make  it  the  interest  of  those  who  are 
most  open  to  the  dread  of  punishment  to  prevent  such  ofiences  from 
being  committed.  -  The  act  oE  parliament  would  become  a  dead 
letter  if  such  evidence  as  this  would  not  warrant  a  conviction. 

Btlbs,  J. — I  am  of  the  same  opinion.  In  misdemeanors,  all  who 
are  present  when  the  offence  is  committed,  and  have  power  to  prevent 
it,  and  do  not  exert  that  power,  are  equally  guilty  with  him  who  ac- 
tually commits  the  offence.  It  is  plain  here  that  the  respondent  had 
power  and  it  was  his  duty  to  prohibit  Richards  from  doing  as  he  did. 
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The  jofltioes  find  in  tenns  that  the  respondent  was  the  master,  and 
that  the  actual  offender  was  the  aerrant.  By  standing  by  and  seeing 
ike  ofience  committed,  the  respondent  afforded  active  encouragement 
to  the  actual  offender.  The  justices  dearly  came  to  a  correct  decision. 

Appeal  dismissed,  with  costs. 

There  was  a  second  information  against  the  same  appellant,  charg- 
ing that  he  "on  the  29th  of  Deeember^  1862,  at,  &c.»  being  then  and 
there  the  charter- master  of  a  certain  ooal-pit  there  situate,  called  The 
*181  ^^^^  "^Lane  Pit,  belonging  to  the  Priors  Lee  Colliery,  did  not, 
^  in  the  exercise  of  his  duties  as  such  charter-master,  give  his  first 
and  chief  attention  to  insuring  the  safety  of  the  lives  and  limbs  of  the 
persons  under  his  charge,  contrary  to  the  20th  special  rule  then  in 
force  for  the  regulation  of  the  said  pit  and  colliery,"  established  pur- 
suant to  the  statato. 

The  20th  rule  is  as  follows: — *' Every  charter-master  and  under- 
looker,  in  the  exercise  of  his  duties,  is  hereby  expressly  ordered  in 
all  oases  to  give  his  first  and  chief  attention  lo  insuring  the  safety  of 
the  lives  and  limbs  of  those  under  his  respective  charge,  and  to  sus- 
pend any  or  all  operations  attended  with  unusual  risk,  until  he  shall 
have  received  special  directions  of  the  manager,  and  to  atop  the  work- 
ing or  use  of  any  pit,  engine,  ropes,  machinery,  or  apparatus  that  may 
not  appear  safe,  until  the  removal  of  the  danger." 

The  evidence  was  the  same  as  in  the  former  case ;  and  the  decision 
of  the  justices  was  as  follows : — ^*  The  evidence  in  support  of  the  in^ 
formation  satisfied  ua  that  the  defendant  was  at  the  pit  on  the  morn- 
ing in  question,  that  he  knew  a  breach  of  the  rules  was  being  com* 
mitted,  and  that  he  had  the  power  to  prevent  it.  We  are  also  of 
opinion,  from  the  evidence,  that  the  defendant  did  not  give  his  first 
and  chief  attention  to  insuring  the  safety  of  the  lives  and  limbs  of  the 
men  under  his  charge,  inasmuch  as  he  did  not  suspend  the  operatiou 
e£  lowering  the  men  when  he  knew  there  were  more  in  the  cage  than 
the  number  allowed  by  the  rules.  We  accordingly  convicted  the  de- 
fendant, and  ordered  him  to  be  imprisoned  with  hard  labour  for  two 
calendar  months,  to  commence  at  the  same  period  as  the  former  sen^ 
tence  which  had  been  passed  upon  him." 

The  question  reserved  for  the  opinion  of  the  court,  was,  whether 
(he  evidence  set  out  in  the  case,  was  sufficient  to  warrant  the  convic- 
tion. 

^j^^l       ^Sayei,  Sierjt,  appeared  for  the  appellant^  and  Webby  for  the 
^  respondent. 

Williams^  J. — ^It  follows  from  what  the  court  decided  in  the  last 
ease,  that  the  evidence  in  this  case  warranted  the  conclusion  that  the 
appellant  waa  guilty  of  the  offence  charged  in  the  second  information* 

Bylss,  J. — ^The  t^prilant  was  guilty  of  a  plain  breach  of  both  the 
UMi  a^d  2Qtb  rule.  Appeal  dismissed,  without  costs. 
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By  Um  17  A  18  Viet.  e.  35, 1. 1,  it  itm  inroridtd  that  all  Mtloiia  againtt  aa/  looiatj  ailab- 
Bthad  mndar  the  Indaitrial  and  Prorident  Soeietiaf  Aot»  186S  (U  &  16  Viot.  o.  81),  shaU  he 
eommeneed  and  proieeated  against  the  regiitered  oflieer  of  the  loeiety,  or  agaimt  the  tnisteai 
#ha«  there  U  no  re^tered  offloer.  These  aeti  #ere  re^ealad  hy  the  S5  A  19  Yiet  e.  87,  the 
Hh  aeetSoa  of  whieh  providee  thai  <'the  eertlieala  of  regiitraHon  fhall  TOit  in  the  ipoiety  aU 
the  property  that  may  at  the  time  he  Tested  in  any  peraon  in  trvft  Ibr  the  soeiety :  and  aU 
lagal  proeeedingi  Aem  pending  hy  or  agaioft  any  laoh  trustee  or  other  ofloer  on  aeconat 
of  the  ioeiety,  may  he  proseented  hy  or  agatnit  the  soeiety  in  its  registered  name,  withont 


Held,  that  the  offset  of  sneh  repeal  #u  to  rsnder  tiie  memhers  indlrldiially  liaUe  to  he  sved 
in  respeet  of  a  eontraet  made  hy  the  soeiety  prior  to  the  passing  of  the  repealing  aoty  for  whkh 
no  aetion  was  then  pending. 

This  was  an  aetion  bronght  to  recover  the  price  of  goods  sapplied 
by  the  {daintiff  to  a  society  called  "  The  Kidgrore  Industrial  and 
Provident  Co-operative  Society,"  of  which  the  defendants  were  share- 
boldei^  and  committee-men,  Mella^  being  chairman  of  the  commit* 
tee.    Plea,  never  indebted. 

At  the  trial  before  Bramwell,  B.,  at  the  last  Spring  Assises  at  Ches* 
ter,  it  appeared  that  the  society  was  established  for  the  making  and 
selling  of  bread  and  other  articles,  of  daily  consamption  to  its  mem- 
bers and  others ;  that  it  was  duly  registered  on  the  26th  of  December, 
1862,  nnder  the  25  &  26  Yict  c  87;  that  there  were  two  tmstees; 
that  the  aflhirs  of  the  society  *were  nnder  the  management  of  ^^aa 
the  committee;  and  that  the  goods  in  qneetion  had  been  sapplied  ^ 
in  pursnance  of  a  resolution  of  the  committee,  to  which  all  the  defends 
ants  were  parties,  and  which  was  signed  by  the  defendant  Mellard  as 
chairman. 

The  goods  were  supplied  in  1861  and  down  to  July,  1862.  The 
25  &  26  Yict  c.  87,  passed  in  August^  1862 ;  and  this  action  was  com- 
ttienoed  in  January,  1868. 

On  the  part  of  the  defendants  it  was  eontended  that  the  16  k  16 
Yict.  c.  81  being  repealed  by  the  26  k  26  Yict  c.  87,  the  18  &  14 
Yict.  c  116,  s.  IS,  which  vested  the  property  of  the  society  in  Am 
trasteeSy  remained  in  force  as  to  provident  societies,  and  consequently 
that  the  action  riiould  have  been  brought  eith^  against  the  trustees 
or  against  the  society  in  its  corporate  character,  under  the  26  &  26 
Yict  c.  87,  s.  6,  which  enacts  that  ''the  certificate  of  registration  shall 
vest  in  the  soeiety  all  the  property  that  may  at  the  time  be  vested  iH 
any  person  in  trust  for  the  society :  and  all  legal  proceedings  ihm 
fending  by  or  against  any  silcfa  trustee  or  other  officer  on  account  of 
die  society,  may  be  prosecuted  by  «r  agmist  the  soeiety  in  its  regis- 
tered name,  without  abatement." 

The  cases  of  Butler  v.  Tannahill,  5  Bllis  &  B.  797  (E.  C.  L.  B.  voL 
85),  and  Myers  v.  Bawsoa,  6  Hurlst  k  N.  99,  were  referred  to. 

On  the  pari  of  the  plaintiff  it  was  insisted,  that,  by  the  repeal  of  ihe 
fbrmer  statutes  by  the  26  As  26  Yict  c  87,  All  members  of  thede  socie* 
ties  who  but  for  such  acts  wotfld  have  been  liable^  beoasie  liable  indi^ 
vidually  ibr  goods  ordertdd  hj^  them ;  and  thai  the  provision  in  th^ 
6th  section  of  that  aet  ibr  suing  the  soeleiy  in  its  corporate  name 
aerely  is  permissive,  m4  applies  duly  to  proeesdhM  then  pending* 

The  learned  judge  dineeted  a  ttottsuiti  reootfJug  w  plaintiff  leave 
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,ft^-|  to  move  to  enter  a  verdict  for  87Z.  65.  6rf.  *if  the  court  should  be 
-■  of  opinion  tljat  the  defendants  were  liable  personally ;  and  also 
on  the  ground  that  tliere  was  no  sufficient  evidence  that  there  were 
trustees, — neither  party  to  appeal  except  by  leave  of  the  Court  of 
Common  Pleas. 

M^Intyre,  accordingly,  obtained  a  rule  nisi,  on  the  ground  that 
*'  there  was  no  sufficient  evidence  of  the  appointment  of  trustees,  and 
that,  according  to  the  true  construction  of  the  statutes  relating  to 
friendly  and  provident  societies,  the  defendants  were  under  the  cir- 
cumstances personally  liable  to  the  plaintiff  for  the  goods  supplied." 
[WiLLES,  J.,  referred  to  Cockerell  v.  Aiicompte,  2  C.  B.  N.  S.  440 
(E.  C.  L.  R.  vol  89).] 

Morgan  Lloyd  and  Vaughan  Williams  now  showed  cause. — The 
plaintiff  was  properly  nonsuited.  But  for  the  25  &  26  Vict.  c.  87,  this 
action  would  clearly  have  been  misconceived;  for,  it  was  held  in 
Burton  v.  Tannahill,  5  Ellis  &  B.  797,  that  an  action  for  goods  supplied 
for  the  use  of  a  society  established  under  the  15  &  16  Vict.  c.  31, 
must,  by  the  17  &  18  Vict.  c.  25,  s.  1,  be  brought  against  the  registered 
officers  of  the  society  appointed  to  sue  and  be  sued,  where  there  are 
such  officers,  and.  it  cannot  be  maintained  against  an  individual 
member  of  the  society ;  and  in  Myers  v.  Rawson,  5  Hurlst.  k  N.  99, 
the  Court  of  Exchequer  pointed  out  that  the  only  mode  of  obtaining 
satisfaction  from  a  member  of  the  society  was  by  a  sci.  fa.  after  a 
judgment  obtained  against  the  registered  officers  or  trustees,  under 
the  17  &  18  Vict.  c.  25.  It  is  clear,  therefore,  that,  but  for  the  recent 
act,  this  action  should  have  been  brought  against  the  trustees.  The 
title  of  the  act  is,  ''An  act  to  consolidate  and  amend  the  laws  relating 
to  industrial  and  provident  societies."  It  recites  and  repeals  the  15  &  16 
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Vict.'c^Sl,  the  17  &  18  Vict.  c.  25,  and  the  19  &  20  Vict.  c.  40. 

By  a.  2  it  enacts  that  all  societies  tegistered  under  the  Industrial 
and  Provident  Societies  Act,  1852  (16  k  16  Vict.  c.  31),  shall  be  entitled 
to'  obtain  a  certificate  of  registration  on  application  to  the  registrar  of 
friendly  societies :  and  s.  6  enacts  that  "  the  certificate  of  registration 
shall  vest  in  the  society  all  the  property  that  may  at  the. time  be 
vested  in  any  person  in  trust  for  the  society ;  and  that  all  legal  pro- 
ceedings then  pending  by  or  against  any  such  trustee  or  other  officer 
on,  account  of  the  society  may  be  prosecuted  by  or  against  the  society- 
in  its  registered  name,  without  abatement.''  There  is  no  express 
provision  for  a  case .  like  the  present,  where  the  goods  are  supplied^ 
before  and  the  action  brought  after  the  passing  of  the  act  against: 
individual  members  of  the  society.  At  the  time  the  liability  was 
incurred,  it  was  not  oompetent  to  a  creditor  to  sue  the  individuals :  he 
must  have  proceeded  against  the  trustees.  But  it  is  said  that  the: 
rcipeal  of  the  former  acts  which  fnilde  it  necessary  to  sue  the  trustees, 
imposes  a  liability  upon  the  members  of  the  society  who  were  not 
Uable  at  the  time  the  cause  of  actioo  accrued.  [Wjlliaxs,  J. — ^It  will 
be  said  that  the  repeal  of  the  former  acts  leaves  the  members  as  thejf 
stQod  at  common  law.]  .  No  doubt :.but»  assuming  that  the  righi  ^f : 
aption  lagainst  the  trustees  is  taken  away  bjr  the  25  &  2^  Viot..o.  87,  what 
^  tb^re  to  impose  a  pco-aoiud  UabUitj  \ipo.n  the  individual  members  ?^ 
[WiLUAMS)  J.— It  Will  be  qaid  that,  it  is  a  qaeatipo  of  procedure,  nalt 
of  lia^bility.J    It; {js  sUVoiitt^  tfiat  it  iij  moi^e.itban  pjrQQedi;ire ::  it:.'ia 
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imposiDg  a  liability  which  did  not  exist  before, — which  cannot  be  done 
by  an  ex  post  facto  law,  unless  there  be  express  words.  [Keating,  J. 
— All  that  can  be  said,  is,  that  the  individual  members  were  formerly 
privileged  from  being  sued  by  some  acts  of  parliament  which  have 
*since  been  repealed.]  No  hardship  is  imposed  upon  the  plaintiff,  r^coo 
fur  the  funds  of  the  society  may  be  got  at  by  a  proceeding  in  ^ 
equity,  or  by  a  winding  up  under  s.  17. 

M  Intyre  and  Oriffits,  in  support  of  the  rule. — ^^It  is  an  improper  use 
of  term;?,  to  say  that  the  members  of  these  provident  societies  were 
not  personally  liable.  They  were  always  liaole ;  but  certain  acts  of » 
parliament  which  are  now  repealed,  regulated,  whilst  those  acts 
remained  in  force,  the  mode  of  proceeding  against  them.  This  is 
clear  from  the  judgment  of  Lora  Campbell  in  Burton  v.  Tannahill. 
The  former  statute  was  a  restriction  on  the  common-law  right  of 
suing :  that  restriction  is  now  removed.  If  the  plaintiff  were  left  tq 
his  remedy  under  the  winding  up  act,  his  recourse  against  the  persons 
who  contracted  with  him  might  be  altogether  gone.  In  Toutill  Vi 
Douglas,  8  Law  Times  N.  S.  426,  it  was  held  that  the  trustees  could 
not  be  sued  since  the  passing  of  the  25  &  26  Vict.  c.  87, — Cockburn, 
C.  J.,  saying :  *'  The  act  of  1852  and  the  subsequent  acts  having  been 
repealed  by  the  25  &  26  Vict,  which  contemplated  a  new  status  foi* 
these  societies  by  making  them  incorporated,  the  rights  and  liabilities 
of  the  societies  under  the  repealed  acta  exist  only  for  the  purpose  of 
registration  under  the  new  act.  It  is  impossible  to  say  that  the 
repealed  acts  can  any  longer  exist  for  the  purpose  of  enabling  them; 
10  sue  or  be  sued  in  the  names  of  their  officers."  The  plaintiff', 
therefore,  will  be  without  remedy,  unless  he  can  maintain  this  action. 

Williams,  J. — I  feel  considerable  difficulty  in  dealing  with  this 
statute,  because  I  am  confident  that  the  consequences  which  have 
resulted  were  never  contemplated  by  the  legislature.  But,  lookii^g 
at  its  terms,  *and  at  the  decisions  which  have  taken  place  as  r^^A 
well  before  as  since  its  passing,  I  think  the  rule  to  enter  a  ver-  ^ 
diet  for  the  plaintiff  for  the  sum  claimed  must  be  made  absolute.  In 
order  to  arrive  at  a  satisfactory  conclusion,  it  is  necessary  to  see  how 
the  law  stood  before  the  passing  of  the  25  &  26  Yict.  c.  87|  upoii 
which  the  question  arises.  Creditors  were  then  compelled  to  proceed 
in  the  first  instance  by  action  against  the  trustees  or  other  public 
officers;  but  the  individual  members  might  ultimately  have  been 
made  liable  by  proceeding  against  them  by  scire  facias,  if  the  corpo- 
rate fund  were  insufficient  to  satisfy  the  judgment.(a)  It  appears  to 
me  that  the  legislature  did  not  mean  to  interfere  further  with  the 
common-law  liability  of  the  members  of.  the  society  in  respect  of 
contracts  made  by  the  trustees.  Then  comes  the  statute  25  &  26  Yict. 
c.  87,  the  effect  of  which  is  to  repeal  the  provisions  of  the  former 
statutes  which  compelled  the  creditor  to  take  the  circuitous  course  I 
have  pointed  out,  and  leave  it  open  to  him  to  proceed  against  indi- 
vidoat  members  as  he  might  have  done  if  those  statutes  had  not 

(a)  The  11th  •eeiion  of  the  15  k  16  Viet  o.  81  enacted  that  "nothing  in  thia  or  the  aaid 
recited  aet  (the  Friendlj  Societies  Act,  13  4  14  Vict  o.  115)  iball  be  eonatrued  to  restrict  in 
any  wise  the  liability  of  the  members  of  any  society  established  under  or  by  Tirtne  of  this  act, 
or  elaiming  the  benefit  thereof,  to  the  lawfal  debts  or  engagements  of  snch  society :  Proyidisd 
always,  that  no  person  shall  be  liable  for  the  debts  or  engagimenta  of  any  snoh  soeiety  tiler 
the  expiration  of  two  years  from  his  ceasing  (o  be  a  member  of  the  same." 
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Eassed.  The  result  is,  that  each  individaal  member  is  liable,  and  has 
is  remedy  over  against  the  others  for  oontribution.  It  has  been 
suggested,  on  the  part  of  the  defendants,  that  the  statute  26  k  26 
*251  ^'^^'  ^'  ^^  ^^^  ^^  intend  to  cast  upon  individual  members  a  lia- 
J  bility  which  did  not  exist  before,  viz.  of  being  sued  ♦in  the 
first  instance.  That  argument  would  have  been  admissible  if  the 
legislature,  instead  of  enacting,  as  they  have  done,  in  s.  6,  that 
"the  certificate  of  registration  shall  vest  in  the  society  all  the 
property  that  may  at  any  time  be  vested  in  any  person  in  trust  for 
the  society ;  and  all  legal  proceedings  then  pending  by  or  against  any 
such  trustee  or  other  officer  on  account  of  the  society,  may  be  prose- 
cuted by  or  against  the  society  in  its  registered  name,  without  abate- 
ment,"— had  gone  on  to  say  that  *'  all  claims  and  rights  of  action 
existing  at  the  time  of  the  passing  of  the  act "  might  be  so  prosecuted. 
But  they  have  not  said  so:  they  have  confined  the  indulgence  to 
actions  pending  at  the  time  of  the  obtaining  of  the  certificate  of  regis- 
tration. That  must  mean  actions  commenced  before  the  passing  of 
the  25  &  26  Vict  c.  87,  because  none  could  be  commenced  after  against 
any  but  existing  members.  But  then  it  has  been  contended  that  the 
trustees  must  still  remain  liable  to  be  sued  in  respect  of  claims  which 
were  existing  before  the  act  came  into  operation.  The  case  of  Toutill 
V.  Douglas,  however,  shows  that  no  action  for  such  a  claim  can  be 
maintained  against  the  trustees.  Although  it  does  not  appear  from 
the  short  statement  of  the  declaration  in  the  report  of  that  case  that 
the  cause  of  action  was  alleged  to  have  taken  place  before  the  passing 
of  the  25  k  26  Vict.  c.  86,  yet  the  judgment  of  Cockburn,  C.  J., 
applies  equally  whether  the  cause  of  action  accrued  before  or  after 
that  act  passed,  inasmuch  as  the  non-liability  of  the  trustees  was  held 
to  be  the  necessary  consequence  of  the  repeal  of  the  former  statutes. 
We  cannot,  therefore,  escape  the  consequence,  that  no  action  will  lie 
against  the  trustees:  the  ordinary  result,  then,  must  follow,  viz.  that 
we  must  look  at  the  repealed  statutes  as  if  they  had  never  existed, 
and  therefore  the  creditor  is  remitted  to  his  common-law  rights. 
♦261  *W'iLLBS,  J. — I  am  of  the  same  opinion.  I  much  regret  being 
-'  compelled  to  eome  to  this  conclusion,  because  it  exposes  indi- 
viduals to  liability  to  an  action  which  they  might  fairly  have  supposed 
eould  only  be  brought  against  the  general  body  of  the  society.  But 
there  can  be  no  doubt,  when  the  acts  of  parliament  and  the  clecisions 
are  looked  at,  that  the  direction  to  proceed  against  the  trustees  was 
merely  providing  a  mode  of  procedure  which  was  equally  for  the  con- 
venience of  the  society  and  of  its  creditors,  and  not  to  take  away  the 
liability  of  the  members.  But,  looking  at  the  25  &  26  Vict.  c.  87,  and 
seeing  that  it  applies  only  to  proceedings  pending  at  the  time  of  its 
passing,  I  regret  that  we  have  no  alternative  but  to  say  that  the  inter- 
val, as  to  debts  or  claims  which  arose  prior  to  registration  under  that 
act,  remains  unprovided  for. 

KsATiNa,  J. — I  am  of  the  same  opinion.  The  efieot  of  the  statutes 
for  the  regulation  of  industrial  and  provident  societies  was,  to  compel 
the  creditor,  for  the  mutual  convenience  of  all  parties,  to  have  recourse 
to  the  funds  of  the  society,  by  suing  the  trustees  before  proceeding 
(by  scire  facias)  against  the  individual  members.  It  was  merely 
opposing  an  obstacle  to  the  procedure,  and  was  not  intended  to  afiect 
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the  ultimate  liability  of  the  members  c^  the  societj.  The  effect  of  tbt 
repeal  of  thoee  statutes  was,  to  remoye  thoee  obstacles,  and  to  restore 
the  liability  of  the  members  to  what  it  was  at  common  law.  Sharing 
io  the  regret  expressed  by  my  Brother  Willes,  I  reluctantly  come  to 
the  conclusion  that  the  6th  section  of  the  26  &  26  Vict.  c.  87  does  not 
include  causes  of  action  existing  at  the  time  of  its  passing. 

Williams,  J. — Although  registered  under  the  25  &  26  Vict.,  it  is 
clear  that  the  society  could  not  have  been  "^sUed  here  in  it&  oor-   r^^^ 
porate  capacity,  because  the  contract  was  entered  into  before  the  ^ 
society  had  any  legal  corporate  existence. 

Rule  absolute  accordingly. 

Vaughan  Williams^  for  the  defendants,  asked  leare  to  appeal,  sug- 
gesting that  the  matter  was  of  considerable  importance  to  these 
societies. 

M^Intyre  opposed  the  application,  on  the  ground  that  the  amount 
was  small  and  the  decision  unanimous. 

Williams,  J. — We  are  at  all  times  anxious  that  our  decisions  should 
be  subject  to  review.  Bat  I  cannot  say  that  this  is  a  case  in  which  we 
ought  to  allow  an  appeal,  especially  as  the  amount  in  question  is  so 
▼ery  small.  Leave  to  appeal  refused. 


BARKER  V.  HIGHLBY.    July  6. 

Tht  tbtp'f  hnaband,  or  mM»giDg  owner,  la  m  agent  ftppolatDd  by  the  other  ownen  to  do 
wbek  is  neoatsary  to  enable  tbe  tbip  to  proaeente  her  Toyage  and  earn  freight 

Where,  therefore,  the  ihip's  hnaband  and  nuinaging  owner  oaoaed  a  bail-bond  to  be  gWen  in 
the  Admiralty  Court,  in  the  namea  of  hii  eo-owner  and  himself,  in  a  snit  for  a  eolllsion,  and 
the  rait  terminated  in  favour  of  the  plaintiffii  and  the  baU  were  ealled  upon  to  pay  dam* 
agM,  interest,  and  eosts  :~Held,  that  the  ee-owaer  was  retponalble  to|  the  bail  for  the  money 


This  was  an  action  upon  a  bail-bond  given  in  the  Admiralty  Court 
in  order  to  obtain  the  release  of  a  vessel  from  arrest  in  a  suit  there  for 
collision. 

The  first  count  of  the  declaration  was  founded  upon  an  implied 
promise  by  the  defendant  to  indemnify  the  ^plaintiff  from  loss  r^og 
by  reason  of  his  having,  as  surety  for  the  defendant  and  one  ^ 
Zachariah  Charles  Pearson,  executed  a  bail-bond  to  secure  the  payment 
(to  the  extent  of  the  bond)  of  what  might  be  adjudged  against  Pear- 
son and  the  defendant,  as  owners  of  the  screw  steamship  Wesley,  in  a 
suit  instituted  against  them  in  that  court  by  the  owners  of  the  ship 
Antelope. 

There  were  also  counts  for  money  paid  and  for  money  found  due 
upon  accounts  stated. 

The  defendant  pleaded  never  indebted,  and  to  the  first  count  a  denial 
of  tbe  promise  therein  alleged. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  London  after 
last  Hilary  Term.  The  facts  which  appeared  in  evidence  were  as 
follows : — The  defendant  was  a  master  mariner  in  the  service  of  Pear* 
son,  then  a  large  ship-owner  at  Hull,  and  was  owner  of  two  64th  shares 
of  tbe  Wesley,  Pearson  being  owner  of  the  other  sixty- two  shares, 
and  acting  as  the  managing  owner  and  ship's  husband.  On  the  I7th 
of  September,  I860,  a  collision  took  place  between  the  Wesley  and 
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the  Antelope,  and  the  former  vessel  was  arrested  by  virtue  of  process, 
out  of  the  Admiralty  Court  at  the  suit  of  the  owners  of  the  Antelope. 
Highley  being  abroad,  Pearson  instructed  Hargreaves,  his  broker,  to 
take  the  necessary  steps;  and  accordingly  Hargreaves,  in  order  to 
Qbtain  the  ship's  release,  procured  Barker  (the  plaintiff')  and  one  Cole- 
man, to  execute  a  bail  bond  as  sureties  for  the  owners  for  such  sum. 
i^ot  exceeding  500Q/.,  as  might  b^  awarded  against  them  in  the  Admi- 
r.alty  suit,  with  costs.  Upon  the  bond  being  given  the  ship  was 
released,  and  afterwards  she  proceeded  upon  a  voyage  and  earned 
freight,  of  which  the  defendant  received  his  proportion;  and  ulti^ 
mately,  the  vessel  being  lost,  the  defendant  received  300Z.  for  his  share 
of  the  insurance-money. 

*291  Judgment  having  been  allowed  to.  go  against  the  *owners.of 
^  the  Wesley  in  the  Admiralty  Court,  damages,  interest,  and 
costs  were  awarded  against  them  to  the  amount  of  211/.  45.,  and  a 
monition  was  served  upon  the  bail  requiring  them  to  pay  each  a 
moiety  of  that  sum.  The  plaintiff  having  paid  his  moiety,  and  Pear- 
son having  become  bankrupt,  the  plaintiff  now  sued  the  defendant. 
,  Hargreaves,  the  broker,  who  was  called  as  a  witness,  stated  that  he 
wa,s  employed  solely  by.  Pearson,  and  that  neither  he  nor  Barker 
knew  anything  of  Highley  or  had  any  communication  with  him, 

On  the  part  of  the  defendant  it  was  submitted  that  Pearson  had  no 
power  to  bind  his  co-Dwner  by  entering  into  such  an  engagement 
without  his  consent  or  knowledge. 

The  learned  judge  overruled  the  objection,  and  a  verdict  was  entered 
for  the  plaintiff  for  105t  125.;  leave  being  reserved  to  the  defendant 
to  move  to  enter  a  nonsuit  or  a  verdict. 

Denman^  Q.  C,  in  Easter  Term  last,  obtained  a  rule  nisi,  on  the 
ground  that,  under  the  circumstances  proved  at  the  trial,  the  plaintiff 
was  not  entitled  to  recover,  and  that  neither  Pearson  nor  Hargcaves* 
had  authority  to  bind  the  defendant  so  as  to  make  him  liable  for  the 
expenses  paid  by  the  plaintiff  as  surety.  He  submitted,  that,  inas- 
much as  the  defendant  could  only  have  been  made  liable  in  the 
Admiralty  Court  to  the  extent  of  the  value  of  his  interest  in  the  ship, 
his  co-owner  could  have  no  implied  authority  to  bind  him  for  dama- 
ges and  costs  which  might  far  exceed  that  value:  and  he  referred  to 
Sims  V.  Brittain,  4  B.  &  Ad.  375  (E.  C.  L.  R.  vol.  24),  1  N.  &  M.  694, 
Myers  v.  Willis,  17  C.  "B.  77  (E.  C.  L.  R.  vol.  84),  18  C.  B.  886  (E.  C. 
L.  R.  vol.  86),  Brodie  v.  Howard,  17  C.  B.  109,  Hackwood  v.  Lyall,  17 
C.  B.  124,  Mitcheson  v.  Oliver,  6  Ellis  &  B.  419  (E.  C.  L.  R.  vol. 
85),  and  Whitwell  v.  Perrin,  4  C.  B.  N.  S.  412  (E.  C.  L.  R.  vol.  93). 


» 


30] 


^Montague  Smithy  Q.  C,  and  Hannen,  showed  cause. — The 


question  is,  what  is  the  extent  of  the  authority  of  a  part  owner 
of  a  ship,  who  is  also  managing  owner  and  ship's  husband.  That 
question  must  be  decided  by  reference  to  general  principles  and  to 
analogous  cases.  That  which  it  is  necessary  to  do  for  the  joint  benefit 
must  clearly  be  within  the  power  and  authority  of  the  managing  owner : 
and  here  it  was  necessary,  in  order  to  enable  the  ship  to  earn  freight, 
that  she  should  be  released ;  she  was  released  by  means  of  this  bond,  and 
she  earned  freight,  his  proportion  of  which  the  defendant  received.  The 
authority  is  thus  stated  in  Abbott  on  Shipping,  8ih  edit.  105,  10th 
edit.  72, — ^^''It  is  usual  fpr  the  several  part  owners  to  appoint  a  person, 
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frequently  one  of  their  own  number,  to  be  the  manager  of  their  joint 
concern,  their  general  agent  in  the  use  and  employment  of  the  vessel, 
under  the  name  of  the  ship's  husband.    His  duties  and  powers  as 
sach  are  often  defined  and  limited  by  the  terms  of  a  special  agreement 
for  that  purpose  between  him  and  his  employers  or  co-owners.   Where 
no  such  agreement  has  been  made,  he  is  to  exercise  an   impartial 
judgment  in  the  employment  of  tradesmen  and  the  appointment  of 
officers,  and  be  careful  that  his  choice  in  the  selection  of  a  master  be 
not  biassed  by  any  private  pecuniary  transaction.     He  is  to  see  that 
the  ship  is  properly  repaired,(a)  equipped,  and  manned,-^to  procure 
freights  or  charter-parties, — to  preserve  the  ship's  papers, — to  make 
the  necessary  entries, — adjust  freight  and  averages, — disburse  and 
receive  moneys,  and  keep  and  make  up  the  accounts  as  between  all 
parties  interested.     His  acts  for  these  purposes  are  considered  to  be 
the  acts  of  all  the  part  owners,  who  are  liable  on  all  contracts  entered 
into  by  him  for  the  conduct  of  their  *common  concern, — the   p^gi 
employment  of  the  ship."     '*  But  one  part  owner,  though  he  be  *- 
also  managing  owner,  cannot,  by  ordering  an  insurance  of  a  ship 
without  authority  from  another,  charge  the  other  with  any  part  of  the 
premium,  unless  the  other  afterwards  assent  to  the  insurance,  because 
this  is  no  part  of  the  joint  concern  ;  a  share  in  a  ship  being  the  distinct 
property  of  each  individual  part  owner,  whose  own  affair  it  is  to  pro- 
tect it  by  insurance.    So,  one  part  owner,  although  he  be  the  husband, 
cannot  as  such  pledge  the  other  to  the  expenses  of  a  lawsuit."     The 
rule  is  similarly  stated  in  Story  on  Agency,  §§  40,  41,  and  in  Story 
on  Partnership,  pp.  581,  et  seq.    In  Bell's  Principles  of  the  Law  of 
Scotland,  p.  449,  it  is  said :  "  The  ship's  husband  is  the  agent  or  com- 
missioner for  the  owners.     He  may  be  a  part  owner  or  a  stranger. 
His  powers  are  by  mandate  or  written  commission' by  the  owners,  or 
by  verbal  appointment ;  the  latter  chiefly  where  he  is  also  part  owner. 
His  duties  are, — 1.  To  arrange  everything  for  the  outfit  and  repair  of 
the  ship, — stores,   repairs,  furnishings;   to  enter   into  contracts  of 
affreightment:  to  superintend  the  papers  of  the  ship, — 2.  His  powers 
do  not  extend  to  the  borrowing  of  money ;  but  he  may  grant  bills  for 
furnishings,  stores,  repairs,  and   the  accessary  engagements,  which 
will  bind  the  owners,  although  he  may  have  received  money  where- 
with to  pay  them, — 3.  He  may  receive  the  freight ;  but  is  not  entitled 
to  take  bills  instead  of  it,  giving  up  the  lien  by  which  it  is  secured, — 
4.  He  has  no  power  to  insure  for  the  owner's  interest  without  special 
authority, — 5.  He  cannot  give  authority  to  a  law  agent  that  will  bind 
his  owners  for  expenses  of  a  lawsuit, — 6.  He  cannot  delegate  his 
authority."     If  Pearson  had  paid  this  money,  he  might  have  charged 
it  in  the  accounts  of  the  ship.     In  Whitwell  v.  Perrin,  4  C.  B.  N.  S, 
412  (E.  C.  L.  R.  vol.  93),  necessaries  were  *furnished  to  a  ship   r^go 
on  the  order  qf  the  ship's  husband  (himself  a  part  owner),  by   ^ 
whom  alone  the  ship  was  managed:  and  it  was  held  that  the  co- 
owners  were  liable,  although  part  of  the  supplies  had  been  paid  for 
by  bills  drawn  by  .the  ship's  husband  upon  the  brokers  of  the  ship, 
and,  on  the  bankruptcy  of  the  latter,  the  plaintiff  had  proved  against 
ibeir  estate  fur  the  balance.     [Williams,  J.,  referred  to  Preston  i^. 
Tamplin,  2  Hurlst.  &  N.  684.]    In  Rich  v.  Coe,  Oowp.  636,  639^ 

(a)  Bm  WiUiami  v.  AUiap,  10  C.  B.  N.  S.  417  (E.  C.  L.  R.  toI.  100). 
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Lord  Mansfield  said :  "  Whoever  supplies  a  ship  with  necessaries  has 
a  treble  security, — 1.  The  person  of  the  master, — 2.  The  specific  ship, 
-^.  The  personal  securitj  of  the  owners,  whether  they  know  of  the 
supply  or  not.  The  master  is  personally  liable,  as  making  the  con- 
tract The  owners  are  liable  in  consequence  of  the  master's  act, 
because  they  choose  him  :  they  run  the  risk,  and  they  say  whom  they 
will  trust  with  the  appointment  and  office  of  master."  Here,  the 
defendant  trusted  Pearson  to  do  all  that  was  necessary  for  the  employ- 
ment of  the  ship:  and  the  employment  of  Hargreaves  by  Peairson  was 
no  delegation  of  the  authority  intrusted  to  him. 

Denman,  Q.  C,  and  Uihvard^  in  support  of  the  rule. — Whatever 
might  have  been  the  general  authority  of  Pearson  as  ship's  husband, 
he  clearly  had  no  right  to  assume  that  the  defendant  would  intervene 
in  the  suit  in  the  Admiralty  Oourt ;  and  there  was  no  necessity  for 
making  him  intervene  so  as  to  become  liable  for  the  damages  and 
costs.  A  part  owner  of  a  ship  is  not  necessarily  a  partner :  Helme  r. 
Smith,  7  Bing.  709  (E.  C.  L.  R.  vol.  20),  5  M.  &.  P.  774.  As 
between  the  part  owners,  each  is  only  liable  to  the  extent  of  his  own 
interest  in  the  ship.  His  liability  in  cases  of  this  sort  is  similarly 
limited  by  the  604th  section  of  the  Merchant  Shipping  Act,  17  k  18 
«ooi  ^i<3t.  c.  104.  That  section  is  ^substantially  a  re-enactment  of 
•'  the  1st  section  of  the  63  G.  8,  c.  169,  which  was  under  discus- 
sion in  Ex  parte  Rayne,  1  Q.  B.  982  (E.  G.  L.  R.  vol.  41).  This  clearly 
is  not  an  ordinary  incident  to  the  authority  of  a  ship's  husband :  it 
was  just  as  much  out  of  the  course  of  the  ordinary  duty  of  a  ship's 
husl^nd  as  was  held  the  instituting  a  suit  for  salvage  in  Campbell  v. 
Stein,  6  Dow  116.  A  ship's  husband  has  no  power  to  insure  unless 
by  the  authority  of  his  co-owner ;  French  v.  Backhouse,  6  Burr.  2727 ; 
or  for  repairs  which  are  not  necessary:  Chappell  v.  Bray,  S  Law  J. 
Ezch.  24.  So,  one  partner  has  no  authority  to  bind  his  copartner  by 
a  reference  to  arbitration  (Hatton  v.  Ro^le,  8  Hurlst.  k  N.  600),  or 
by  consenting  to  an  order  for  judgment  in  an  action  against  himself 
and  his  copartner :  Hambridge  v.  De  la  Grou^,  3  G.  B.  742  (E.  G.  L. 
R.  vol.  64).  [Williams,  J. — Suppose  a  ship  bound  on  a  voyage  under 
a  heavy  penalty  comes  into  collision  with  another  and  slightly  damages 
her,  and,  the  ship's  husband  declining  to  give  bail,  the  voyage  is  lost, 
-^would  not  his  co-owners  have  a  right  to  call  upon  him  for  compen- 
sation 7]  It  is  submitted  that  they  would  not.  That  which  was  aone 
here  was  clearl v  beyond  the  scope  of  a  co-owner's  power  and  authority. 
One  of  several  partners  cannot  bind  his  copartners,  without  their 
consent,  by  giving  a  guarantee,  or  a  cognovit,  or  by  entering  an 
appearance  to  an  action.  [Williams,  J. — ^This  is  put  upon  the  ground 
of  necessity.]  Our.  adv.  vuk. 

Williams,  J.,  now  delivered  .the  judgment  of  the  court  :(a) — The 
defendant  in  this  action  was  part  owuer  of  a  vessel  which  had  been 
arrested  in  the  Admiralty  Gourt,  in  a  suit  for  collision.  The  defend* 
ant  held  two  sixty-fourth  shares  only ;  the  other  co-owner  held  the 
*S41  *^^™^^°^"8  sixty-two  sixty-fourth  shares,  and  acted  as  ship's 
J  husband  and  managing  owner.  The  latter,  in  order  to  obtain 
tbe  release  of  the  ship,  procured  the  plaintiff  and  another  person  to 
become  bail  for  the  ship  in  the  Admiralty  Gourt,  and  the  ship  was 

(a)  The  OAM  wti  arguod  bofora  ErU,  C.  J.,  WiUUmt,  J.,  WUiw,  J.,  aad  Bjlei,  J. 
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therenpoiji  released.  The  suit  terminated  in  favour  of  the  owner  of 
the  injured  vessel.  The  mana^inff  owner  of  the  defendant's  vessel 
became  bankrupt,  and  the  ship  itself  was  afterwards  lost  The  bail 
having  each  paid  their  proper  share  of  the  money  due  on  the  bail- 
bond,  the  plaintiff  as  one  of  them  sued  the  defendant  in  this  action  to 
recover  his  proportion  of  the  monej  so  paid. 

At  the  trial  before  Byles,  J.,  the  plaintiff  obtained  a  verdict ;  but 
leave  was  given  to  the  defendant  to  move  to  enter  a  nonsuit. 

The  ship's  husband,  or  managing  owner,  is  an  agent  appointed  by 
the  other  owners  to  do  what 'is  necessary  to  enable  the  ship  to  prose- 
cute her  voyage  Und  earn  freight  In  this  case  it  was  absolutely  neces- 
sary to  release  the  ship  from  the  Admiralty  process, — as  necessary  as 
it  would  have  been  to  employ  salvors,  had  the  vessel  taken  the  ground 
and  been  in  danger  of  destruction ;  in  whidi  case  the  salvors,  in  addi- 
tion to  the  security  afforded  by  their  maritime  lien,  might  have 
brought  an  action  against  the  owners :  Newman  v.  Walters,  8  B.  & 
P.  812. 

We  think  the  managing  owner  was  not  bound  to  deposit  money  out 
of  his  own  pocket,  or  to  mortgage  his  own  shares,  or  to  hypothecate 
the  ship ;  but  that  he  might  do  what  was  necessary  according  to  the 
rales  of  the  Admiralty  Ck>urt.  Those  rules  enabled  him  to  obtain  a 
release  of  the  ship  by  merdy  procuring  bail  for  damages  and  costs. 

The  hardship  on  the  present  defendant  is  undoubtedly  great ;  but 
that  arises  from  the  facts  that  he  was  owner  of  so  small  a  portion  of 
the  ship,  and  that  he  has  lost  his  remedy  against  the  co«owner  by  that 
^oo-owner's  bankruptcy,  and  against  the  ship  by  its  subsequent  ^^^^ 

We  are  therefore  of  opinion  that  the  rule  to  enter  a  nonsuit  should 
be  discharged.  Bule  discharged. 


KIDNER  V.  KEITH.    June  19. 

▲  d«ed  (whioli  by  MTaogcntnl  wm  Io  b#  ezaontoi  in  daplioata,  od«  to  be  pnpftred  by  tMh 
patty  sad  to  be  interchanged  between  tbem)  was  eieonted  by  tbf  grantee,  bnt  not  atteited, 
and  was  by  him  ieat  to  the  solicitor  of  the  grantors  to  procure  their  execution ;  and  they 
aeoordingly  signed,  sealed,  and  delirered  It : — Held,  that  this  was  a  eonplete  dellTery,  whereby 
the  estate  passed ;  and  that  the  ahere  arraogtPMt  did  not  ifndar  the  deed  aa  eserow  vntil  the 
dnplieales  were  interchanged* 

This  was  an  action  of  replevin.  The  defendant  avowed  that  one 
William  Pratt,  during  all  the  time  for  which  the  rent  thereinafter 
mentioned  to  be  distrained  for  accrued  due,  and  thence  until  and  at 
the  time  of  the  alleged  taking  of  the  said  goods,  held  the  said  dwell 
ing-house  and  premises  in  which,  &c.,  as  tenant  thereof  to  the  defend 
ant  under  a  demise  thereof  at  the  yearly  rent  of  761.  payable  quar- 
terly,  on,  &c.,  in  every  year,  by  even  and  equal  portions ;  and  because 
166/L  16b.  of  the  said  rent  at  the  time  of  the  alleged  tiding  was  due 
and  in  arrear  from  the  said  William  Pratt  to  the  defendant,  he  the 
defendant  well  avowed  the  taking,  &a  Plea,  non  tenuit.  Issue 
thereon. 

The  cause  was  tried  before  Wightman,  J.,  at  the  last  Spring  Assizes 
at  Kingston,  when  the  learned  judge  directed  a  verdict  to  b^  entered 
for  the  defendant,  with  liberty  to  the  plaintiff  to  move  to  enter  a  ver** 
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diet  for  him, — the  court  to  draw  any  inference  of  fact  from  the  evi- 
dence, which  was  in  substance  as  follows: — 

By  indenture  of  lease  of  the  22d  of  April,  1816,  between  John 
Young  of  the  one  part  and  James  Bush  of  the  other  part,  the  premises 
in  question  were  demised  to  Bush  for  fifty-seven  years  and  a  half  from 
the  25th  of  March  then  last  preceding,  subject  to  the  rents  and  covcv 
Slants  therein  mentioned.  By  divers  rhesne  assignments  the  premises 
♦361  ^^^  become  and  were,  on  and  prior  *to  the  19th  of  July,  1830, 
-^  vested  in  one  Alexander  Macdougall  for  the  residue  of  the  term. 

By  indenture  of  assignment  of  the  19th  of  July,  1880,  between 
Macdougall  of  the  one  part  and  Henry  John  Keith  (the  defendant)  of 
the  other  part,  Macdougall,  in  consideration  of  4252.  paid  to  him  by 
n.  J.  Keith,  assigned  to  him  the  premises  in  question  for  the  residue 
of  the  term,  subject  to  the  rent  and  covenants  contained  in  the  inden- 
ture of  lease  of  the  22d  of  April,  1816. 

By  indenture  of  settlement  of  the  28tb  of  February,  1831,  between 
H.  J.  Keith  of  the  first  part,  Mary  Keith  (the  mother  of  H.  J.  Keith) 
of  the  second  part,  and  G.  C.  Keith,  Mary  Eliza  Brooks  (then  M.  E. 
Snook,  formerly  M.  E.  Keith),  and  H.  J.  Keith  of  the  third  part, — 
after  reciting,  amongst  other  things,  that  the  said  sum  of  4252.,  the 
purchase-money  for  the  said  premises  expressed  to  be  paid  by  H.  J. 
Keith,  was  the  proper  money  of  Mary  Keith,  and  that  in  the  purchase 
thereof  he  was  acting  aa  a  trustee,  and  that  Mary  Keith  was  desirous 
that  the  premises  should  be  held  upon  the  trusts  therein  mentioned, — 
it  was  covenanted,  declared,  and  agreed  that  he  (R.  J.  Keith),  his  execu- 
tors, administrators,  and  assigns,  should  stand  possessed  of  the  pre- 
mises so  vested  in  him  as  aforesaid,  upon  trust  to  pay  the  rents  and 
profits  thereof  to  Mary  Keith  during  her  life,  for  her  own  separate 
use,  and,  after  her  decease,  that  the  premises  should  be  h^ld  upon  trust 
in  equal  shares  for  the  said  G.  G.  Keith,  M.  E.  Snook,  and  H.  J.  Keith. 

This  deed  of  the  28th  of  February,  1881,  was  a  family  arrange- 
ment: but  the  recital  therein  that  the  4252.  was  the  proper  money  of 
Mary  Keith  was  erroneous;  it  having  in  fact  been  part  of  the  estate 
of  John  Keith,  her  late  husband,  who  had  died  intestate,  leaving  Marv 
^oyi   Keith,- his  widow,  and  H.  J.  Keith,  *G.  0.  Keith,  and  M.  E. 

-'  Snook,  his  only  children,  and  sole  next  of  kin. 
'  In  1854,  Mary  Keith,  wishing  to  get  rid  of  the  deed  of  the  28th  of 
February,  1831,  and  to  have  the  premises  in  her  own  power,  applied 
to  H.  J.  Keith  to  assign  them  to  ner  absolutely,  which  he  agreed  to 
do ;  and  an  indenture  was  accordingly  prepared  for  that  purpose  and 
endorsed  on  the  indenture  of  assignment  on  the  19th  of  July,  1830,^ 
assigning  the  same  to  her  absolutely.  This  indenture'was  signed  by* 
H.  J.  Keith,  but  was  neither  dated,  attested,  or  delivered,  the  solicitor 
to  Mary  Keith,  who  had  prepared  the  deed  in  ignorance  of  the  prior 
settlement,  at  the  moment  of  the  execution^  hearing  of  the  prior  trust, 
told  him  that  it  would  therefore  be  valueless.  Mary  Keith,  however, 
received  the  rents  down  to  the  time  of  her  death,  which  took  place  on 
the  8th  of  December,  1855.  She  bad  previously  made  a  will,  where- 
by she  bequeathed  all  her  property  and  effects  to  Joseph  Partridge,. 
William  Dunk,  and  M.  £.  Brooks,  upon  trust  to  divide  the  rents  be- 
tween H.  J.  Keith  and  M.  £.  Brooks  (G.  C.  Keith  having  previously 
died)  during  their  lives,  and  upon  trust  as  to  the  corpus  for  the  survi- 
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tor.  The  will  was  proved  by  M.  E.  Brooks  and  Partridge,  Dunk 
having  resigned. 

Prior  to  her  death,  viz.,  in  January,  1855,  Mary  Keith  granted  a 
lease  of  the  premises  for  eighteen  years  to  William  Pratt,  under 
whom  the  plaintiff  claimed.  The  validity  of  this  lease  was  contested 
in  an  action  of  ejectment  between  H.  J.  Keith  and  William  Pratt) 
which  was  tried  at  the  Summer  Assizes  for  Surrey  in  1861,  and  its 
validity  established  by  the  decision  of  this  court  upon  a  rule  to  set 
aside  the  nonsuit. 

In  1858,  an  arrangement  was  entered  into  by  the  members  of  the 
family,  whereby  the  executrix  and  executor  of  Mary  Keith  were  to 
assign  over  tlie  lease  granted  in  January,  1855,  to  the  defendant  as  a 
trustee  for  the  different  members  of  the  family  in  certain  *pro-   r^og 

Sirtions ;  and  a  deed  of  mutual  release  and  assignment,  dated  ^ 
ay  the  5th,  1858,  was  prepared,  whereby  the  lease  was  reassigned 
to  the  defendant,  subject  to  Pratt's  underlease.    This  deed  also  con- 
tained covenants  by  the  defendant  to  indemnify  the  grantors  from  the 
future  performance  of  the  covenants  of  the  lease. 

In  1859,  a  bill  was  filed  by  the  widow  and  administratrix  of  G.  G. 
Keith  (and  her  then  husband  J.  G.  Hairby),  claiming  a  third  of  the 
rents  of  the  premises  in  question,  and  praying  that  the  deed  of  185-1 
might  be  declared  invalid  ;  and  b^  a  decree  dated  the  5th  of  Novem- 
ber,  1860,  this  deed  was  declared  inoperative,  and  it  was  also  declared 
that  H.  J.  Keith  was  a  trustee  of  the  property  under  the  deed  of  the 
28tb  of  February,  1831.  No  notice,  however,  was  taken  of  the  lease 
of  January,  1855. 

The  main  question  between  the  parties  was,  whether  the  deed  of 
the  5th  of  May,  1858,  had  been  delivered  as  a  perfect  deed,  or  only  as 
an  escrow  ;  and  this  depended  upon  the  evidence  of  Mr.  Withall,  who 
acted  as  the  solicitor  of  Mrs.  Keith's  executors  on  the  occasion. 

Upon  his  examination  in  chief,  Mr.  Withall  stated  that  the  deed 
was  duly  signed,  sealed,  and  delivered  by  Mr.  and  Mrs.  Brooks  and 
by  Partridge,  the  co-executor,  in  his  presence ;  that  the  deed  had  bqen 
sent  to  him  for  execution  by  his  clients,  signed  by  the  defendant,  but 
unattested.  He  also  stated  that  the  executors  had  received  from  Pratt 
rent  accruing  after  Mary  Keith's  death,  and  that  six  months  after  he 
paid  88/.  Is.  Id.  to  the  defendant. 

On  cross-examination  he  said :  *'  The  deed  of  1858  was  to  have  been 
in  duplicate,  one  to  be  kept  by  the  defendant  and  the  other  by  the 
executors  of  Mary  Keith.  I  had  sen^  the  duplicate  to  the  defendant 
.to  be  executed  by  him  and  exchanged  for  that  executed  by  the  ex^- 
cutors.(a)  Part  of  the  arrangement  was,  that  the  *deeds  should  r«og 
be  exchanged.  I  never  did  apply  to  the  defendant  for  his  dupli-  V 
cate.  A  year  after,  I  was  callra  upon  to  deliver  up  the  deed  to. the 
defendant.  The  defendant  refusea  to  carry  out  the  arrangement,  as 
he  would  not  recognise  Pratt  as  tenant.  I  have  received  the  rent 
from  Pratt  down  to  Midsummer,  1858,  inclusive,  and  have  paid  it  one 
moiety  to  the  defendant  and  retained  the  other  for  the  executors." 

Lush,  Q.  G.,  pursuant  to  the  leave  reserved  t6  him,  in  Easter  Terui 
last,  obtained  a  rule  nisi*  to  enter  a  verdict  for  the  plaintiff  for  42.  4s., 
on  the  ground  "  that  no  assignment  of  the  premises  was  made  to  Uie 

-      ,.         (a)  TbedMdlnqiiMkioiLWMthiidiipItoAto.      .  v 
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defendant  by  tbe  alleged  indenture  of  tbe  6th  of  May,  1868,  the  deed 
haying  been  executed  as  an  escrow."  He  referred  to  Johnson  v.  Ba** 
ker,  4  B.  &  Aid.  440  (E.  C.  L.  R.  vol  6),  and  Bowker  v.  Burdekin, 
IIM.&W.  128. 

Philbriek  showed  cause. — The  question  is,  whether  the  deed  of  the 
6th  of  May,  1858,  was'  delivered  so  as  to  be  a  complete  and  valid 
deed,  or  whether  it  was  delivered  as  a  mere  escrow.  The  question 
arose  before  this  court  in  a  former  case  of  Keith  v.  Pratt,  when  the 
court  held  that  there  was  a  constructive  delivery,  and  that  Keith  was 
estopped  from  disputing  the  lease.  Tbe  facts  are  nutnerous  and  some- 
what complicated ;  but  the  point  they  result  in  is, — was  the  deed  of 
the  6th  of  May,  1868^  executed  and  handed  over  by  Keith  to  Mr. 
Withall,  and  afterwards  executed  by  the  executors  of  Mrs.  Keith,  a 
perfect  transaction?  It  appears  from  the  etidenoe  of  that  gentleman, 
that  the  deed  was  to  have  been  in  duplicate,  one  to  be  kept  by  the 
defendant,  the  other  by  the  executors  of  Mrs.  Keith ;  that  one  was 
executed  by  the  defendant  and  sent  to  Withall  for  execution  by  the 
executors,  and  thev  both  signed,  sealed^  and  delivered  it  in  his  pre* 
^ .  Q^  sence ;  and  that  Withall  sent  a  duplicate  to  the  defendant,  to  be 
^  ^executed  by  him  and  exchanged  for  that  executed  by  the  exe- 
cutors, it  being  part  of  the  arrangement  that  the  deeds  should  be  ex- 
changed ;  but  that  he  never  applied  to  the  defendant  for  his  dupli- 
cate. The  executors  kept  and  still  keep  tbe  deed  so  executed  by 
them  and  by  the  defendant.  [Williams,  J.-^If  there  was  a  perfect 
delivery,  but  upon  coafidenoe  that  the  deed  would  not  be  acted  upon 
until  the  duplicates  were  exchanged,  the  estate  would  pass.  In  the 
ordinary  ca&re  of  a  deed  executed  and  left  with  the  party*s  attorney, 
unless  it  is  delivered  to  the  attorney  as  «n  eserow,  not  to  be  delivered 
until  the  consideration-money  is  paid  or  some  other  condition  per- 
formed, it  operates  as  a  perfect  deed.]  The  fair  result  of  all  the  cases 
is,  that  no  fornml  words  are  necessary  to  constitute  a  delivery  as  an  es- 
crow :  Murray  v.  The  Earl  of  Stair,  2  B.  &  G.  82  (E.  C.  L.  R.  vol.  9\  8 
D.  k  B.  278,  and  the  authorities  tiiere  cited.  In  Sbeppard^s  Touch- 
stone, p.  68,  the  learned  author,  having  shown  that  delivery  is  essen* 
tial  to  the  validity  of  a  deed,  proceeds  to  describe  what  is  a  delivery 
as  an  escrow, — "  The  delivery  of  a  deed  as  an  escrow  is  said  to  he 
where  one  doth  make  and  seal  a  deed,  and  deliver  it  unto  a  stranger 
until  certain  eonditiona  be  performed,  and  then  to  be  delivered  to  him 
to  whom  the  deed  is  made^  to  take  effect  as  bis  deed.  And  so  a  maa 
may  deliver  a  deed,  and  suoh  a  delivery  is  good."  Tbe  editor  (Ather- 
ley)  adds  in  a  note,-^''The  delivery  of  a  d^  may  be  either  absolute^ 
as  by  delivering  it  to  the  grantee  himself  or  to  some  third  person  for 
him  without  any  condition  or  qualification ;  cfr  it  may  be  eondittoiml, 
as  a  delivery  to  sonse  third  person  to  keep  till  some  act  is  done  by 
the  grantee ;  in  which  case  it  is  not  delivered  as  a  deed,  but  aa  aa 
escrow,  that,  is,  a  sorowl  or  wviting  which  is  not  to  take  effidct  or  to 
operate  as  a  deed  till  the  aet  required  to  be  done  by  tbe  grantee  is 
actually  performed."  Here  there  was  no  oondttion  to  be  performed 
*411  ^^  order  *to  make  this  a  perfaot  deed.    It  was  executed  by  all 

^  the  parties,  and  was  intended  to  be  an  operative  deed ;  and  it 
waa  not  the  less  so  beeause  the  duplicate  was  not  handed  over.  It 
was  a  perfect  deed  upon  tbe  face  of  it ;  and  the  arrangement  spoken 
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of  by  Mr.  Withall  waa  a  mere  collateral  and  ancillary  agreement, 
which  could  not  operate  to  defeat  the  assignment  or  to  prevent  the 
estate  passing.  This  deed  was  not  an  escrow  within  the  above  defi- 
nitions. 

Walkin  William^  in  support  of  the  rule. — The  defendant  appears 
to  have  signed  one  part  of  the  deed.  There  was  no  evidence  that  he 
ever  delivered  it  It  was  the  part  of  the  deed  which  was  to  be  kept 
by  him.  The  executors  signed,  but  they  never  handed  it  over.  The 
rule  upon  the  subject  of  the  delivery  of  a  deed  as  an  escrow,  is  well 
laid  down  in  Gudgen  i7.  Basset,  6  Ellis  k  B.  986  (E.  G.  L.  R.  vol.  88). 
There,  G.  having  let  premises  to  P.  for  a  term  of  years,  P.  paying  100?. 
for  the  fixtures,  a  lease  by  deed  was  prepared  and  engrossed  on  parch- 
ment B.  paid  down  only  602.  It  was  agreed  between  G.  and  P.  that 
P.  should  be  let  into  possession  as  tenant  from  year  to  year  on  the 
terms  of  the  intended  lease  until  he  paid  the  balance  of  the  1002.  At 
the  same  time  6.  signed,  sealed,  and  delivered  the  deed,  which  how* 
ever  be  retained  in  his  own  possession.  No  third  person  was  present. 
No  words  qualifying  the  delivery,  or  expressly  stating  that  it  was  as 
an  escrow  till  the  payment  of  the  balance,  appeared  to  have  been  used. 
G.  brought  use  and  occupation  against  the  assignee  of  P.'s  interest ; 
and,  on  these  facts  appearing  at  the  trial,  an  objection  was  taken  that 
the  action  ought  to  have  been  on  the  covenants  in  the  deed.  It  was 
held  that  the  circumstances  warranted  an  inference  in  fact  that  it  was 
agreed  by  both  G.  and  P.,  at  the  time  of  the  execution  of  the  instru* 
ment,  that  it  should  not  operate  as  a  lease  until  the  payment ;  and 
*that,  if  there  was  such  an  agreement  by  both,  though  no  express  r^^o 
words  of  delivery  as  an  escrow  were  used,  it  would  not  operate  '- 
as  a  deed  till  then,  and  consequently  P.  was  tenant  from  year  to  year 
under  the  terms  of  the  instrument,  and  not  tenant  under  a  deed ;  and 
that  use  and  occupation  would  lie  against  him  or  the  assignee  of  his 
interest(a)  [WiLLXS,  J. — That  is  nothing  more  than  is  said  in 
Gomyns's  Digest,  Fait  (A.  4.):  "  If  a  man  throws  a  writing  on  a  table 
and  says  nothing,  and  the  party  takes  it,  this  does  not  amount  to  a 
delivery,  unless  it  be  found  to  lie  put  there  with  intent  to  be  delivered 
to  the  party."]  In  Bowker  v.  Burdekin,  11  M.  k  W.  128,  it  is  laid 
down  by  the  Court  of  Exchequer  that  it  is  not  necessary  that  the 
delivery  of  a  deed  as  an  escrow  should  be  by  express  words;  if,  from 
the  circumstances  attending  the  execution,  it  can  be  inferred  that  it 
was  delivered  not  to  take  effeet  as  a  deed  until  a  certain  condition 
were  performed,  it  will  operate  as  a  delivery  as  an  escrow  only. 
[WiLUAMS,  J.~Millership  v.  Brookes,  6  Hurlst.  k  N.  797,  as  far  as  it 
goes,  is  in  your  favour.  It  was  there  held  that  an  indenture  sealed 
and  delivered  to  an  attorney  who  is  acting  for  all  the  parties  to  it, 
with  directions  that  it  is  not  to  take  e£feot  till  something  else  is  done, 
operates  merely  as  an  escrow.  I  can  very  well  understand  that  this 
deed  should  not  be  intended  by  the  exeeiUars  to  be  binding  until  exe* 
euted  by  the  defendant.]  The  arrangement  was,  that  each  party  was 
to  prepare  and  execute  one  part,  and  then  exchange  them. 

W  iLLiAKfl^  J. — I  am  of  opimoa  that  this  rale  should  be  discharged. 

(a)  Lord  CampbeU  tbera  Mjt  :~"I  dioald  ttttcb  bo  weight  whatoTor  to  what  tbo  grantor 
■^ht  Uiink  or  Intind:  wbon  ho  doUTond  th«  InftMmont,  naloM  t  Chooght  that  It  waf  iotoiidod 
■liagfood  If  hotkpvHmihU  tba  ialivtiy  ihonld  opaf  aU  oaly  aa  tha  dallraij  of  an  OMfowJ* 
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*431  '^^®  question  raised,  when  closely  *Iooked  at,  will  be  found  to 
■!  be  a  mere  question  on  the  evidence,  which,  by  agreement  of  the 
parties,  we  are  to  decide,  instead  of  a  jury.  There  is  no  doubt  in 
point  of  law,  that,  where,  by  express  declaration  or  from  the  circum* 
stances,  it  appears  that' the  delivery  of  a  deed  was  not  intended  to  be 
absolute,  but  that  the  deed  was  not  to  take  effect  until  some  contem- 
plated is  vent  should  have  happened,  the  deed  is  not  a  complete  and 
perfect  deed  until  that  event  has  happened.  The  question  is,  whether 
that  principle  can  be  brought  to  operate  here.  It  seems  to  me  that  it 
cannot.  If  the  facts  had  been,  that  the  defendant  had  never  executed 
the  deed,  and  that  the  delivery  by  the  grantors,  though  apparently  an 
absolute  delivery,  might  be  looked  upon  as  a  delivery  dependent  upon 
the  subsequent  execution  of  the  deed  by  the  defendant,  the  case  might 
have  deserved  consideration.  It  might  then  have  been  contended  that 
the  deed  was  never  intended  to  take  effect  until  the  defendant  had 
executed  it.  But  here  it  appears  that  the  deed  was  executed  by  the 
defendant ;  and  the  only  question  is,  whether  the  execution  and  de- 
livery by  the  grantors  was  conditional  on  there  bein^  a  duplicate  of 
the  deed.  That  there  was  an  arrangement  that  the  deed  should  be 
executed  in  duplicate,  there  can  be  no  doubt.  But  the  question  is, 
whether  it  was  to  be  a  condition.  There  seems  to  me  to  be  no  reason 
why  we  should  infer  that  the  delivery  by  the  grantors  was  to  be 
dependent  on  a  condition  that  a  duplicate  should  be  executed  by  the 
defendant.  The  circumstance  of  the  deed  being  executed  in  duplicate 
in  no  way  affects  the  position  of  the  parties.  The  execution  of  the 
single  deed  fully  carries  into  effect  the  intention  of  the  parties  and 
passes  the  interest.  The  execution  of  a  duplicate  merely  facilitates 
the  evidence.  It  seems  to  me  that  we  should  be  doing  what  the  par^ 
ties  never  intended,  if  we  were  to  hold  that  the  execution  of  a  dupli- 
#441  ^^*®  ^^^  ^  condition  *which  was  to  suspend  the  operation  of  the 
-^  deed  until  it  was  performed.  The  non>delivery  of  a  duplicate 
would  be  merely  a  breach  of  an  agreement,  and  not  a  non-performance 
of  a  condition. 

WiLLES,  J. — I  am  of  the  same  opinion.  The  only  question  is 
whether  the  arrangement  spoken  of  by  Mr.  Withall  on  his  cross* 
examination  show^  that  the  deed  was  delivered  upon  a  condition 
which  was  not  performed.  The  statement  is  that  there  was  an  arrange- 
ment between  the  parties  that  the  deed  was  to  be  executed  in  dupli- 
cate and  exchanged.  But,  for  the  reasons  given  bv  my  Brother  Wil- 
liams, I  think  it  is  clear  that  the  execution  of  the  duplicate  by  the  one 
party  was  not  made  a  condition  to  the  operativeness  of  the  deed.  No 
oenefit  could  result  to  the  executors  from  that.  The  object  of  the 
deed  was  to  rid  them  of  trouble,  to  undo  what  had  been  done  by  th^ 
deed  of  1854.  There  can  be  no  doubt  that  they  were  well  advised  in 
executing  it.  Their  interest  and  their  intention  were  to  have  done 
with  the  lease.  The  assignment  to  the  mother  was  a  breach  of  trust 
She  was  not  a  purchaser  for  value,  and  could  not  have  set  up  an^ 
right  against  the  settlement  of  1881.  Her  executors  could  derive  no 
tiepefit  from  the  assignment,  and  oonld  only  expect  -to  be  proceeded 
against  in. Chancery  if  they  made  any  claim.  Further,  it  appears 
that  the  defendant  never  was  reauestea  to  execute  the  duplicate  tke 
execution  of  which  is.  eon  tended,  to  be  a  condition,    further,  it  ap: 
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pears  that  the  executors  never  received  any  rent  after  the  execution 
of  the  deed  of  1858.  And  further,  it  appears  that  the  objection  is  not 
DOW  raised  by  them,  but  by  the  tenant.  It  appears  to  me  that  the 
deed  was  delivered  subject  to  no  condition,  that  it  vested  the  reversion 
in  the  defendant,  and  consequently  that  he  was  entitled  to  distrain 

Rule  discharged. 
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A.,  a  clerical  agent,  was  employed  to  sell  an  advowson  for  B.  upon  the  terms  contained  in  a 
cirenlar  in  which  it  was  stipulated  that  the  commission  should  become  payable  upon  the  adjust- 
ment of  terms  between  the  contracting  parties  in  every  instance  in  which  any  information  had 
been  derived  at,  or  any  particulars  had  been  given  by,  or  any  communication  whatsoever  had 
been  made  from  A.'s  office,  however  and  by  whomsoever  the  negotiation  might  have  been  con- 
dncted,  and  notwithstanding  the  business  might  have  been  subsequently  taken  off  the  books,  or 
the  negotiation  might  have  been  concluded  in  consequence  of  communications  previously  made 
from  other  agencies,  or  on  information  otherwise  derived,  or  the  principals  might  have  made 
themselves  liable  to  pay  commission  to  other  agents ;  and  that  no  accommodation  that  might  be 
afforded  at  to  time  of  payment  or  advance  ehould  retard  the  payment  o/  eommieeion. 

A  contract  of  sale  having  been  arranged  through  A.'s  agency,  and  duly  executed,  and  a 
deposit  paid  on  the  14th  of  October,  1862,  the  residue  of  the  purchase-money  being  payable  on 
the  31st  of  December, — Held,  that  A.  was  entitled  to  his  commission  at  all  events  on  the  Slst  of 
December,  although  the  full  purchase-money  had  not,  for  some  unexplained  reason,  then  been 
paid. 

This  was  an  action  brought  to  recover  125?.  for  commission  on  the 
gala  of  an  advowson.    The  defendant  pleaded  never  indebted. 

The  cause  came  on  to  be  tried  before  Cockburn,  C.  J.,  at  the  last 
Spring  Assizes  for  the  county  of  Kent,  when  a  verdict  was  entered 
for  the  plaintiff  for  the  amount  claimed,  subject  to  the  opinion  of  the 
court  upon  the  following  case : — 

1.  The  plaintiff  is  an  agent  for  the  sale  of  advowsons,  &c.,  and  the 
defendant  is  an  attorney. 

2.  In  the  ordinary  course  of  the  plaintiff's  business,  the  commission 
becomes  payable  upon  the  signing  of  the  contract  or  agreement  for 
the  purchase. 

8.  In  July,  1861,  the  plaintiff  was  employed  by  the  defendant  to 
sell  the  advowson  of  the  living  of  St.  Keverne,  cff  which  the  defendant 
was  the  patron. 

4.  Such  employment  was  upon  the  terms  contained  in  a  printed 
circular  of  the  plaintiff,  the  two  material  clauses  of  which-  are  as 
follows, — "  Disputes  often  arise  as  to  the  right  to  commission  when 
principals  employ  other  agencies;  therefore,  to  avoid  all  question 
.  upon  this,  it  is  aistinctly  understood  that  the  commission  becomes 
payable  upon  the  adjustment  of  terms  between  the  contracting  parties 
in  every  instance  in  which  any  information  has  been  derived  at,  or 
any  particulars,  whether  in  writing  or  otherwise,  have  been  given  by 
or  any  communication  whatsoever  has  *been  made  from^  this  r^Aa 
oflSce,  however  and  by  whomsoever  the  negotiation  may  have  '■ 
been  conducted,  and  notwithstanding  the  business  may  have  been 
subsequently  taken  off  the  books,  or  the  negotiation  may  have  been 
concluded  in  consequence  of  communications  previously  made  from 
other  agencies,  or  on  information  otherwise  derived,  or  the  principals 
may  have  made  themselves  liable  to  pay  commission  to  other  agents." 

C,  B.  H.  S.,  VOL.  XV.— 4 
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"No  accommodation  that  may  be  afforded  as  to  time  of  payment  or 
advance,  to  retard  the  payment  of  commission." 

5.  The  plaintiff,  having  negotiated  with  maxy  parties  for  the  sale, 
ultimately,  on  the  18th  of  August,  1862,  made  a  binding  arrangement 
with  a  Dr.  Pinnock  for  the  purchase  by  him  of  the  advowson,  upon 
the  terms  contained  in  the  instructions  for  sale  given  by  the  defendant, 
and  with  his  approbation. 

6.  A  draft  agreement  or  contract  for  the  sale  and  purchase  of  the 
advowson  was  prepared  by  the  plaintiff  and  sent  to  the  defendant. 

7.  On  the  2d  of  October,  1862,  an  agreement  between  the  defendant 
and  Dr.  Pinnock  for  the  sale  and  purchase  of  the  advowson  was  duly 
signed,  by  which  the  sum  of  350/.  was  made  payable  on  the  14th  of 
October,  1862,  by  way  of  deposit,  and  the  residue  of  the  purchase- 
money  (4150/.)  on  the  31st  of  December,  1862.  This  agreement  was 
prepared  by  the  attorneys  of  the  parties  thereto,  and  without  the 
knowledge  of  the  plaintiff;  and  its  terms  were  substantially  the 
•Bame  as  those  previously  agreed  upon  between  the  plaintiff*  and  Dr, 
Pinnock. 

8.  The  350/.  was  duly  paid:  the  residue  remains  unpaid  to  the 
present  time:  but  there  is  no  reason  to  suppose  that  the  purchase  will 
not  be  ultimately  completed. 

9.  The  writ  in  this  action  was  issued  on  the  3d  of  February,  1803. 
*471        *^^*  ■'■'  ^^  agreed  between  the  parties  that  the  pleadings  in  this 

-'   action  on  both  sides  shall  form  part  of  this  special  case,  and  that 
the  court  may  draw  any  inferences  from  the  facts. 

11.  The  plaintiff*  contends,  that,  when  an  agreement  was  entered 
into  with  a  person  the  vendor  was  content  to  accept  as  purchaser,  the 
right  to  commission  accrued ;  and  that  he,  as  the  agent  introducin.cj 
the  accepted  purchaser,  was  then  entitled  to  receive  his  commission ;  and 
that  he  was  not  bound  to  wait  until  the  purchase-money  was  paid,  and 
the  whole  transaction  completed. 

12.  The  defendant  contends  that  the  right  to  such  commission  did 
not  accrue,  and  the  plaintiff  as  agent  was  not  entitled  to  receive  his 
commission  until  the  purchase-money  was  paid,  and  the  whole  trans- 
action completed. 

The  question  for  the  opinion  of  the  court  was,  whether  the  commis- 
sion became  payable  before  action. 

If  the  court  should  be  of  opinion  that  it  did,  then  the  verdict 
entered  for  the  plaintiff  was  to  stand,  but  to  be  reduced  to  125/.  If 
the  court  should  be  of  a  contrary  opinion,  then  a  verdict  was  to  be 
entered  for  the  defendant,  unless  the  court  should  also  be  of  opinion, 
that,  although  the  plaintiff  could  not  claim  commission,  he  was  under 
the  circumstances  entitled  to  recover  something,  in  whieh  case  the 
verdict  was  to  stand,  but  to  be  reduced  to  such  an  amount  as  should 
be  ascertained  in  such  way  as  the  court  might  direct. 
*481  ^^y<^^f  for  the  plaintiff.(a) — The  case  shows  that  the  *plaintiff 
-'   found  a  purchaser  for  the  advowson,  and  that  the  contract  was  duly 

(a)  The  points  marked  for  argameot  on  the  part  of  the  plaintiff  were  as  follows  :—  I 

"  1.  That  the  contract  entered  into  between  the  plaintiff  and  the  defendant  was,  that  the 
commission  should  be  payable  upon  the  adjustment  of  terms  between  vendor  and  purchaser  : 
•'  2.  That,  the  case  finding  that  such  was  the  contract,  and  that  the  terms  had  been  a<y nstad 
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signed  and  a  deposit  paid :  and  there  was  no  reason  to  doubt  that  the 
remainder  of  the  purchase-money  would  be  forthcoming.  The  plain- 
tiff has  therefore  done  all  that  was  necessary  to  entitle  him  to  his 
commission  according  to  the  terms  of  his  employment.  The  special 
clause  in  the  plaintiff's  circular  amounts  to  a  statenqent  of  what  is  the 
general  understanding  in  these  cases.  There  having  been  an  absolute 
adjustment  of  the  terms  of  the  contract,  the  vendor  cannot  deprive  the 
agent  of  his  commission  by  choosing  to  give  time  for  payment  of  the 
balance  of  the  purchase-money.  [Bylks,  J. — If  the  terms  of  the 
bargain  had  been  that  the  commission  should  be  payable  upon  the 
completion  of  the  contract,  it  might  possibly  have  been  contended  that 
that  event  had  not  happened  until  the  payment  of  the  purchase-money.] 
Even  that  would  be  no  answer  to  the  plaintiff's  claim,  if  the  payment 
of  the  purchase-money  was  delayed  by  the  act  of  the  defendant  him- 
self. The  intention  of  the  parties  evidently  was,  that  the  commission 
should  become  payable  as  soon  as  the  terms  were  finally  adjusted 
between  the  vendor  and  the  vendee.  And  this  is  no  hardship  on  the 
defendant.  He  has  accepted  ^he  purchaser,  and  has  receive4  the 
deposit,  *and  got  a  binding  bargain ;  and,  for  anything  that  r^A^ 
appears  to  the  contrary,  he  may  receive  the  balance  of  the  pur-  ^ 
chase-money  to-morrow. 

M.  Jones  (with  whom  was  Lush,  Q.  C),  for  the  defendant.(a) — The 
special  clause  in  the  plaintiff's  circular  only  applies  where  the  princi- 
})al,  after  employing  the  plaintiff,  has  gone  to  another  agent  and  ob- 
tained a  more  advantageous  bargain  :  if  it  were  otherwise,  there  would 
have  been  no  necessity  for  the  stipulation  that  "  no  accommodation  that 
may  be  afforded  as  to  time  of  payment  or  advance  shall  retard  the 
payment  of  commission."  And,  if  the  special  clause  did  apply,  no 
time  being  fixed  for  the  payment  of  the  commission,  it  is  not  due 
until  the  whole  of  the  purchase-money  is  paid.  [Williams,  J. — The 
commission  is  to  be  paid  notwithstanding  time  given  to  the  purchaser 
for  completing  the  purchase  by  paying  the  money.  This  action  was 
not  commenced  until  after  the  purchase-money  had  become  due.] 

Joyce,  in  reply,  was  stopped  by  the  court. 

Williams,  J. — I  am  of  opinion  that  the  plaintiff  is  entitled  to  judg- 
ment. I  feel  some  difiiculty  in  saying  that  the  effect  of  the  contract 
between  these  parties  is,  that  the  commission  is  in  all  cases  payable 
upon  the  *adjustment  of  the  terms  between  the  vendor  and  the  r^g^ 
purchaser.  But  it  is  unnecessary  to  decide  that,  because  here  ^ 
the  action  was  not  brought  until  the  time  was  passed  at  which  the 
purchase-money  had  become  payable.  Mr.  Jones  says  that  this  con- 
struction is  inconsistent  with  the  clause  in  the  printed  circular, — '*  No 

between  Teoclor  and  parobaser,  time  given  to  the  pnrebts^r  by  the  vendor  for  the  oompletion 
cannot  postpone  the  plninti£f't  right  to  bii  oommiaeion  : 

"  3.  That  the  apeeial  terma  of  the  printed  eironlar,  ao  far  aa  they  affeot  the  preaent  eaie^  are 
in  accordance  wiUi  the  practioe  found  aa  the  naage  in  the  plaintiff 'a  profeaaion,  that  the  com- 
laiaaion  becomea  payable  upon  the  aigning  of  the  contract^ — in  ether  worda,  npon  the  a4jnat- 
Bent  of  the  terma." 
(a)  The  pointa  marked  for  argument  on  the  part  of  the  defendant  were  aa  followa : — 
**  That  there  waa  no  agreement  by  the  defendant  to  pay  the  plaintiff  oommiaaion,  nnleaa  there 
was  a  aale  completed,  and  the  aale  baa  not  been  completed :  and  that  the  contract  waa  entire, 
and,  itntil  there  waa  a  aale  wmpUted,  the  plaintiff  had  not  done  aU  that  waa  required  to  be  per- 
formed on  bia  part,  and  no  right  of  payment  of  any  amount  aroM  until  the  whole  oonuaiaaioa 
vie  eaned  on  completion  of  the  pnrchaae." 
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— 1 ' « 

accommodation  that  may  be  afforded  as  to  time  of  payment  or  advancf 
to  retard  the  payment  of  commission."  But  I  apprehend  the  meaning 
of  that  is  simply  this,  that,  if  the  vendor,  who  has  by  the  terms  of  the 
contract  a  right  to  insist  on  payment  of  the  purchase-money  by  a 
given  day,  chooses  to  enlarge  or  extend  the  day  of  payment,  such 
extension  of  the  day  of  payment  shall  not  retard  the  agent's  right  to 
his  commission.  I  think  the  plaintiff  was  clearly  entitled  to  payment 
at  the  time  he  commenced  his  action. 

WiLLES,  J. — I  am  of  the  same  opinion.  The  purchase-money  was 
by  the  terms  of  the  contract  due  two  months  before  the  commence- 
ment of  this  action ;  and  no  satisfactory  account  is  given  why  it  has 
not  been  paid ;  nothing  is  stated  to  warrant  the  notion  that  there  was 
any  unwillingness  or  inability  on  the  part  of  the  purchaser  to  pay  it. 
The  only  fair  conclusion  of  fact,  therefore,  which  we  can  arrive  at,  is, 
that  the  defendant  has  chosen  to  accommodate  Dr.  Finnock  by  not  call- 
ing upon  him  to  complete  the  purchase  at  the  time  he  was  entitled  to 
/  do  so.  Besides,  he  will  receive  interest  on  the  money  in  the  mean- 
time, and  so  be  placed  virtually  in  the  same  position  as  if  the  pur- 
chase had  been  completed  on  the  31st  of  December.  I  am  clearly  of 
opinion  that  the  clause  as  to  accommodation  applies :  it  obviously  points 
to  a  voluntary  act  on  the  part  of  the  vendor.  The  plaintiff  was  en- 
titled to  his  commission  at  the  latest  on  the  31st  of  December. 
,-.^1  Byles,  J. — I  also  am  of  opinion  that  the  plaintiff  is  *entitled 
^  J  to  recover  in  this  case.  There  are  four  epochs  at  which  the 
commission  may  be  payable, — first,  at  the  time  of  the  adjustment  of 
the  terms  of  the  sale,  or, — secondly,  at  the  time  stipulated  by  the  con- 
tract, or, — thirdly,  at  the  time  stipulated  for  the  completion  of  the 
purchase,  or, — fourthly,  at  the  time  of  the  actual  payment  of  the  pur- 
chase-money. I  was  at  first  disposed  to  agree  with  Mr.  Joyce  that 
the  special  clause  in  the  plaintifiTs  circular  amounted  to  an  implied 
agreement  that  what  is  there  stated  is  the  understanding  in  all  cases. 
That,  however,  upon  consideration,  I  conceive  to  be  doubtful.  Then 
we  come  to  the  time  mentioned  in  the  contract.  It  seems  to  me  that 
the  words  '*  no  accommodation  that  maybe  afforded  as  to  time  of  pay- 
ment or  advance  to  retard  the  payment  of  commission,"  show  that  the 
commission  becomes  due  when  the  money  stipulated  as  the  purchase- 
money  becomes  payable ;  and  that  is  general  and  applicable  to  all 
cases.  If  the  vendor  for  any  reason  thinks  fit  to  postpone  the  day  for 
the  completion  of  the  contract  by  payment  of  the  purchase-money, 
the  commission  becomes  due,  not  at  the  time  of  actual  payment,  but 
at  the  time  when  by  the  contract  it  ought  to  have  been  paid.  For 
these  reasons,  I  agree  with  the  rest  of  the  court  in  thinking  that  this 
action  was  rightly  brought,  the  time  for  the  payment  of  the  purchase- 
money  for  the  advowson  in  question  having  elapsed  before  its  com- 
mencement. Judgment  for  the  plaintiffl 
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OF  THE  BOROUGH  OF  BRIDGNORTH.    Jult/  6.     >■  ^^ 

From  time  immemorial,  UDtil  lately,  a  weekly  market  had  been  held  in  the  High  Street  of 
Bridgnorth.  The  market  belonged  to  the  corporation  of  Bridgnorth,  who  were  also  lords  of 
the  manor  in  which  the  borongh  is  situate.  The  plaintiff  was  the  owner  of  a  house  in  the  High 
Street;  and  he  and  the  previous  owners  and  occupiers  of  that  house,  as  well  as  several  other 
occupiers  of  houses  in  High  Street,  had  from  time  immemorial  erected,  on  market-days,  stalls 
opposite  their  respective  houses,  and  had  exposed  thereon  goods  for  sale  in  the  market,  or  let 
the  stalls  for  hire  to  others  who  had  done  so :  and  no  payment  had  ever  been  made  to  or  claimed 
by  the  corporation  for  stallage  or  for  tolls  of  things  sold  at  such  stalls,  though  they  took  tolls 
of  similar  produce  exposed  elsewhere  in  the  market.  The  corporation  removed  the  market  to 
another  place  within  the  borough,  at  a  small  distance  from  the  High  Street,  and  so  lAcessarily 
iojurionsly  affected  the  interests  of  those  who  had  rights  in  the  old  market : — 

Held,  that  the  plaintiff  was  entitled  to  maintain  an  action  for  the  unlawful  disturbance  by 
the  corporation  of  his  enjoyment  of  this  right, — which  was  probably  conferred  in  oonsideraUon 
that  the  holding  of  the  market  must  necessarily  diminish  on  market-days  the  trade  and  custom 
of  the  shops  kept  in  such  houses,  and  the  shopkeepers  were  therefore  privileged  to  advance,  as 
it  were,  their  shops  into  the  market  itself  by  having  stalls  in  the  street  commensurate  with  the 
fronts  of  their  houses,  and  consequently  that  the  enjoyment  of  the  stalls  by  the  owners  and 
oecupiers  of  the  houses,  and  those  licensed  by  them,  was  sufficiently  connected  with  the  enjoy- 
ment of  the  houses  to  satisfy  the  rule  acted  upon  in  Ackroyd  v.  Smith,  10  C.  B.  164,  and  Bailey 
t.  Stephens,  12  C.  B.  N.  S.  91,  that  no  right  can  be  annexed  to  a  bouse  or  land  which  is  uncon- 
nected with  the  enjoyment  or  occupation  thereof. 

field  also,  that  the  removal  of  the  market  was  not  justifiable  under  the  Public  Health  Act^ 
1858  (11  A  12  Vict  c.  63),  orihe  Local  Government  Act,  1858  (21  A  22  Vict  c.  98),  inasmuch 
as  the  power  to  provide  market-places  conferred  upon  the  local  board  by  the  50th  section  of 
the  list-mentioned  act,  is  expressly  qualified  by  the  proviso  that  no  market  shall  be  established 
so  as  to  interfere  with  any  rights  enjoyed  by  any  person,  without  his  consent 

This  was  an  action  brought  by  tbe  plaintiff  against  the  defendants 
for  disturbing  him  in  the  enjoyment  of  his  alleged  right  of  placing  a 
stall  for  the  sale  of  goods  by  himself  or  his  licensees,  on  market-days, 
in  front  of  his  shop  in  a  market  held  in  the  High  Street,  Bridgnorth. 

The  first  count  of  the  declaration  stated,  that,  before  and  at  and 
during  the  times  of  the  committing  by  the  defendants  of  the  griev- 
ances thereinafter  in  that  count  mentioned,  a  market  for  the  buying  and 
selling  of  divers  goods  and  merchandises  was  lawfully  held  in  High 
Street,  Bridgnorth,  to  wit,  weekly,  on  Saturdays,  and  during  all  the 
said  times  the  plaintiff  was  possessed  of  a  house  in  High  Street  afore- 
said, and  entitled  to  a  certain  liberty,  easement,  or  privilege,  to  wit, 
that  of  placing  a  stall  or  standing  in  High  Street  aforesaid,  on  the 
days  when  the  said  market  was  held  as  aforesaid,  for  the  sale  thereat 
by  the  plaintiff  or  others  by  his  permission,  for  reward  to  the  plaintiff, 
of  such  goods  *as  aforesaid  belonging  to  him  or  them  respect-  r^^o 
ively  in  the  said  market  to  persons  frequenting  the  said  market,  ^ 
as  to  the  said  house  appertaining  and  oelonging;  which  said  stall  or 
standing  was  at  and  during  the  said  times  used  for  the  purpose  afore- 
said by  a  certain  person  by  the  plaintiff's  permission,  for  reward  pay- 
able by  him  to  the  plaintiff:  Yet  the  defendants  on  several  occasions 
whilst  the  said  market  was  held  and  the  plaintiff'  possessed  and  en- 
titled as  aforesaid,  wrongfully  disturbed  the  plaintiff'  in  the  enjoyment 
of  his  said  liberty,  privilege,  or  easement,  and  wrongfully  established 
and  held,  on  the  days  on  which  the  said  market  in  High  Street  was 
held,  a  market  for  the  buying  and  selling  of  such  goods  and  mercban- 
dise,  near  to  the  place  where  the  said  market  was  held  as  aforesaid, 
and  wrongfully  kept  and  continued  the  said  market  so  held  thenceforth 
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up  to  the  commencement  of  this  suit;  whereby  the  plaintiff's  said 
liberty,  privilege,  or  easement  was  rendered  less  valuable. 

There  was  a  second  count  similar  to  the  first, — the  breach  being 
that  the  defendants  on  several  occasions,  whilst  the  said  market  was 
held  and  the  plaintiff  entitled  and  possessed  as  aforesaid,  unlawfully 
disturbed  the  plaintiff  in  the  enjoyment  of  his  said  liberty,  privilege, 
or  easement,  and  on  the  said  occasions  wrongfully  obstructed  the 
holding  of  the  said  market,  and  wrongfully  continued  such  obstruc- 
tion as  aforesaid ;  whereby  the  plaintiff's  said  liberty,  privilege,  or 
easement  was  rendered  less  valuable. 

The  third  count  stated,  that,  before  and  at  and  during  the  times  of 
the  committing  by  the  defendants  of  the  grievances  in  that  count 
mentioned,  a  market  for  the  buying  and  selling  of  divers  goods  and 
merchandise  was  Ijiwfully  held  in  High  Street,  Bridgnorth,  to  wit, 
weekly,  on  Saturdays;  and  during  all  the  said  times  the  plaintiff  was 
,;^4-|  lawfully  possessed  of  a  house  in  *High  Street,  Bridgnorth,  and 
■'  certain  land  in  High  Street  aforesaid  near  the  said  house  was  in 
the  possession  of  the  plaintiS*'s  tenant,  the  reversion  thereof  belong- 
ing to  the  plaintiff,  on  which  land  the  plaintiff's  said  tenant  then 
lawfully  kept,  on  the  days  on  which  the  said  market  was  held  as 
aforesaid,  a  stall  or  standing  for  the  sale  by  the  plaintiff's  «aid  tenant 
of  such  goods  as  aforesaid  in  the  said  market  to  persons  frequenting 
the  same,  and  then  lawfully  sold  thereat  such  goods  as  aforesaid  to 
such  persons:  Yet,  &c.,  breach  as  in  the  first  count. 

The  defendants  pleaded, — first,  not  guilty, — secondly,  that  the  said 
alleged  market  was  not  at  any  of  the  said  times  when,  &c.,  lawfully 
held  in  High  Street,  Bridgnorth,  aforesaid, — thirdly,  to  the  first  and 
second  counts,  that  the  plaintiff  was  not  at  the  times  therein  mentioned, 
or  either  of  them,  entitled  to  the  said  supposed  liberty,  easement,  or 
privilege  in  those  counts  respectively  mentioned,  nor  was  the  said 
stall  then  used  for  the  purpose  therein  mentioned, — fourthly,  to  the 
third  count,  that,  at  the  times  therein  mentioned,  the  said  land  in 
High  Street  was  not  in  the  possession  of  the  plaintiff's  tenant,  nor  did 
the  reversion  thereof  belong  to  the  plaintiff,  as  alleged, — fifthly,  to 
the  third  count,  that,  at  the  said  times  when,  &c.,  the  plaintiff's  tenant 
on  the  said  land  did  not  lawfully  keep,  on  the  days  on  which  the  said 
market  was  held,  the  said  stall  or  standing  for  the  purpose  therein 
mentioned.     Issue  thereon. 

The  cause  came  on  for  trial  at  the  Shropshire  Spring  Assizes,  1862, 
when  a  verdict  was  by  consent  entered  for  the  plaintiff  for  the  dam- 
ages in  the  declaration  (5/.  5«),  subject  to  a  special  case,  the  court  to 
be  at  liberty  to  draw  inferences  of  fact,  and  to  direct  any  amendments 
in  the  pleadings  or  otherwise  which  might  be  thought  necessary  for 
the  justice  of  the  case.  The  case  stated  was  as  follows: — 
^j-- 1  *1.  The  town  of  Bridgnorth,  in  the  county  of  Salop,  was  and 
*^^  is  an  ancient  borough  and  market  town.  Prior  to  the  passing 
of  the  Munincipal  Corporation  Reform  Act,  5  &  6  W.  4,  c.  76,  the 
corporation  of  Bridgnorth  was  a  corporation  by  prescription,  under 
the  style  of  "  The  Bailiffs  and  Burgesses  of  the  borough  of  Bridgnorth ;" 
their  privileges  being  secured  to  them  by  charters  of  King  Henry  the 
Second,  King  John,  King  Henry  the  Third,  and  King  James  the 
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First.  The  borough  is  included  in  the  2d  section  of  Schedule  A. 
annexed  to  the  said  Municipal  Corporation  Act. 

2.  The  corporation  are  the  lords  of  the  manor  of  Bridgnorth  (which 
includes  the  borough),  and,  subject  to  any  rights  which  the  facts 
hereinafter  stated  may  show  to  be  in  the  plaintiff,  are  the  lords  and 
owners  of  the  market  and  of  the  soil  of  the  streets  in  the  said  town, 
including  the  principal  street,  called  High  Street. 

3.  From  time  immemorial,  until  the  year  1838,  an  open  market 
f)r  the  sale  of  horses,  cattle,  sheep,  pigs,  corn,  and  all  kinds  of  provi- 
sions and  merchandise,  has  been  held  weekly,  on  Saturdays,  in  the 
High  Street ;  and,  for  the  greater  accommodation  of  the  persons  fre- 
quenting this  market,  the  corporation  in  the  year  1850  erected  a 
market-hall  in  the  middle  of  the  High  Street.  There  is  no  evidence 
to  show  that  any  arrangement  or  payment  was  made  for  or  by  reason 
of  its  erection  with  or  to  the  owners  or  occupiers  of  the  houses  in 
front  of  which  the  market-hall  extends.  Such  portions  of  the  goods 
brought  to  the  market  as  could  be  provided  with  accommodation 
under  the  market-hall  have  ever  since  continued  to  be  exposed  there ; 
but  the  rest,  with  the  horses,  cattle,  sheep,  pigs,  and  corn,  were 
exhibited  for  sale  in  the  open  High  Street.  From-  the  time  of  the 
erection  of  the  market-hall,  the  corporation  have  exercised  the  entire 
and  sole  'control  over  it  and  the  standings  in  it,  and  have  re-  r,-g 
ceived  payments  in  respect  of  such  standings  on  two  of  the  days    ^ 

on  which  fairs  are  held  in  the  borough  (there  being  eight  fair  days 
during  the  year);  but  they  have  not  received  any  payment  in  respect 
of  the  said  hall  or  standings  on  market-days. 

4.  The  market  continued  to  be  thus  held  until  the  year  1838,  when 
the  corporation  of  the  borough,  under  by-laws  made  in  that  behalf, 
removed  the  pig-market  and  also  the  cattle-market  to  another  part  of 
the  town.  The  other  commodities  brought  to  the  market  continued 
to  be  exposed  for  sale  in  High  Street. 

5'  The  corporation  appointed  clerks  of  the  market,  and  formerly 
took  tolls  in  kind  of  corn,  grain,  fruit,  nuts,  and  other  like  produce 
brought  into  the  market ;  and,  at  various  times  from  a  very  early 
period,  let  out  such  tolls  for  considerable  sums :  but  the  taking  of  such 
tolls  was  suspended  in  the  year  1817  by  order  of  the  corporation,  and 
they  have  never  since  been  collected.  No  tolls  were  ever  taken  of 
goods  sold  at  the  stalls  hereinafter  mentioned,  nor  was  any  rent  or 
sum  of  money  ever  received  by  the  corporation  in  respect  of  such 
stalls,  except  for  two  stalls  standing  on  a  piece  of  land  belonging  to 
the  corporation,  near  the  town -hall. 

6.  The  plaintiff  is  the  owner  and  occupier  of  a  house  in  High  Street, 
standing  on  the  west  side  thereof;  and  he  and  the  previous  owners 
and  occupiers  of  his  house,  as  well  as  several  other  occupiers  of  houses 
in  High  Street,  have  from  time  immemorial  erected  on  market-days 
wooden  movable  stalls  or  standings,  with  tarpaulin  coverings ;  and 
these  have  been  set  up  or  erected  opposite  to  their  respective  houses 
in  the  said  street;  and  they  have  either  used  such  stalls  or  standings 
for  the  display  and  sale  of  their  own  merchandise,  or  let  them  to  other 
persons  attending  the  said  market,  who  have  paid  for  the  right  of 
standing  and  the  use  of  *such  stalls,  to  the  occupiers  of  the  houses  p- ^ 
opposite  to  which  the  same  have  been   placed,  certain   sums   '■ 
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agreed  upon  between  them  and  such  other  persons  and  the  occupiers, 
and  which  in  the  plaintiff's  case  have  amounted  to  13/.  a  year.  Such 
user  has  been  as  of  right  and  without  interruption,  except  so  far  as 
the  facts  stated  in  this  case  may  show  to  the  contrary.  The  plaintiff 
has  never  himself  used  such  stalls  or  standings  for  the  display  and 
sale  of  his  own  goods,  but  has  always  let  them  to  others. 

7.  Amongst  the  plaintiff's  title-deeds  are  three  several  conveyances 
of  the  property,  dated  respectively  in  the  years  1735,  1782.  and"  1821, 
in  which  the  words  "stalls  and  standings  in  the  street"  are  used 
among  the  general  words  at  the  end  of  the  parcels;  but  no  number 
is  specified  in  any  of  them.  Similar  wprds  occur  in  old  conveyances 
and  leases  of  houses  in  various  parts  of  the  town  of  Bridgnorth ;  but 
there  is  no  evidence  of  any  user  under  or  according  to  such  convey- 
ances or  leases. 

8.  The  stalls  or  standings  occupy  part  of  the  highway  on  market- 
days,  and  to  that  extent  obstruct  the  free  passage  of  the  public.  The 
highway  on  the  east  side  of  the  said  market- hall  is  left  open  and  un- 
obstructed for  the  use  of  the  public. 

9.  The  corporation  have  from  time  to  time  regulated  the  standings 
in  the  market  on.  the  east  side  of  the  market-hall,  for  the  prevention 
of  encroachments  on  the  carriage  thoroughfare,  which  is  and  always 
has  been  used  only  on  that  side  of  the  street  on  market-days;  and, 
when  disputes  have  arisen  between  the  people  attending  the  market, 
either  in  respect  of  the  standings  in  any  part  of  the  High  Street  or  of 
any  other  matter,  the  policemen  of  the  borough  have  by  order  of  the 
mayor  interfered  to  settle  such  disputes :  but  they  have  not  interfered 
*581  ^^^'^  ^^^  plaintiff's  *standings ;  nor  have  the  corporation  or 
.  ^  any  one  acting  under  their  authority  interfered  with  the  right  of 
stallage  as  between  the  occupiers  or  owners  of  the  houses  in  High 
Street  who  had  stalls  or  standings  to  let  and  those  to  whom  they  were 
let. 

10.  In  the  year  1854,  a  joint-stock  company  for  the  purposd  of 
erecting  new  market-buildings  in  the  said  town  of  Bridgnorth  was 
formed  under  the  provisions  of  the  7  &  8  Vict.  c.  110,  and  was  after- 
wards registered  under  the  provisions  of  the  Limited  Liabilitv  Act, 
1855  (18  &  19  Vict.  c.  133),  by  .the  name  of  ."The  Bridgnorth  Public 
Buildings  and  Markets  Company,  Limited."  The  company  erected 
certain  buildings  on  a  site  out  of  High  Street,  but  within  twenty 
yards  of  that  part  of  it  where  frequenters  of  the  market  had  exposed 
their  wares  for  sale,  and  at  a  distance  of  110  yards  from  the  old  mar- 
ket-hall, and  of  150  yards  from  the  plaintiff's  house.  On  this  site,  in 
the  course  of  the  years  1855  and  1856,  they  erected  large  buildings, 
with  conveniences  for  holding  the  market  therein,  and  for  other  pur- 
jioses.  [A  plan  was  annexed  to  and  was  to  form  part  of  the  case, 
showing  the  situation  of  the  High  Street,  the  position  and  extent  of 
the  stalls  or  standings  therein,  the  market-hall,  buildings,  and  houses 
referred  to  in  the  case,  the  boundaries  of  the  parishes,  and  also  the 
size  of  the  said  buildings.] 

11.  The  said  company  has  not  obtained  from  the  Crown  any  char- 
ter or  grant  empowering  it  to  establish  a  new  mfirket  in  the  said 
borough  of  Bridgnorth ;  nor  has  it  obtained  any  act  of  parliament  or 
other  authority  to  enable  it  to  remove  or  in  any  way  interfere  with 
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the  said  market  so  from  time  immemorial  existing  ia  High  Street 
aforesaid. 

12.  The  new  market  was  first  opened  by  the  company  in  Decem- 
ber, 1856,  and  a  large  number  of  persons  went  into  it ;  but,  as  a  con- 
siderable portion  still  ^continued  to  use  the  old  market,'the  re-  r^»^q 
mainder  returned  gradually ;  and  the  new  market  was  closed.       *- 

13.  The  Public  Health* Act,  1848  (11  &  12  Vict.  c.  63),  was,  by 
order  in  council  in  1853,  applied  to  the  borough  of  Bridgnorth  ;  and 
the  Local  Government  Act,  1858  (21  &  22  Vict.  c.  98),  took  effect  in 
the  said  corporate  district  from  the  1st  of  September,  1858,  and  such 
act  has  since  been  in  full  force  and  operation  within  such  corporate 
district. 

14.  By  the  last-mentioned  statute  (s.  24)  it  is  enacted  that  the  duty 
of  carrying  into  execution  the  said  act  shall  be  vested  in  a  local 
board,  and  that  such  local  board  in  corporate  boroughs  shall  be  the 
mayor,  aldermen,  and  burgesses  acting  by  the  council :  and  the  50th 
section  of  the  act  enacts  that  the  local  board  in  corporate  districts 
shall,  with  the  consent  of  two-thirds  of  the  local  board,  have  power 
to  do  the  following  things,  or  any  of  them,  within  the  district: — 

1.  To  provide  a  market-place  and  construct  a  market-house  and 
other  conveniences  for  the  purpose  of  holding  markets:  to  provide 
houses  and  places  for  weighing  carts :  to  make  convenient  approaches 
to  such  markets :  to  provide  all  such  matters  and  things  as  may  be 
necessary  for  the  convenient  use  of  such  market :  to  purchase  or  take 
on  lease  land  and  public  or  private  rights  in  markets  and  fairs  for  any 
of  the  foregoing  purposes :  to  take  stallages,  rents,  and  tolls  in  respect 
of  the  use  by  any  person  of  such  market-house.  But  no  market  or 
slaughter-house  shall  be  established  in  pursuance  of  this  section,  so 
as  to  interfere  with  any  rights,  powers,  or  privileges  enjoyed  within 
the  district  by  any  person,  chartered,  joint-stock,  or  incorporated 
company,  without  his  or  their  consent. 

2.  For  the  purpose  of  enabling  the  local  board  to  establish  markets 
in  manner  aforesaid,  or  to  regulate  *markets  already  established  p^g^ 
in  any  corporate  borough  before  the  constitution  of  a  local  ^ 
hoard  therein,  there  shall  be  incorporated  with  this  act  the  provisions 
of  the  Markets  and  Fairs  Clauses  Act,  1847  (10  &  11  Vict.  c.  14),  in  so 
far  as  the  same  relates  to  markets,  with  respect  to  the  holding  of  the 
market  or  fair  and  the  protection  thereof,  and  with  respect  to  the 
weighing  goods  and  carts,  and  with  respect  to  the  stallages,  rents, 
and  tolls,  and  with  respect  to  by-laws, — subject  to  this  proviso,  that 
all  tolls  leviable  by  the  local  board  in  pursuance  of  this  section  shall 
be  approved  of  by  one  of  Her  Majesty's  principal  secretaries  of  state. 

15.  Shortly  after  the  passing  of  this  act,  the  members  of  the  local 
board  opened  negotiations  with  the  company  for  a  lease  of  their  mar- 
Ket-buildings :  and  on  the  14th  of  December,  1860,  a  lease  was  exe- 
cuted between  '*The  Bridgnorth  Public  Buildings  and  Market  Com- 
pany, Limited"  of  the  one  part,  and  "The  Bridgnorth  Local  Board 
of  ilealth"  of  the  other  part,  whereby  the  company  let  to  the  said 
local  board  all  such  parts  of  the  said  buildings  and  markets  as  had 
been  appropriated  for  a  general  market,  a  butchers'  market,  and  china, 
glass,  and  crockery  stands,  and  all  the  stalls  and  fittings  in  the  said  mar- 
kets, and  also  the  use  for  the  purpose  of  a  corn-exchange  (but  for  no 
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other  purpose)  on  every  Saturday  during  the  continuance  of  the  said 
demise,  of  such  part  of  the  said  buildings  as  had  been  appropriated  for 
an  assembly-room,  To  hold  the  same  (subject  to  an  indenture  of  mort- 
gage dated  the  17th  of  December,  1857,  made  between  the  company 
and  one  Cooper)  unto  the  said  local  board  from  the  14th  of  December, 
1860,  for  the  terra  of  twenty-one  years,  at  a  pepper-corn  rent :  and  it  was 
thereby  agreed  and  declared  that  the  said  buildings  and  premises  (ex- 
cept tlie  assembly-room)  should  be  used  as  a  market,  and  that  the  use 
♦fin   ^^  ^^^  *asaembly-room  for  a  corn-exchange  should  be  altogether 

•J  discretionary  with  the  said  local  board,  that,  until  used  as  a  corn- 
exchange,  the  said  company  might  use  the  said  room  as  they  mi;];ht  see 
fit ;  and  that  the  company  should  make  certain  fittings  and  alterations  for 
the  purpose  of  a  market  at  their  own  expense,  and  according  to  the  plan 
of  the  surveyor  of  the  local  board,  to  be  approved  of  by  two  justices  of 
the  peace  of  the  said  borough:  And  it  was  thereby  further  agreed  and 
declared  that  the  weighing-machine  already  in  the  said  High  Street 
should  be  used  for  the  weighing  of  carts  and  carriages,  and  the  said 
board  of  directors  should  find  and  procure  all  additional  implements 
whatsoever  (except  a  cjirt- weighing  apparatus)  which  might  be  required 
for  the  management  of  the  markets,  and  should  keep  such  additional 
implements  and  the  demised  premises  in  sufficient  repair,  and  defray 
all  expenses  attending  the  management  thereof;  and,  if  the  said 
directors  should  fail  so  to  do,  it  should  be  lawful  for  the  said  local 
board  to  find  and  provide  such  implements  and  to  keep  the  same  and 
the  said  demised  premises  in  such  sufficient  repair,  and  with  or  out 
of  the  stallages,  rents,  and  tolls  to  be  levied  and  received  by  them  in 
respect  of  the  said  premises,  to  pay  all  the  expenses  of  such  imple- 
ments and  repairs  and  all  necessary  expenses  attending  the  manage- 
ment of  the  said  premises:  And  the  local  board  in  and  by  the  said 
lease  covenanted  with  the  company  that  they  would,  so  far  as  they 
lawfully  could,  before  fixing  the  amount  of  stallage  rents  and  tolls 
leviable  by  the  said  local  board,  consult  and  advise  with  the  said  com- 
pany, and,  so  far  as  the  law  permitted,  would  allow  the  said  company 
or  airectors  thereof  to  join  with  them  in  settling  the  rates  and  amounts 
thereof  respectively,  and  would  cause  the  same  to  be  approved  of  by 
one  of  Her  Majesty's  principal  secretaries  of  state,  and  that  the 
♦621   *^^^^  ^^^^^  board  would,  so  far  as  they  legally  could,  use  their 

-•  best  endeavours  to  prevent  any  person  or  persons  otlier  than  a 
licensed  hawker  selling  or  exposing  for  sale  any  articles  in  respect  of 
which  tolls  were  authorized  to  be  taken  in  any  of  the  said  markets, 
in  any  place  other  than  in  the  said  markets,  or  in  his  or  their  own 
dwelling-place  or  shop :  But  it  was  provided  and  declared  that  they 
should  not  be  obliged  to  take  or  institute  any  proceedings  against 
any  person  or  persons  whomsoever,  unless  specially  requested  by 
the  board  of  directors  of  the  company  to  do  so :  And  the  company 
thereby  covenanted  with  the  local  board  that  they  would  save 
harmless  and  keep  indemnified  the  local  board  from  and  against 
all  actions,  suits,  proceedings,  claims,  demands,  costs,  charges,  losses, 
damages,  and  expenses  which  might  be  commenced  or  prosecuted 
against  them,  or  which  they  might  sustain,  be  at,  or  be  put  unto  by 
reason  or  on  account  of  the  local  board  holding  markets  in  the  said 
buildings  and  premises  as  aforesaid,  or  preventing  or  endeavouring  to 
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prevent  (at  the  special  request  of  the  board  of  directors  as  thereinbe- 
I  fore  mentioned)  any  person  or  persons  selling  or  exposing  for  sale 
I  articles  out  of  the  aforesaid  markets,  or  by  reason  or  on  account  of 
I  any  compensation  or  damages  or  which  might  be  payable  in  respect 
i  of  the  matters  connected  with  the  said  markets  or  the  holding 
thereof,  or  any  claim  for  such  compensation,  or  by  reason  or  on 
account  of  any  act,  matter,  or  thing  whatsoever  which  they  the 
local  board  should  do  under  or  by  virtue  of  the  said  lease  or  the 
powers  of  the  Local  Government  Act,  1858,  or  for  the  purpose  of 
carrying  into  effect  any  of  the  powers  or  provisions  of  the  said  lease 
or  the  said  act,  or  any  matter  or  thing  connected  therewith  :  And  it 
was  thereby  further  agreed  and  declared,  that,  in  case  the  said  local 
board  should  at  any  time  after  the  expiration  of  seven  'years  p^^o 
from  the  date  thereof,  and  during  the  continuance  of  the  said  ^ 
demise,  be  desirous  of  purchasing  the  whole  of  the  said  buildings  and 
markets  for  the  time  being  belonging  to  the  said  company,  they  should 
be  at  liberty  to  do  so  at  a  price  to  be  fixed  by  arbitration  ;  and  that 
DO  act  or  omission  by  or  on  the  part  of  the  said  J.  H.  Cooper  as  a 
director  of  the  said  company,  should  prejudice  or  in  any  wise  affect 
his  right  or  remedies  as  a  mortgagee.  The  said  lease  was  executed 
by  Cooper  as  a  deputy-chairman  of  the  said  board  of  directors,  and 
by  J.  L.  Whatmore,  mayor  of  the  said  borough,  as  chairman  of  the 
local  board  of  health,  under  their  respective  official  seals. 

16.  The  legal  estate  in  the  new  market-buildings  had  been, 
previously  to  the  execution  of  the  said  lease,  vested  in  the  said  J.  H. 
Cooper,  to  whom  the  company  had  conveyed  them  by  way  of  mortgage 
to  secure  a  sum  of  2500?.  and  interest;  and  there  is  now  due  to  him 
upwards  of  2800?.  on  such  security ;  and  the  legal  estate  has  continued 
vested  in  him  from  the  time  of  the  mortgage. 

17.  The  local  board  having  possession  of  the  new  buildings  under 
the  lease,  the  same  were  inspected  by  two  justices;  and  on  the  12th 
of  January,  1861,  a  certificate  was  signed  by  them  verifying  that  such 
new  buildings  so  leased  as  aforesaid  were  completed  and  fit  for  public 
use  as  a  market-place  for  the  said  town  of  Bridgnorth. 

18.  The  defendants  prepared  and  issued  a  table  of  tolls  to  be  taken 
in  the  new  market;  and  the  same  was,  on  the  4th  of  January,  1861, 
approved  by  one  of  Her  Majesty's  principal  secretaries  of  state. 

19.  The  defendants,  pursuant  to  the  acts  in  that  behalf,  had 
previously  published  in  the  Bridgnorth  Jourual  a  notice  that  the  local 
board  of  health  intended  to  apply  after  the  end  of  one  month  to  Her 
•Majesty's  principal  secretary  of  state  for  the  allowance  of  certain  ri^^A 
by-laws  for  regulating  the  use  of  the  market-place,  which  might   *■ 

be  inspected  at  all  reasonable  times  without  fee  or  reward,  and  a  copy 
thereof  furnished  to  any  person  applying  for  the  same  upon  the 
terms  stated  in  the  said  act,  and  also  a  copy  of  the  proposed  table 
of  tolls.  • 

20.  The  plaintiff's  attorney  had  previously,  on  behalf  of  certain 
persons  whom  he  did  not  name,  but  who,  he  stated,  were  entitled  to 
stalls  in  the  market,  given  notice  to  the  clerk  of  the  board  of  his 
intention  to  oppose  any  such  application,  and  that  he  should  apply  to 
the  Court  of  Chancery  for  an  injunction  to  restrain  the  removal  of  the 
market.    Immediately  after  the  publication  of  the  notice  in  the  local 
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{)aper,  T.  "Whitefoot,  J.  M.  Glasse,  and  C.  J.  Lewis  delivered  to  the 
ocal  board  a  written  notice  to  the  effect  that,  feeling  themselves 
to  be  parties  aggrieved  by,  and  being  desirous  of  objecting  to, 
these  by-laws,  they  intended  to  oppose  their  allowance  by  Her 
Majesty's  principal  secretary  of  state,  and  to  request  permission  to 
attend  before  him,  by  themselves,  their  counsel,  attorney,  or  agent,  and 
that  the  nature  and  grounds  of  their  objections  to  such  by-laws  were, 
amongst  others^ — that  the  said  by-Jaws,  and  particularly  the  first  of 
them,  appointing  a  new  and  different  situation  for  the  market  to  be 
held  from  the  situation  in  which  it  had  been  held  from  timer  immemo- 
rial, thereby  attempting  to  remove  the  said  market  into  another  street, 
in  a  different  parish, — without  having  first  obtained  their  consent  and 
that  of  others  having  prescriptive  rights  of  stallage  in  the  street  where 
the  market  had  always  been  held,  as  well  as  the  rights,  powers,  and 
privileges  which  they  had  hitherto  enjpyed  within  the  district, — Were 
repugnant  to  the  laws  of  England  and  the  provisions  of  the  Local 
*651  Government  Act,  1858,  and  the  ^Markets  and  Fairs  Clauses  Act, 
^  1847,  and  that  the  said  local  board  had  exceeded  their  juris- 
diction in  making  such  by-laws,  as  well  for  the  above-stated  reasons 
as  for  other  reasons  appearing  on  the  face  thereof. 

21.  The  said  T.  Whitefoot,  J.  M.  Glasse,  and  C.  J.  Lewis  did  then 
and  still  do  occupy  houses  on  the  same  side  of  the  High  Street  as  the 
house  of  the  plaintiff;  and  all  claimed  rights  in  respect  of  their 
respective  houses  similar  to  those  claimed  by  the  plaintiff  in  respect 
of  his  house ;  and  they  afterwards  were  co-plaintiffs  with  him  in  the 
bill  in  Chancery  after  mentioned. 

22.  The  board  being  advised,  however,  by  their  counsel,  that  it  was 
unnecessary  to  lay  the  by-laws  before  the  secretary  of  state,  no  appli- 
cation was  made  in  pursuance  of  the  notice  for  his  sanction  of  the  by- 
laws ;  and  the  proposed  scale  of  tolls  was  alone  laid  before  and  sanc- 
tioned by  him  on  the  4th  of  January,  1861 :  and  the  market  was  aftrer- 
wards,  as  hereinafter  mentioned,  opened  in  the  new  buildings  by  the 
defendants,  without  the  sanction  of  the  secretary  of  state  being  obtained 
for  the  by-laws. 

23.  On  the  15th  of  January,  1861,  a  bill  in  Chancery  was  filed  by 
the  plaintiff  in  this  action,  together  with  nine  other  occupiers  of  houses 
in  the  said  High  Street,  against  the  defendants  in  this  action,  praying 
that  the  defendants,  acting  by  their  council,  and  their  servants  and 
agents,  might  be  restrained  by  the  order  and  injunction  of  that  court 
from  establishing  or  holding  a  market  in  the  said  new  market-build- 
ings, and  from  using  the  said  buildings  for  the  purposes  of  a  market, 
and  from  taking  any  tolls  in  respect  of  market-stalls  therein,  and  from 
otherwise  interfering  with  the  rights,  powers,  or  privileges  of  the  plain- 
^/./.-i   tiffs  in  that  *suit  as  occupiers  of  the  houses  occupied  by  them  in 

^^J   High  Street  aforesaid. 

24.  On  the  81st  of  January,  1861,  a  motion  was  made  before  Wood, 
V.  C. ;  but  his  honour  did  not  grant  the  injunction,  because  he  con- 
siderea  there  were  disputed  questions  of  law  and  fact  which  should  be 
tried  at  law :  and  he  ordered  the  motion  to  stand  over  for  the  plaintifib 
to  bring  such  action  as  they  might  be  advised. 

25.  On  the  8th  of  February,  1861,  the  corporation  of  Bridgnorth, 
by  the  town-council,  adopted  the  following  resolution, — "  Whereas,  by 
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the  records  of  the  town,  it  appears  that  the  corporation  originally,  by 
the  title  of  The  Mayor,  Aldermen,  and  Burgesses,  have  exercised  their 
privileges  as  lords  of  the  manor  within  the  town  and  liberties  of 
Bridgnorth,  and  as  owners  of  the  soil  of  the  public  streets,  frontages, 
and  waste  grounds  and  public  buildings  throughout  the  borough  town 
of  Bridgnorth,  and  by  the  award  of  the  commissioners  for  the  enclo- 
sure of  the  common  of  Morfe  adjoining  the  town,  dated  in  the  year 
1808,  they  were  recognised  as  lords  of  the  manor  and  the  said  borough, 
and  that  from  time  immemorial  they  have  exercised  control  over  the 
market  and  fairs  of  the  said  borough :  And  whereas  buildings  have 
been  erected  at  the  south  end  of  High  Street,  about  the  centre  of  which 
street  the  prescriptive  markets  have  from  time  immemorial  been  and 
are  now  held  on  Saturday,  weekly,  under  the  control  and  regulation 
of  the  corporation :  And  whereas  such  buildings  have  been  erected  by 
private  individuals,  and  have  been  appropriated  and  adopted  for  a 
covered  market  and  other  public  purposes  at  an  estimated  cost  of 
upwards  of  8000^.,  and  have  been  leased  to  the  local  board  of  health 
under  certain  stipulations  which  will  ultimately  tend  to  the  general 
advantage  of  the  town  and  its  inhabitants,  by  rendering  *unne-    r^n» 
cessary  the  taking  up  loans  on  mortgage  of  the  district-rates  for    '- 
such  purpose ;  to  which  covered  market  the  council,  acting  for  the 
corporation,  have  been  invited  to  remove  the  present  market  from  the 
streets :  Considering,  therefore,  the  present  heavy  debt  on  the  town, 
and  the  great  convenience  it  would  afford  to  the  inhabitants  and  others 
frequenting  the  market,  and  the  absence  of  any  risk  to  the  public 
funds  of  the  town, — the  council,  acting  for  the  corporation,  deem  it 
expedient  that  the  market  already  established  in  High  Street,  on  the 
ground-floor  of  the  town-hall  there,  should  be  removed  from  High 
Street  and  the  east  end  of  Listley  Street :  The  mayor,  aldermen,  and 
burgesses,  acting  b^  the  council,  Kesolved,  that,  in  the  exercise  of  all 
rights  the  corporation,  as  lords  of  the  manor,  owners  of  the  soil  in  the 
public  streets,  and  lords  of  the  market  in  the  borough  of  Bridgnorth 
by  prescription,  the  prescription  markets  hitherto  held  on  Saturdays 
at  the  town-hall  and  in  High  Street  in  Bridgnorth  aforesaid,  shall  on 
Saturday  the  28d  of  February  instant  be  removed  from  thence  to  the 
covered  market-place  at  the  south  end  of  High  Street  and  east  end  of 
Listley  Street :  Also  that  the  said  market,  when  removed,  shall  be 
henceforth  held  at  the  said  covered  market-place  on  Saturdays,  and  so 
continued  from  time  to  time:  Also  that  the  public  notice  of  the  same 
BOW  produced  to  the  council,  and  read  over,  is  approved  on  behalf  of 
the  corporation,  and  it  is  agreed  shall  be  published  twice  in  the  Bridg- 
north Journal,  viz.,  on  the  9th  and  16th  of  the  present  month  of 
February,  and  circulated  largely  by  hand-bills  in  the  town,  and  that 
the  same  be  proclaimed  by  the  town-crier  on  Saturdav  the  9th  and 
16th  of  February  instant :  Also  that  notice  be  given  to  the  other  occu- 
piers of  stalls  on  market-davs  for  the  sale  of  merchandise  on  the 
ground-floor  of  the  town-hall,  that  the  *corporation  withdraw   r^egg 
their  consent  as  owners  of  the  same,  and  from  and  after  the  16th   ^ 
of  February  instant  the  occupation  of  such  ground-floor  of  the  town- 
hall  on  market-days  for  the  purpose  of  sale  of  merchandise  therein 
shall  cease :  Also  that  notice  be  given  to  the  other  occupiers  of  Btalla 
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on  market-days  on  the  site  of  old  buildings  in  High  Street,  for  which 
they  pay  acknowledgments  to  the  borough  treasurer." 

26.  The  local  board  of  health  afterwards,  on  the  8th  of  February, 
1861,  came  to  the  following  resolution, — "That,  in  pursuance  of  the 
provisions  and  powers  vested  in  the  local  board  of  health  by  the  Local 
Government  Act,  1858,  and  the  clauses  of  the  acts  incorporated  therein, 
the  covered  market-place  provided  for  the  town  by  the  local  board  of 
health,  situate  at  the  south  end  of  High  Street  and  east  end  of  Listley 
Street  be  appropriated  for  holding  the  markets  on  Saturdays,  subject 
to  such  regulations  as  are  prescribed  by  the  said  Local  Government 
Act  and  acts  therein  incorporated ;  nevertheless  so  as  not  to  interfere 
with  any  rights  or  privileges  within  the  said  borough,  which  under 
the  60th  section  of  the  Local  Government  Act,  1858,  ought  not  to  be 
interfered  with  :  Also  that  the  local  board  of  health  do  fully  concur  in 
and  approve  of  the  proposed  form  of  public  notice  of  removal  of  the 
market  and  the  adoption  of  the  covered  market-place  provided  for  that 
purpose,  read  over  at  this  meeting,  and  agreed  that  the  same  be  pub- 
lished twice  in  the  borough  journal  and  by  hand-bills  distributed  at 
the  discretion  of  the  mayor,  and  that  all  other  matters  and  things  be 
done  which  are  authorized  by  the  Local  Government  Act,  1858,  for 
the  effectual  regulation  of  the  said  market  when  removed  as  aforesaid." 

27.  Pursuant  to  these  resolutions,  on  the  8th  of  February,  1861,  the 
town  council  and  local  board  issued  the  following  notice : — 

,^Q^  *"  Removal  of  the  market.     Borough  of  Bridgnorth. 

J  "  Notice  is  hereby  given,  that  the  mayor,  aldermen,  and  burgesses 
of  the  borough  of  Bridgnorth,  acting  by  the  council  of  the  said  borough 
in  pursuance  of  all  powers  vested  in  them  as  owners  of  the  markets 
of  Bridgnorth,  and  lords  of  the  manor,  and  as  local  board  of  health 
under  the  Local  Government  Act,  1858,  and  the  acts  incorporated 
therewith,  and  of  all  other  powers  (if  any)  vested  in  them,  have,  for  the 
purpose  of  holding  the  market  established  in  the  town  and  borough 
of  Bridgnorth,  and  heretofore  holden  under  the  town-hall  and  in  the 
High  Street  of  the  said  town,  provided  a  covered  market-place  situate  at 
the  south  end  of  High  Street  and  at  the  east  end  of  Listley  Street,  in 
the  said  town  and  borough,  and  duly  certified  by  two  justices  of  the 
peace  for  the  said  town  and  borough  as  complete  and  fit  for  the  use  of 
the  persons  resorting  thereto,  and  will  on  Saturday,  the  23d  instant, 
remove  the  market  so  established  and  holden  as  aforesaid  to  such 
covered  market-place,  and  such  market  will  be  then  opened,  held,  and 
established  for  the  public  use,  and  continued  on  that  and  every 
succeeding  Saturday  at  such  new  market-place,  but  so  as  not  to 
interfere  with  any  rights,  powers,  or  privileges  within  the  said  borough, 
which,  under  the  50th  section  of  the  Local  Government  Act,  1858, 
ought  not  to  be  interfered  with ;  and  that,  after  such  opening  of  the 
said  covered  market-place  for  such  use  as  aforesaid,  every  person  other 
than  a  licensed  hawker,  or  any  person  entitled  to  any  such  rights, 
powers,  or  privileges  as  aforesaid,  who  shall  sell  or  expose  for  sale  in 
any  place  within  the  said  town  and  borough  except  in  his  or  her  own 
dwelling-house  or  shop,  any  article  in  respect  of  which  tolls  are  from 
time  to  time  authorized  to  be  taken  in  the  said  new  market-place,  will 
*7m  ^®  liable  for  every  offence  to  a  penalty  not  exceeding  *405. :  And 

-I  furthef  take  notice,  that,  although  it  is  not  at  present  intended 
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to  prevent  those  occupiers  of  houses  in  the  High  Street  of  the  said 
town  and  borough  who  have  of  late  years  been  in  the  habit  of  erect- 
ing on  market-days  standings  opposite  their  respective  houses  from 
erecting  the  same  for  the  display  and  sale  of  their  own  merchandise, 
other  persons  cannot  be  allowed  to  display  or  sell  their  merchandise 
in  such  standings.  JoHN  Smith,  Town-clerk  and 

clerk  to  the  local  board  of  health  " 

28.  After  the  said  notice,  the  local  board  opened  the  new  market- 
buildings  on  the  23d  of  February,  1861,  and  have  continued  to  keep 
them  open  on  market-days,  and  have  kept  a  market-clerk  in  attend- 
ance, and  have  received  through  him  tolls  and  rents  from  persons  using 
the  market,  and  have  applied  the  same  according  to  the  terms  of  the 
lease. 

29.  The  defendants,  except  as  hereinbefore  appears,  in  no  way  in- 
terrupted or  interfered  with  the  plaintiffs  stalls  or  standings  in  the 
High  Street;  and  the  persons  to  whom  he  let  them  continued  to  erect 
and  occupy  them  without  any  hindrance  or  obstruction  whatever,  on 
market-days,  down  to  the  time  of  the  commencement  of  the  present 
action  as  theretofore  they  had  done :  but  the  effect  of  opening  the  new 
market  was,  to  withdraw  from  the  old  market  many  of  the  public 
who  would  otherwise  have  attended  it. 

30.  ]Seither  the  company  nor  the  local  board  have /purchased  or 
taken  on  lease,  or  offered  to  purchase  or  take  on  lease,  the  supposed 
right  of  the  plaintiff';  nor  have  they  or  either  of  them  obtained  nor 
has  the  plaintiff  given  his  consent  to  the  establishing  of  the  aforesaid 
new  market. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiff 
had,  under  the  circumstances  *above  stated,  a  right  to  maintain   ^^^^ 
this  action  against  the  defendants  in  respect  of  any  one  or  more   •■  ' 
and  which  of  the  counts  in  the  declaration,  subject  to  amendment  as 
aforesaid. 

If  in  the  opinion  of  the  court  the  plaintiff  was  entitled  to  succeed  in 
the  action  upon  any  one  or  more  of  the  counts,  judgment  was  to  be 
entered  for  the  plaintiff  upon  such  count  or  counts  for  5Z.  55.  damages, 
together  with  costs,  and  for  the  defendants  upon  the  residue  of  such 
counts,  with  their  costs  in  respect  thereof:  but,  if  in  the  opinion  of 
the  court  the  defendants  were  entitled  to  succeed,  judgment  was  to  be 
entered  for  the  defendants,  with  costs. 

Huddlestony  Q.  0.  (with  whom  was  Gray)  for  the  plaintiff. — The 
corporation  were  not  justified  in  removing  the  market  and  thus 
depriving  the  plaintiff  of  the  privilege  he  was  entitled  to  enjoy  :  the 
franchise  will  be  forfeited  by  disuse  or  by  holding  it  otherwise  than 
in  the  accustomed  place :  Dixon  v.  Robinson,  8  Mod.  107.  The  mar- 
ket must  be  held  within  the  precincts  named  in  the  grant :  Curwen  v, 
Salkeld,  3  East  538.  In  The  King  v.  Starkey,  7  Ad.  &  E.  95  (B.  0. 
L.  R.  vol.  34),  2  N.  &  P.  169,  B.,  being  entitled  to  a  market  in  the 
borough  of  Keighley,  which  was  held  in  the  public  street  on  B.'s  soil, 
removed  it  to  another  site  in  Keighley,  which  site  he  had  demised, 
without  demising  the  franchise,  for  a  term  of  years.  Is  was  held  by 
the  whole  Court  of  King^s  Bench  that  the  removal  was  bad,  unless 
the  public  had  the  same  privilege  in  the  new  market  as  in  the  old ; 
and  therefore,  it  appearing  that  no  toll  bad  ever  been  taken  in  the 
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old  market,  but  that  the  lease,  after  a  covenant  by  the  lessees  to  allow 
the  soil  to  be  used  solely  for  the  market,  empowered  them  to  impose 
rents  at  their  discretion  for  the  liberty  of  selling  in  the  market, — the 
*721   ^^"^^  ^®^^  *^^^  *^®  *removal  was  bad,  and  that  the  site  of  the 

^  old  market  on  the  King's  highway  might  be  used  on  market- 
days  as  it  was  before  the  removal.  [Erle,  0.  J. — That  case  decides 
no  more  than  that  no  nuisance  was  created  by  continuing  to  resort  to 
the  old  market.]  The  reason  assigned  is  that  the  removal  was  illegal. 
If  the  charter  under  which  this  market  in  High  Street  was  originally 
established  had  been  forthcoming,  it  would  have  been  competent  to 
the  owners  of  the  market  (in  the  absence  of  any  grant  of  a  special 
franchise  to  the  occupiers  of  the  adjoining  houses)  to  remove  it  to  any 
convenient  place  within  the  limits  defined  by  the  grant:  but,  the 
charter  not  being  forthcoming,  and  there  being  evidence  that  the 
market  has  never  within  living  memory  been  held  elsewhere  than  in 
the  High  Street,  it  will  be  presumed  that  the  grant  is  for  that  place 
only.  The  place  to  which  the  market  is  removed  is  not  the  soil  of 
the  corporation :  the  legal  estate  is  in  Cooper.  And  the  rights  given 
to  the  public  in  the  new  market  are  more  restricted  than  those  which 
they  enjoyed  io  the  old  one  ;  for,  tolls  are  imposed  there  upon  persons 
and  things  which  in  the  old  market  were  toH-free.  That  the  plaintift' 
would  have  a  right  of  action  for  obstructing  the  access  of  customers 
to  his  stall,  is  clear  from  Rose  v.  Groves,  6  M.  &  G.  613  (E.  C.  L.  R. 
vol.  44),  6  Scott  N.  R.  646.  [Williams,  J.— This  is  more  like  the 
case  of  a  man  claiming  a  pew  in  a  church  as  appurtenant  to  his  house. 
WiLLBS,  J. — Or  like  the  grantor  of  a  several  fishery  letting  off  all 
the  water.  Erlk,  C.  J.,  referred  to  the  opinions  of  the  judges  on  the 
Islington  Market  Bill,  12  M.  &  W.  20,(6)  and  also  to  the  Local 
Government  Act,  21  &  22  Vict.  c.  98,  a.  50,  which  empowers  the  local 
board  to  provide  market-places,  and  construct  market-houses  and 
other  conveniences  for  the  purpose  of  holding  markets.]  But  the 
section  goes  on  to  provide  that  "  no  market  shall  be  established  in 
*731   *P^^suance  of  this  section  so  as  to  interfere  with  any  rights, 

-'  powers,  or  privileges,  enjoyed  within  the  district  by  any  person, 
&c.,  without  his  or  their  consent."  Here  is  a  right  m  the  plaintiff 
which  the  new  market  does  materially  interfere  with.  [Williams, 
J.,  referred  to  The  King  v.  Cotterill,  1  B.  &  Aid.  67.  There  King 
Charles  the  Second,  by  charter,  granted  to  the  corporation  of  Walsall 
two  fairs  to  be  holden  annually  within  the  borough  and  foreign,  and 
confirmed  to  them  all  markets  which  they  then  held,  with  a  reserva- 
tion of  the  rights  of  the  lord  of  the  manor :  it  appeared  that  a  market 
had  been  holden  immemorially  in  the  High  Street  of  Walsall  until  a 
very  late  period,  when  the  corporation,  findine  it  inconvenient, 
removed  it  out  of  the  High  Street  to  another  and  more  convenient 
place  within  the  borough:  the  corporation  had  exercised  acts  of 
ownership  in  pulling  down  an  old  market-house  and  erecting  a  new 
one :  the  clerk  of  the  markets,  however,  had  been  appointed  by  the 
lord  of  the  manor,  but  he  did  not  receive  any  toll  from  the  persons 
frequenting  it.  The  defendant  having  been  indicted  for  a  naisance  in 
erecting  stalls  in  the  High  Street  after  the  removal  of  the  market,  the 
judge,  upon  the  trial,  left  it  to  the  jury  to  say  whether  the  corpora- 
tion were  owners  of  this  market,  adding,  that,  if  they  were,  the  right 
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of  removal  (to  a  convenient  place  within  the  borough)  was  incident 
to  the  grant.  The  jury  having  found  in  the  affirmative,  the  court 
refused  to  grant  a  new  trial.]  All  claims  which  are  founded  on 
custom  must  be  reasonable :  Tyson  v.  Smith,  9  Ad.  &  E.  406  (E.  C.  L. 
R.  vol.  36),  1  N.  &  P.  784 :  there  is  nothing  unreasonable  in  that 
which  the  plaintiff  here  claims  as  appurtenant  to  his  house. 

Phipson  (with  whom  was  Dowdeswell),  contri. — PrimS  facie  it  is 
competent  to  the  owner  of  a  market  *to  remove  it  to  a  more  con-  p,^^ 
venient  spot  witfiin  the  limits  of  the  grant  or  presumed  grant.  ^ 
This  is  clear  from  The  King  v.  Cotterill,  1  B.  &  Aid.  67.  And  in  Do 
Ratzen  v.  Lloyd,  5  Ad.  &  E.  456  (E.  C.  L.  R.  vol.  31),  6  N.  &  M.  776. 
in  case  by  the  lord  of  a  manor  for  disturbance  of  a  market,  it  was 
held,  that,  if  the  lord  prove  a  market  immemorially  holden  in  certain 
places  within  the  manor,  it  is  not  a  necessary  legal  inference  (no  grant 
being  produced)  that  the  market  was  granted  to  be  holden  in  those 
places  only ;  but  that  a  jury  may  presume,  from  circumstances,  that 
the  market  was  granted  to  be  holden  at  any  convenient  place  wi,thin 
the  manor.  Assuming,  however,  that  there  was  no  valid  removal  of 
the  market  here,  what  franchise  had  the  plaintiff  the  infringement  of 
which  he  complains  of?  He  could  only  have  it  by  virtue  of  some 
grant :  The  Mayor  of  Northampton  v.  Ward,  1  .Wils.  107 ;  Lockwood 
V,  Wood,  6  Q.  B.  31  (E.  0.  L.  R.  vol.  51).  [Williams,  J.— If  the 
owner  of  a  market  in  the  streets  of  a  town  covenanted  with  the  owners 
of  the  houses  adjoining  that  they  might  have  stalls  there  on  market- 
days  for  the  sale  of  their  commodities,  and  then  removed  the  market 
to  another  place,  would  not  that  be  derogating  from  his  grant  ?  It 
would  be  something  like  the  case  of  a  man  granting  estovers,  and 
then  grubbing  up  the  wood.]  A  man  cannot  have  a  stall  in  a  market 
as  appurtenant  to  his  house, — at  all  events,  in  the  manner  claimed 
here.  In  Jones  v.  Richard,  6  Ad.  &  E.  530  (E.  0.  L.  R.  vol.  33), 
tenant  of  B.,  prescribed  to  have  for  himself  and  his  tenants,  &c.,  occu- 
piers of  the  farm  of  B.  the  sole  and  exclusive  right  of  pasture  and  feeding 
of  sheep  and  lambs  on  L,y  as  to  the  said  farm  of  B.  belonging  and  apper- 
taining: it  was  held  that  this  did  not  entitle  him  to  take  in  the  sheep 
and  lambs  of  other  persons  to  pasture  on  L.,  for  that  by  the  terms  of 
the  grant  some  interest  in  the  pasture  was  reserved  to  the  lord,  and 
the  above  practice  was  prejudicial  to  such  *interest.  To  be  r^,^- 
good,  a  grant  must  be  certain  as  well  as  reasonable :  Comyns's  ^ 
Digest,  Orant  (E.  14) ;  Bacon's  Abridgment,  Grants  (H.) ;  Clayton  v. 
Corby,  5  Q.  B.  415  (E.  C.  L.  R.  vol.  48),  2  Gale  &  D.  174.  No  trace 
is  to  be  found  in  any  of  the  books  of  an  action  ever  having  been' 
brought  for  the  invasion  of  such  a  right  as  this :  it  cannot  be  claimed 
as  incident  to  land. 

Huddleston,  in  reply. — In  Rolle's  Abridgmetit,  Nusans  (G),  pi.  2,  it 
is  said :  "  Si  home  levie  un  market  ou  un  faire  d'estre  tonus  mesme  le 
jour  que  mon  faire  ou  market  est  tenus,  en  un  vill  que  &<^t  prochein  a 
men  faire  ou  market,  per  que  mon  faire  ou  market  est  empaier,  ceo 
est  un  nusans  al  mon  market  ou  faire,  car  le  grant  del  Roy  de  tiel 
&ires  ou  markets  est  touts  foits  ove  un  clause  que  ceo  ne  serra  al 
nusans  d'auter  faire  ou  market/'-— citing  the  Year  Books  22  H.  6,  fo. 
14  b,  11  H.  4,  fo.  47  b,  41  E.  8,  fo.  24  b.  And  see  Yard  v.  Ford. 
2  Wms.  Saund.  172,  and  the  authorities  cited  in  the  notes  thereto.    A 
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Btall  in  a  market  held  as  this  market  was,  may  well  be  claimed  as 
appurtenant  to  a  house,  as  may  a  pew  in  a  church :  Stocks  v.  Booth,  1 
T.  R.  428;  Co.  Litt.  121  b.  In  Stephen's  Commentaries,  4th  edit. 
664,  treating  of  fairs  and  markets,  it  is  said,  that,  "when  any  of  the 
privileges  in  question  can  be  shown  to  exist,  the  party  entitled  to  it 
has  a  right  of  action,  not  only  against  those  who  refuse  or  evade  pay- 
ment of  toll  where  it  is  due,  but  against  those  also  who  disturb  his 
franchise  by  setting  up  a  new  fair,  market,  or  ferry  so  near  to  his  as 
to  diminish  his  custom," — citing  Rollers  Abridgment,  Nusans  (G.),  pi. 
2,  CornynsV  Digest,  Action  upon  the  Case  for  a  Nuisance  (A.)  8,  Blissett 
v.  Hart,  Willes  503,  De  Rutzen  v.  Lloyd,  5  Ad.  &  E.  456  (E.  0.  L.  R. 
vol.  31),  6  N.  &  M.  776,  Bridgland  v.  Shapter,  5  M.  &  W.  375.  Pirn  v. 
Curell,  6  M.  &  W.  234.  Cur.  adv.  vulL 

•7n  *  Williams,  J.,  delivered  the  judgment  of  the  court: — We 
-•  are  of  opinion  that  our  judgment  ought  to  be  for  the  plaintift*. 
He  claims  a  right  of  placing  a  stall  for  the  sale  of  goods  by  himself 
.or  his  licensees,  on  market-days,  in  front  of  his  shop  in  a  market  held 
tin  the  High  Street  of  the  borough  of  Bridgnorth,  as  appurtenant  to 
•hi«  house  situate  in  that  street :  and  his  complaint  is,  that  he  has  been 
.disturbed  in  the  enjoyment  of  this  right  by  the  defendants  holding  on 
market-days  another  market  near  the  market  in  which  the  right  is  so 
claimed  by  the  plaintiff. 

The  facts  are,  that,  from  time  immemorial  till  lately,  a  weekly  mar- 
ket has  been  held  in  the  High  Street  of  Bridgnorth.  The  market 
belongs  to  the  corporation  of  Bridgnorth,  who  are  also  lords  of  the 
manor  in  which  the  borough  is  situate.  The  plaintiff  is  the  owner 
and  occupier  of  a  house  in  the  High  Street;  and  he  and  the  previous 
owners  and  occupiers  of  this  house,  as  well  as  several  other  occupiers 
of  houses  in  the  High  Street,  have  from  time  immemorial  erected  on 
market-days  stalls  opposite  their  respective  houses,  and  have  exposed 
thereon  goods  for  sale  in  the  market,  or  let  the  stalls  for  hire  to  other 
»per8ons  who  have  done  so:  and  no  payment  has  ever  been  made  or 
claimed  by  the  corporation  for  stallage  or  for  tolls  of  things  sold  at 
such  stalls,  though  they  took  tolls  of  similar  produce  exposed  in  the 
•market  elsewhere. 

The  defendants  have  moved  the  market  to  another  place  within  the 
•town,  at  some  small  distance  from  the  High  Street,  which  would  be 
necessarily  injurious  to  the  old  market  if  it  was  continued,  and  to  the 
right  claimed  by  the  plaintiff  therein. 

But  the  demand  for  compensation  in  respect  of  this  injury  is  re- 
sisted,— first,  on  the  ground  that  the  moving  of  the  market  is  justifi- 
able under  the  Public  Health  Act,  1848,  11  &  12  Vict.  c.  63,  and  the 
,y^.  Local  ♦Government  Act,  1858,  21  &  22  Vict.  c.  98, — secondly, 
-'  that  there  is  no  legal  foundation  for  any  right  of  plaintiff  which 
is  interfered  with  by  the  removal  of  the  market  from  the  High  Street 
to  its  new  site,  and  no  cause  of  action  in  respect  of  such  removal. 

It  appears  t<^  us,  that,  inasmuch  as  the  power  as  to  providing  mar- 
ket-places conferred  on  the  local  board  by  s.  50  of  the  Local  Govern- 
ment Act,  1858,  is  expressly  qualified  by  the  provision  that  no  mar- 
ket shall  be  established  so  as  to  interfere  with  any  rights  enjoyed  by 
any  person  without  his  consent,  the  two  questions  raised  on  the  part 
>)f  the  defendants  may  be  narrowed  to  the  single  one,  whether  tbe 
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plaintiff  has  shown  that  the  removal  of  the  market  was  an  unlawful 
interference  with  any  right  then  enjoyed  by  him. 

No  authority  in  any  way  referring  to  such  a  right  was  cited  by 
counsel  on  the  argument  of  this  case ;  nor  has  the  court  been  able  to 
discover  any.  It  is  therefore  necessary  to  consider  on  principle 
whether  such  a  right  is  maintainable. 

On  the  part  of  the  plaintiff,  the  argument  rests  on  the  long-estab- 
lished rule,  as  mentioned  by  Lord  Hobart  in  Slade  r.  Drake,  Hob, 
295,  that  ''antiquity  of  time  fortifies  all  titles,  and  supposeth  the  best 
beginning  the  law  can  give  them."  And  it  is  urged  that  the  imme- 
morial enjoyment  in  the  present  case  may  well  have  had  a  legal 
origin,  on  the  supposition  either  that  at'  some  former  period  the  then 
owners  of  the  market  granted  to  the  respective  owners  of  the  houses 
abutting  on  the  High  Street  and  their  heirs,  as  a  right  annexed  to 
their  estate  in  the  houses,  that  the  occupiers  thereof  might  on  market- 
days  respectively  erect  stalls  in  the  Market  Street  opposite  their 
houses,  for  the  exposure  of  goods,  free  of  all  toll  and  stallage ;  or  that 
the  original  grant  of  the  franchise  from  the  Grown  to  the  corporation 
was  expressed  to  be  on  the  terms  or  •condition  that  the  owners  |-^,-g 
of  those  houses  should  enjoy  that  right.  ^ 

We  think  these  arguments  are  well  founded,  and  ought  to  prevail. 

This  right  was  probably  conferred  in  consideration  that  the  holding 
of  the  market  must  necessarily  diminish  on  market-days  the  trade 
and  custom  of  the  shops  kept  in  such  houses,  and  the  shopkeepers 
were  therefore  privileged  to  advance,  as  it  were,  their  shops  into  the 
market  itself,  by  having  stalls  in  the  street  commensurate  with  the 
fronts  of  their  houses.  And  in  this  point  of  view  the  enjoyment  of 
the  stalls  by  them  and  those  licensed  by  them  appears  to  us  sufficiently 
connected  with  the  enjoyment  of  the  houses  to  satisfy  the  unquestion- 
able rule  of  law, — which  was  acted  on  by  this  court  in  Ackroyd  v. 
Smith,  10  0.  B.  164  (E.  0.  L.  R.  vol.  70),  and  Bailey  v.  Stephens,  12 
C.  B.  N.  S.  91  (E.  C.  L.  R.  vol.  104),— that  no  right  can  be  annexed 
to  a  house  or  land  which  is  unconnected  with  the  enjoyment  or  occu- 
pation thereof. 

On  the  part  of  the  defendants,  besides  denying  that  any  such  right 
could  have  a  legal  existence^  it  was  urged,  that,  even  if  the  right  ex- 
isted in  respect  of  erecting  such  stalls  in  the  High  Street  as  long  as 
the  market  was  held  there,  yet  that  they,  as  owners  of  the  market, 
might  legallv  remove  it  to  any  new  place  within  the  manor,  and  that, 
in  respect  of  such  new  site,  the  right  was  annihilated.  The  cases  of 
Curwen  v.  Salkeld,  8  East  538,  The  King  v.  Cotterill,  1  B.  &  Aid.  67, 
and  De  Rutzen  v.  Lloyd,  5  Ad.  k  E.  456  (E.  L.  C.  R.  vol.  81),  6  N.  & 
M.  776,  certainly  justify  the  proposition,  that,  if  nothing  further 
appeared  in  the  case,  the  presumption  would  be  that  the  original  grant 
from  the  Crown  was  for  the  holding  of  the  market  at  any  convenient 
place  in  the  manor,  and  that,  accordingly,  the  owners  of  the  franchise 
in  the  present  case  might  change  the  site  of  it,  as  they  have  in  fact 
done. 

*Bnt  the  answer  to  this  argument  is,  that  if  the  riffht  of  the  r^t^g 
plaintiff  had  its  origin,  as  suggested,  in  a  grant  from  the  owners  ^ 
of  the  market,  their  successors  cannot  be  allowed  to  derogate  from 
that  grant  by  changing  the  site  of  the  markei-plaoe :  or,  if  the  right 
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had  its  origin,  as  further  supposed,  in  a  condition  contained  in  the 
grant  by  the  Crown  of  the  franchise,  the  terms  of  that  condition  would 
in  effect  amount  to  a  grant  of  a  market  to  be  held  in  the  Uigh  Street 
and  in  no  other  place,  and  consequently  the  removal  of  it  by  the  de- 
fendants to  the  new  site  would  be  illegal.  If  this  be  so,  then,  accord- 
ing to  the  case  of  The  King  v,  Starkey,  7  Ad.  &  E.  95  (E.  C.  L.  R. 
vol.  84),  2  N.  &  P.  169,  the  High  Street  continues  to  be,  in  point  of 
law,  the  site  of  the  market,  and  the  plaintiff  may  maintain  this  action 
for  setting  up  a  new  market  to  the  injury  of  his  right  in  the  ancient 
market. 

Our  judgment,  for  these  reasons,  must  be  for  the  plaintiff. 

Judgment  tor  the  plaintiff. 


BERKLEY  v.  SHAFTO.    June  23. 

By  deed  of  1857,  A.,  who  was  tenant  for  life  under  the  will  of  one  S.,  ooaveyed  (under  a 
power)  land  to  B.  in  fee,  with  a  reseryation  ont  of  the  grant  of  "  all  and  erery  the  aeam  or  eeama 
of  eoal  and  other  minerals  under  the  said  hereditaments  hereby  granted,  with  power  to  win, 
woriK,  and  carry  away  the  same  under  or  over  any  part  of  the  said  hereditaments  and  premises, 
— the  said  A.,  or  the  person  or  persons  for  the  time  being  entitled  thereto,  and  his  or  their 
assigns,  paying  to  the  said  B.,  his  heirs  and  assigns,  compensation  for  any  damage  which  he 
or  they  may  sustain  thereby,"  and  a  corenant  by  A.  that  he  had  not  done  or  permitted  any  aoi 
or  thing  whereby  the  premises  or  the  title  thereto  should  or  might  be  encumbered  or  prejudiciHlly 
affected.  And  B.  corenanted,  for  himself,  his  heirs  and  assigns,  **  that  the  said  hereditament* 
and  premises  hereby  conyeyed,  or  any  buildingt  now  or  hereafter  to  be  erected  thereon,  shall  not 
at  any  time  hereafter  be  used  for  the  manufacture,  sale,  or  storing  of  any  combustible  matter, 
or  for  the  purpose  of  any  offensire  trade  or  business,  the  side  walls  to  be  jiot  less  than  18  feet 
high,  and  to  be  in  uniformity  with  the  street,"  Ac. 

In  1844,  S.,  A.'s  testator,  had  demised  to  C.  and  D.  "  a  colliery  and  coal-mines  and  seams  of 
eoal,  as  well  opened  as  not  opened"  (including  and  comprising  all  seams  of  coal  under  the  land 
conveyed  by  the  deed  of  1857),  with  full  power  to  the  lessees,  their  executors,  administrators, 
and  assigns,  to  win,  workj  and  carry  away  the  said  seams  of  coal  for  a  term  of  years  not  yet 
expired. 

The  plaintiff  became  posseised  of  the  land  comprised  in  the  deed  of  1S57|  and  built  four  honsea 
thereon :  and,  whilst  he  was  so  possessed,  the  houses  were  injured  by  the  working  and  carrying 
away  by  the  assignees  under  the  lease  of  1844  of  the  seams  of  coal  thereunder.  He  thereupon 
brought  an  action  against  A.,  claiming  compensation  under  the  reservation  contained  in  the 
deed  of  1857. 

The  defendant  (A.)  pleaded  seventhly, — as  to  so  much  of  the  count  aa  related  to  the  damaga 
and  iqjury  done  to  the  part  of  the  said  piece  of  ground  on  which  the  said  houses  were  built, 
and  to  the  said  houses,  and  to  the  compensation  claimed  by  the  plaintiff  in  respect  thereof, — 
that  such  damages  and  ii^ury  were  occasioned  by  reason  of  the  said  housei  having  been  erected 
thereon : — 

Held,  that  the  compensation  clause  in  the  deed  of  1857  extended  to  houses  thereafter  built 
upon  the  land,  and  consequently  that  the  seventh  plea  was  no  answer  to  the  declaration. 

The  declaration  stated  that  a  deed  was  made  by  and  between  the 
defendant,  being  the  party  thereto  of  the  second  part^  and  the  other 
*801  P^^^^^^  therein  mentioned  *and  which  said  deed  was  signed  and 
^  sealed  by  the  defendant,  and  his  consent  therein  contained  and 
expressed  was  attested  by  two  credible  witnesses,  and  was  and  is  of 
the  tenor  and  in  the  words  and  figures  following,  that  is  to  say, — 
"  This  indenture,  made  the  ISth  of  February,  1857,  between  John 
Eden,  of,  &c.,  and  tha  B^y.  J.  D.  Shafto,  of,  &g^  of  the  first  part,  R 
D.  Sbafto^  of,  &Q.y  of  the.  second  part^  and  R.  Robinson,  oi  &c.,  of  the 
third  p^t:  Wb^ce^i;^  E«  D.  Shafto^  la(^  of  Wbitworth  Park,  by  his 
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will  dated  the  21st  of  October,  1842,  gave  and  devised  the  heredita- 
ments and  premises  hereinafter  conveyed  (inter  alia)  to  the  said  John 
Eden  (then  and  therein  called  John  Methold)  and  the  said  J.  D.  Shafto 
and  their  heirs,  to  the  uses  and  upon  the  trasts  thereinafter  declared, 
viz.  to  the  use  that  his  wife,  C.  D.  Shafto,  should  receive  thereout  a 
rent-charge  or  annuity  of  1300/. ;  and,  subject  thereto,  to  the  use  of 
the  said  John  Eden  and  J.  D.  Shafto,  their  executors,  administrators, 
and  assigns,  for  the  term  of  2000  years,  upon  the  trusts  thereinafter 
declared,  and  which  in  no  way  affect  these  presents;  and,  from  and 
immediately  after  the  determination  thereof,  to  the  use  of  the  said 
•R.  D.  Shafto,  party  hereto,  and  his  assigns,  for  his  natural  life,  r^r.^ 
without  impeachment  for  waste;  with  remainder  to  the  use  of  '- 
trustees  therein  described,  their  heirs  and  assigns,  during  the  life  of 
the  said  R.  D.  Shafto,  upon  trust  to  preserve  contingent  remainders ; 
with  remainder  to  the  use  of  the  first  and  every  other  the  sons  of  the 
said  R.  D.  Shafto  lawfully  to  be  begotten,  one  after  another,  as  they 
should  be  in  priority  of  birth,  and  the  heirs  of  their  bodies  respect- 
ively issuing,  with  divers  remainders  over:  And  the  said  testator  by 
his  said  will  declared  that  it  should  be  lawful  for  the  said  John  Eden 
(therein  called  John  Methold)  and  J.  D.  Shafto,  with  the  consent  and 
approbation  of  such  of  his  children  or  grandchildren,  or  other  the 
person  who  by  virtue  of  the  uses  and  limitations  therein  contained 
and  hereinbefore  partly  recited  should  be  entitled  to  the  first  estate 
of  freehold  or  inheritance  in  possession  of  and  in  the  manors,  heredi- 
taments, and  premises  hereinbefore  devised,  or  any  part  thereof  re- 
spectively,— such  child  or  children,  grandchild  or  grandchildren,  or 
other  person  as  aforesaid,  being  then  of  the  full  age  of  twenty-one 
years, — such  consent  or  approbation  to  be  signified  by  any  writing 
or  writings  under  the  hand  and  seal  of  the  person  or  persons  whose 
consent  was  thereby  made  requisite,  and  to  be  attested  by  two  or 
more  credible  witnesses^  absolutely  to  sell  and  dispose  of  all  or  any 
part  of  the  said  manors,  hereditaments,  and  premises  (other  than  and 
excepting  his  capital  messuage  at  Whitworth  aforesaid,  with  the  ap- 
purtenances thereunto  belonging,  and  the  lands  and  grounds  usually 
held  and  enjoyed  by  him  the  said  testator  along  with  the  same  capital 
messuage),  unto  any  person  or  persons  whomsoever,  either  together 
or  in  parcels,  for  such  price  or  prices  as  to  the  said  John  Eden  (there- 
in called  John  Methold)  and  J.  D.  Shafto  should  seem  *reason-  r^^^ 
able,  and  upon  payment  of  the  purchase-money  to  sign  and  give  '■ 
proper  receipts  for  the  same,  which  should  be  sufficient  discharges  to 
the  purchaser  or  purchasers  for  the  money  therein  expressed  to  have 
been  received,  and  such  purchaser  or  purchasers  shall  not  afterwards 
be  answerable  or  accountable  for  any  loss,  misapplication,  or  non-ap- 
plication thereof:  And  it  was  declared  that  the  premises  so  sold 
should  be  for  ever  freed  and  discharged  from  all  and  every  the  uses, 
estates,  trusts,  limitations,  powers,  and  provisoes  therein  declared : 
And  whereas  the  said  testator  died  on  or  about  the  19th  of  January, 
1848,  leaving  the  said  R,  D.  Shafto  (party  hereto),  his  eldest  son,  and 
tenant-for-life  of  the  manors,  hereditaments,  and  premises  devised  by 
the  said  recited  will,  and  who  has  long  since  attained  the  age  of  twen- 
ty-one years :  And  whereas  the  said  John  Eden  has  long  since  the 
death  of  the  said  testator,  by  Royal  license  and  autho  rity,  assumed 
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the  surname  of  Eden  in  lieu  of  the  surname  of  Methold :  And  where- 
as the  said  John  Eden  and  J.  D.  Shaflo  contracted  and  agreed  with 
the  said  E.  Bobinson  for  the  absolute  sale  to  him  of  the  piece  or  par- 
cel of  ground  hereinafter  more  particularly  described  and  intended 
to  be  hereby  conveyed,  and  the  fee-simple  thereof  in  possession,  for 
the  price  or  sum  of  225Z.,  which  said  piece  or  parcel  of  ground  forms 
portion  of  the  lands  and  hereditaments  devised  by  the  said  recited 
will  of  the  said  R.  E.  D.  Shafto,  but  no  portion  of  the  lands  and 
grounds  usually  held  and  occupied  by  the  said  R.  E.  D.  Shafto  along 
with  the  said  capital  messuage  at  Whitworth  aforesaid:  Now, 
this  indenture  witnesseth,  that,  in  pursuance  of  the  said  agree- 
ment, and  in  consideration  of  the  sum  of  225i  sterling  this  day 
paid  by  the  said  R.  Robinson  to  the  said  John  Eden  and  J. 
D.  Shafto,  the  receipt  whereof  is  hereby  by  them  respectively 
*831   **^cknowledged,  they  the  said  John  Eden  and  J.  D.  Shafto,  in 

-'  exercise  of  the  power  and  authority  so  given  to  them  by  the 
said  recited  will  as  aforesaid,  do  and  each  of  them  doth  (with  the 
consent  and  approbation  of  the  said  R.  D.  Shaflo,  testified  by  his 
being  party  to  and  signing  and  sealing  these  presents,  such  signature 
and  sealing  being  attested  by  two  witnesses)  grant,  release,  and  convey 
unto  the  said  R.  Robinson  and  his  heirs  all  that  piece  or  parcel  of 
ground  situate  at  or  near  to  the  village  of  Spennymoor,  in  the  county 
of  Durham,  containing  in  length  from  east  to  west  330^feet  or  there- 
abouts, and  in  breadth  from  north  to  south  42  feet  or  thereabouts,  and 
containing  in  the  whole  1540  square  yards  or  thereabouts,  and  which 
said  piece  or  parcel  of  ground  is  bounded  on  or  towards  the  east  and 
north  by  land  belonging  to  the  vendors,  on  or  towards  the  west  by' 
land  belonging  to  G.  Beedall,  and  on  or  towards  the  south  by  George 
Street,  together  with  the  rights,  members,  and  appurtenances  there- 
unto belonging,  &c. ;  except  and  always  reserved  out  of  these  presents 
all  and  every  the  seam  or  seams  of  coal  and  other  minerals  under  the 
said  hereditaments  hereby  granted,  with  power  to  win,  work,  and 
carry  away  the  same  under  or  over  any  part  of  the  said  hereditaments 
and  premises, — the  said  R.  D.  Shafto,  or  the  person  or  persons  for  the 
time  being  entitled  thereto,  and  his  and  their  assigns,  paying  to  the 
said  R.  Robinson,  his  heirs  and  assigns,  reasonable  compensation  for 
any  damage  which  he  or  they  may  sustain  thereby, — To  have  and  to 
hold  the  same  unto  the  said  R.  Robinson,  his  heirs  and  assigns,  to  the 
use  of  the  said  R.  Robinson,  his  heirs  and  assigns,  for  ever :  And  the 
said  R.  Robinson  hereby  declares  that  no  woman  who  shall  become 
his  widow  shall  be  entitled  to  dower  out  of  the  said  hereditaments  and 
♦841    pr®°^^3^8  •  -^^^  e2ko\i  of  them  the  said  John  Eden  and  ♦J.  D. 

J  Shafto,  so  far  only  as  relates  to  his  own  acts  and  deeds,  hereby 
for  himself,  his  heirs,  executors,  and  administrators,  covenants  with 
the  saidR.  Robinson,  his  heirs  and  assigns,  that  they  respectively  have 
not  done  or  permitted  any  act  or  thing  whatsoever  whereby  the  said 
hereditaments  and  premises  intended  to  be  hereby  conveyed,  or  the 
title  thereto,  can,  shall,  or  maybe  encumbered  or  prejudicially  affected 
in  any  way  howsoever :  And  the  said  R.  D.  Shafto  hereby,  for  himself, 
his  heirS)  executors,  and  administrators,  covenants  with  the  said 
R.  Robinson,  his  heirs  and  assigns,  that,  notwithstatiding  any  act  done 
by  him  the  said  R.  D.  Shafto,  or  the  said  R.  E.  D.  Shafto,  deceased, 
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to  tbe  contrary,  tbey  the  said  John  Eden  and  J.  D.  Shafto,  or  one  of 
them,  now  have  in  themselves,  or  has  in  himself,  good  right,  full  power, 
and  lawful  and  absolute  authority  by  these  presents  to  grant  and 
release  the  said  hereditaments  and  premises  to  the  uses  and  in  the 
manner  aforesaid,  according  to  the  true  intent  and  meaning  of  these 
presents  [Covenants  for  further   assurance,  for   production   of  title 
deeds,  Ac] :  And  that  free  from  all  encumbrances  whatsoever  created 
or  occasioned  by  him  the  said  R.  D.  Shafto  or  any  of  his  ancestors  or 
testators,  or  any  other  person  whomsoever  rightfully  claiming  under 
him  or  them :  And  the  said  R.  Robinson,  for  himself,  his  heirs  and 
assigns,  hereby  covenants  with  the  said  R.  D.  Shafto  and  his  assigns 
and  tTie  person  or  persons  who  for  the  time  being  shall  be  entitled 
under  the  limitations  contained  in  the  hereinbefore  in  part  recited  will 
of  the  said  R.D.  Shafto  to  an  estate  of  freehold  in  the  said  Whitworth 
estate,  and  his  and  their  assigns,  that  the  said  hereditaments  and 
premises  hereby  conveyed,  or  any  buildings  now  or  hereafter  to  be 
erected  thereon,  shall  not  at  any  time  hereafter  be  used  for  the  manu- 
facture, sale,  or  storing  of  any  combustible  *matter,  or  for  the   r^^g- 
purposes  of  any  offensive  trade  or  business,  the  side  walls  to  be   '- 
not  less  than  than  18  feet  high,  and  to  be  in  uniformity  with  the 
street,  the  windows  to  be  4  feet  wide  and  5  feet  6  inches  in  height; 
and  further,  that  he  or  they  will  as  soon  as  conveniently  may  be  here- 
after make  and  for  ever  hereafter  maintain  on  the  piece  or  parcel  of 
ground  intended  to  be  hereby  conveyed  in  the  front  of  the  dwelling- 
house  or  shop  now  or  hereafter  to  be  built  thereon,  a  footway  or 
pathway  to  be  open  at  all  times  for  the  passage  of  all  persons  on  foot, 
such  footway  or  pathway  to  be  of  the  width  of  4  feet  at  the  least,  and 
will  at  his  or  their  own  expense  cause  the  same  to  be  flagged  and  keep 
such  flagging  at  all  times  hereafter  in  good  repair  ana  free  from  all 
obstructions  whatsoever,  which  said  pathway  shall  be  made  uniformly 
to  suit  the  general  fall  in  the  street,  and  will  pay  his  proportion  of 
the  costs  and  expenses  of  draining,  sweeping,  or  otherwise  cleaning 
the  street  or  streets,  or  intended  street  or  streets  in  which  the  premises 
hereby  conveyed,  and  erections  now  or  hereafter  to  be  built  thereon, 
shall  be  situate,  and  shall  erect  boundary  walls  not  less  than  7  feet  in 
height,  and  shall  not  put  out  windows  to  overlook  the  adjoining 
properties.    In  witness,"  &c.    Averment,  that  after  the  making  of  the 
said  deed,  and  while  the  estate  and  interest  thereby  conveyed  to  the 
said  R.  Robinson  continued  to  be  and  remained  vested  in  him  by  virtue 
of  the  said  deed,  certain  messuages  and  dwelling-houses,  to  wit,  Nos. 
101,  102,  103,  and  104,  George  Street,  Spennymoor,  were  erected  and 
built  on  the  said  piece  of  ground  so  conveyed  to  him  ;  and  afterwards 
and  while  the  said  estate  and  interest  so  continued  to  be  and  remained 
vested  in  him  by  virtue  of  the  said  deed,  he,  by  deed  between  him 
and  W.  Oliver,  dated  the  i2th  of  May,  1857,  granted,  released,  and 
♦conveyed  unto  the  said  W.  Oliver  and  his  heirs,  all  the  said    p^^gg 
four  messuages  and  dwelling-houses  so  as  aforesaid  erected   '- 
upon  the  said  piece  of  ground,  together  with  all  and  singular  his 
estate,  right,  title,  &c.,  of,  in,  or  to  the  same,  to  hold  the  same  and  all 
the  premises  thereinbefore  in  the  said  deed  described  and  expressed 
to  be  thereby  conveyed,  with  their  appurtenances,  unto  and  to  the  use 
of  the  said  W.  Oliver,  his  heirs  and  assigns,  for  ever :  That  afterwards, 
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and  while  the  same  estate  and  interest  conveyed  by  the  said  last- 
mentioned  deed  to  the  said  W.  Oliver  continued  to  be  and  remained 
vested  in  him  by  virtue  of  the  premises,  the  said  W.  Oliver,  by  deed 
between  him  and  the  plaintiff,  dated  the  13th  of  May,  1857,  granted, 
released,  and  conveyed  the  said  messuages  and  dwelling-houses,  with 
the  yards,  out-oflBces,  and  conveniences  thereto  belonging,  to  the  plain- 
tiff' and  his  heirs,  to  hold  the  same  to  the  use  of  the  plaintiiF,  his  heirs 
and  assigns,  for  ever:  That,  before  the  making  of  the  herein  first 
named  and  above  set  forth  deed,  the  said  R.  E.  D.  Shafto,  by  deed 
dated  the  12th  of  September,  1844,  between  him  of  the  one  part  and 
T.  Brown  and  W.  C.  Gillan  of  the  other  part,  granted,  demised,  and 
leased  unto  the  said  T.  Brown  and  W.  C.  Gillan,  their  executors, 
administrators,  and  assigns,  a  colliery  and  coal-mines  and  seams  of 
coal,  as  well  opened  as  not  opened,  including  and  comprising  all  seams 
of  coal  extending,  reaching,  or  being  under  the  said  piece  of  ground 
and  the  said  four  messuages  and  dwelling-houses  so  as  aforesaid  con- 
veyed to  the  plaintiff',  with  full  power  to  the  said  T.Brown  and  W. C. 
Gillan,  their  executors,  administrators,  and  assigns,  to  win,  work,  and 
carry  away  the  said  seams  of  coal,  for  a  term'  of  years  not  yet  expired : 
That,  after  the  making  of  the  said  last  deed  of  conveyance  by  the  said 
♦ft"!    ^*  Oliver  to  him  the  plaintiff*,  and  while  the  same  *estate  and 
'■^   interest  thereby  conveyed  to  him  the  plaintiff*  of  and  in  the  said 
messuages  and  dwelling-houses  continued  to  be  vested  in   him  the 
plaintiff  in  possession  by  virtue  of  the  said  deed,  and  before  this 
action,  the   said   messuages  and   dwelling-houses  were   injured   and 
damaged,  and  the  plain  tiff*  sustained  damage  thereto,  by  [such]  winning, 
worlcing,   and  carrying   away,  to  unt,  by  the  said  lessees  of  the   said 
R,  E,  D.  Shafto,  or  his  assigns  (a)  of  seams  and  parts  of  seams  of  coal, 
which  seams  extended,  reached,  and  were  under  the  said  piece  of 
ground  above  mentioned,  and  which  sustained  and  supported  the  said 
piece  of  ground  and  the  said  messuages  and  dwelling-houses  :  That, 
by  such  winning,  working,  and  carrying  away,  the  foundations  of  the 
said  messuages  and  dwelling-houses  were  weakened,  cracked,  injured, 
and  oaused  to  subside  and  swaj^^,  and  to  be  dilapidated  and  less  fit  for 
habitation  and  uninhabitable,  and   the  plaintiff  lost  the  rents  and 
profits  which  otherwise  he  would  have  derived  from  the  said  messuages 
and  dwelling-houses,  and  the  same  have,  by  reason  of  the  premises, 
been  diminished  in  value  and  rendered  worthless,  whereof  the  defend- 
ant  had  notice:   And  that,  although  plaintiff^  had  done  all  things, 
and  all  things  had  happened,  and  all  times  had  elapsed,  to  entitle 
the  plaintiff'  to  maintain  this  action,  and  to  be  compensated  by  the 
defendant  for  the  damage  aforesaid :  Yet  that  no  compensation  had 
been  paid  to  the  plaintiff*  for  the  said  damages. 

The  defendant  demurred  to  this  declaration ;  the  ground  of  demurrer 
stated  in  the  margin  being,  **  that  the  defendant  is  not  liable  under  the 
covenant  to  pay  compensation  for  the  damage  alleged  in  the  declara- 
tion; and  that  the  defendant  is  not  shown  in  the  declaration  to  have 
done  such  damage."    Joinder. 

*881       *Sixth  plea,  to  the  first  count,  so  far  as  it  relates  to  the  cause 
■■  of  action  in  the  said  first  count  mentioned  in  respect  to  the  win- 
ning and  working  therein  alleged,  and  so  far  as  the  same  relates  to  the 

(tt)  Struck  oat  on  argument :  ride  post,  p.  95. 
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injury  and  damage  occasioned  and  sustained  thereby,  and  as  to  the 
compensation  for  the  same,  and  as  to  so  much  of  the  said  first  count 
as  charges  the  defendant  with  not  having  paid  such  compensation, — 
that  such  winning  and  working  was  not  done  in  pursuance  of  or  under 
and  by  virtue  of  the  indenture  in  the  declaration  alleged  to  have  been 
made  by  the  said  E.  E.  D.  Shafto,  dated  September  12th,  1844,  or 
under  and  by  virtue  or  in  pursuance  of  any  of  the  powers  or  authori- 
ties therein  contained,  and  was  not  done  by  the  defendant  or  by  any 
person  by  his  authority  or  direction,  or  for  whose  act  or  acts  he  was 
or  is  responsible. 

The  plaintiff  demurred  to  the  sixth  plea,  on  the  ground  that  it  raised 
an  immaterial  issue.    Joiuder. 

Seventh  plea,  as  to  so  much  of  the  first  count  as  relates  to  the  damage 
and  injury  done  to  the  part  of  the  said  piece  of  ground  on  which  the 
•6aid  messuages  and  dwelling-houses  were  erected  and  built  and  stood, 
and  to  the  said  messuages  and  dwelling-houses,  and  to  the  compensa- 
tion claimed  by  the  plaintiff  in  respect  thereof, — that  such  damage  and 
injury  were  occasioned  by  reason  of  the  said  messuages  and  dwelling- 
houses  having  been  so  erected  thereon. 

The  plaintiflF  demurred  to  the  seventh  plea ;  the  ground  of  demurrer 
stated  in  the  margin  being  ''that  the  compensation  clause  in  the  deed 
of  1857  extends  to  houses  built  afterwards ;  and  that  the  plea  does  not 
show  that  but  for  the  working  of  the  mines  the  damage  would  not 
have  occurred."     Joinder. 

Manisty,  Q.  C.  (with  whom  was  T,  E.  Chitty),  for  the  *plain-  r^gg 
tiff.(fl)— [Williams,  J. — The  defence  set  up  is  twofold,— first,  ^ 
that  the  acts  complained  of  were  authorizea  by  the  lease, — secondly,  , 
that  the  injury  was  occasioned  by  the  building  of  the  houses.]  It 
appears  from  the  declaration,  that  the  testator,  on  the  12th  of  Septem- 
ber, 1844,  granted  a  lease  of  the  minerals  under  the  land  in  question 
to  persons  named  Brown  and  Gillan ;  that  he  died  in  1848,  having  by 
his  will  devised  his  estate  to  trustees  to  the  use  of  the  defendant  for 
life,  with  remainders  over,  with  a  power  of  sale  in  the  trustees,  with 
the  consent  of  the  person  for  the  time  being  entitled  to  the  fee ;  that, 
in  February,  1857,  the  trustees,  with  the  consent  of  the  defendant, 
under  the  power,  conveyed  the  piece  of  land  in  question  to  Robinson 
xn  {^G,  for  building  purposes,  reserving  the  mines  and  minerals,  "with 
power  to  win,  work,  and  carry  away  the  same  under  or  over  any  part 
of  the  said  hereditaments  and  premises,"  the  defendant,  or  the  person 
or  persons  for  the  time  being  entitled  thereto,  and  his  and  their  assigns, 
paying  to  Bobinson,  his  heirs  and  assigns,  compensation  for  any 
damage  which  he  or  they  might  sustain  thereby  ;  and  that  Robinson 

(a)  The  poinUi  murked  for  argnment  on  the  part  of  the  plaintiff  were  ai  follows  : — 
"  L  That  the  first  count  is  good,  and  fixes  the  defendant  with  liability  nnder  the  compensa- 
tton  elaaie  for  the  damage  done  to  the  plaintiff's  houses  by  the  working  of  the  mines, — 2.  That 
the  sixth  plea  raises  immaterial  issues, — 8.  That  the  eorenant  is  absolute  to  pay  for  damage 
by  the  woricing  of  the  mines,, by  whomsoever  worked, — 4.  That  the  question  whether  the  minei 
were  worked  nnder  the  defendant's  authority  is  irreleTaat,— 5.  That  the  sixth  plea  is  not  sared 
by  the  allegations  of  matter  of  law  contained  in  it, — 6.  That  the  seventh  plea  raises  an  imma- 
terial issue, — 7.  That  the  compensation  clause  extends  to  damage  to  houses  built  after  the  date 
of  the  deed,— 8.  That  the  eighth  plea  admits  the  damage  by  working  the  mines,  and  the  aUegad 
occasion  of  the  damage  is  immateriaL" 
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♦901   ^f^^r w^^^s  *conveyed  to  persona  under  whom  the  plaintiff  claims. 

-•  It  is  submitted  that  this  is  a  covenant  the  benefit  of  which  runs 
with  the  land,  and  that  the  declaration  sufficiently  shows  that  the  acts 
in  respect  of  which  compensation  is  claimed  have  been  done  by  per- 
sons for  whowse  acts  the  defendant  is  answerable,  viz.,  the  lessees  of  the 
testator,  or  their  assigns.  It  is  true  the  declaration  does  not  in  terms 
allege  that  the  lease  authorized  the  working  of  the  mines  under  the 
land  in  question :  but  it  must  be  assumed  that  the  working  was  right- 
ful, until  the  contrary  is  shown.  The  plaintiff  would  have  no  remedy 
against  the  lessees  or  their  assigns,  unless  he  could  show  them  to  bo 
wrongdoers.  The  question  is,  whether  the  compensation  which  the 
defendant  is  to  pay  under  his  covenant,  is  limited  to  surface  damage. 
The  sixth  plea  probably  means  to  allege  that  the  acts  complained  of 
were  the  acts  of  wrongdoers ;  but  it  is  not  so  stated.  Nor  does  the 
seventh  plea  afford  any  answer  to  the  declaration.  [Williams,  J. — • 
Does  not  the  declaration  confine  the  complaint  to  acts  done  under  the 
lease?]  It  is  submitted  that  it  does  not.  [Williams,  J. — Then  why 
mention  the  lease  ?]  It  was  necessary  to  set  out  the  lease,  in  order  to 
explain  the  breach.  [Bylks,  J. — The  sixth  plea  is  equivalent  to  an 
allegation  that  the  acts  complained  of  were  done  by  a  stranger.]  The 
seventh  plea  is  clearly  bad :  the  deed  of  1857  evidently  contemplates 
that  there  shall  be  houses  built  upon  the  land. 
*9n        Q^^^i^f  contri.(a) — The  first  count  is  clearlj*^  bad :  ♦the  only 

■•  breach  assigned,  is,  non-payment  of  compensation  for  damage. 
The  count  shows  that  the  injury  complained  of  is,  injury  to  the  sur- 
face of  the  land  by  letting  it  down  and  so  damaging  the  plaintiff's 
buildings.  It  is  submitted  that  that  is  not  a  damage  within  the  com- 
pensation clause ;  but  that  the  plaintiff  must  seek  his  remedy  by  an 
action  upon  the  case  against  the  person  who  did  the  mischief.  The 
compensation  contemplated  by  the  deed,  is  to  be  for  something  done 
in  pursuance  of  the  reservation:  but  the  declaration  does  not  show 
that  the  damage  complained  of  is  the  lawful  winning  and  working  of 
the  coal  under  that  reservation.  A  leading  case  upon  this  subject  is 
Harris  v.  Ryding,  5  M.  &  W.  60.  There,  A.,  being  seised  in  fee  of 
certain  lands,  granted  them  to  P.,  his  heirs  and  assigns,  reserving  to 
himself,  his  heirs  and  assigns,  "  all  and  all  manner  of  coals,  seams  and 
veins  of  coal,  iron-ore,  and  all  other  mines,  minerals,  and  metals  which 
then  were  or  at  any  time  and  from  time  to  time  thereafter  should  be 
discovered  in  or  upon  the  said  premises,  &c.,  with  free  liberty  of 
ingress,  egress,  and  regress  to  come  into  and  upon  the  premises,  to 
dig,  delve,  search  for,  and  get,  &c.,  the  said  mines  and  every  part 
thereof,  and  to  sell  and  dispose  of,  take,  and  convey  away  the  sa.me,  at 
their  free  will  and  pleasure,  and  also  to  sink  shafts,  &c.,  making  a  fair 
compensation  to  P.  for  the  damage  to  be  done  to  the  surface  of  the 
premises,  and  the  pasture  and  crops  growing  thereon."  It  was  held, 
that,  under  this  reservation,  A.  was  not  entitled  to  take  all  the  mines, 
but  only  so  much  as  he  could  get,  leaving  a  reasonable  support  to  the 
surface.    Parke,  B.,  in  the  course  of  the  argument,  observes, — "The 

(a)  The  poiDto  marked  for  argament  on  the  part  of  the  defendant  were  as  follows : — 
"  1.  That  it  is  not  shown  by  the  declaration  that  any  damage  has  been  done  by  any  of  the 
persons  for  whose  acts  the  defendant  has  covenanted  to  make  compensation, — 2.  That  he  la  not 
liable  for  the  damage  occasioned  by  the  houses,  Ac,  being  pat  upon  the  land." 


COMMON  BENCH  REPORTS.    (16  J.  SCOTT.    N.  S.)  91 

clause  as  to  compensation  means  for  damage  done  by  exercising  the 
powers  reserved.  This  is  case  for  working  the  mines  in  an  unreason- 
able manner.  If  you  work  the  mine  in  an  unreasonable  *man-  p^g^ 
ner,  it  is  not  within  the  clause."  And,  in  giving  judgment,  he  ^ 
says :  "  The  rule  of  law  is,  that  a  reservation  is  to  be  construed  strictly : 
still,  however,  it  would  reserve  to  the  granto/  all  that  was  not  con- 
veyed by  the  grant,  provided  the  meaning  and  intention  of  the  parties 
be  clear.  What  then  is  the  meaning  and  intention  of  the  parties  here  ? 
It  is  clearly  the  meaning  and  intention  of  the  grantor  that  the  surface 
shall  be  fully  and  beneficially  held  and  enjoyed  by  the  grantee,  he 
reserving  to  himself  all  the  mines  and  veins  of  coal  and  iron-ore  below. 
By  reasonable  intendment,  therefore,  the  grantor  can  be  entitled  under 
the  reservation  only  to  so  much  of  the  mines  below  as  is  consistent 
with  the  enjoyment  of  the  surface  according  to  the  true  intent  of  the 
"parties  to  the  deed,  that  is,  he  only  reserves  to  himself  so  much  of  the 
mines  and  minerals  as  could  be  got,  leaving  a  reasonable  support  to 
the  surface."  [Williams,  J. — That  case  is  also  an  authority  to  show 
that  the  compensation  clause  only  gives  a  cumulative  remedy.]  Smart 
V.  Morton,  5  Ellis  &  B.  30,  is  a  very  similar  case.  [Williams,  J. — 
If  a  man  covenants  to  pay  compensation  for  damage  resulting  from 
what  he  properly  does,  does  he  not  k  fortiori  covenant  to  pay  compen- 
sation for  what  he  improperly  does?]  The  result  of  all  the  cases, — 
Roberts  v.  Haines,  6  Ellis  &  B.  643  (E.  C.  L.  R.  vol.  88),  (in  error, 
Haines,  app.,  Roberts,  resp.,  7  Ellis  &  B.  625  (E.  C.  L.  B.  vol.  90)), 
Robotham  v.  Wilson,  8  Ellis  &  B.  123  (B.  C.  L.  E.  vol.  92),  8  House 
of  Lords  Cases  348,  Bonomi  v.  Backhouse,  E.  B.  &  E.  642,  Backhouse 
v.  Bonomi,  9  House  of  Lords  Cases  503, — is,  that  a' reservation  of  a 
power  to  work  mines  and  minerals  does  not  authorize  a  working  so  as 
to  destroy  the  support  of  the  surface ;  and  that  the  defendant's  liability 
is  confined  to  compensation  for  such  acts  as  he  or  those  for  whose  acts 
he  is  responsible  may  do  by  virtue  of  the  reservation.  The  next 
question  is  as  to  the  person  by  whom  the  *injury  is  to  be  com-  |-#qo 
mitted.  The  action  is  not  founded  upon  the  lease,  but  exclu-  ^ 
sively  on  the  reservation  in  the  original  grant :  the  lease  is  introduced 
merely  for  the  purpose  of  showing  by  whom  the  injury  was  commit- 
ted. The  reservation  in  the  deed  is, — "  except  and  always  reserved 
out  of  these  presents  all  and  every  the  seam  and  seams  of  coal  and 
other  minerals  under  the  said  hereditaments  hereby  granted,  with 
power  to  win,  work,  and  carry  away  the  same  under  or  over  any  part 
of  the  said  hereditaments  and  premises ;  the  said  B.  D.  Shafto  or  the 
person  or  persons  for  the  time  being  entitled  thereto,  and  his  and  their 
assigns,  paying  to  the  said  B.  Bobinson  (the  lessee),  his  heirs  and 
assigns,  reasonable  compensation  for  anv  damage  which  he  or  they 
may  sustain  thereby."  To  assign  a  good  breach  of  that  covenant,  the 
declaration  must  aver  a  working  of  the  mines  by  B.  D.  Shafto  or  the 
person  or  persons  for  the  time  being  entitled  thereto :  whereas,  it  is 
consistent  with  what  is  here  alleged  that  the  injury  complained  of  was 
done  by  a  perfect  stranger ;  there  is  no  allegation  that  the  working  was 

1>ursuant  to  the  reservation  in  the  deed  of  1857,  or  pursuant  to  the 
ease.  [Byles,  J. — May  this  be  treated  as  a  count  in  tort?]  It  is 
submitted  not;  for,  in  that  case,  it  must  be  shown  that  the  injury  was 
done  by  the  defendant  or  by  some  person  with  his  privity  and  by  his 
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authority.  [Byles,  J. — You  say  tbat  workings  without  the  power 
are  wrongs;  and  that  the  defendant  is  liable  for  lawful  workings,. but 
not  for  wrongs.]  Precisely  so :  the  authorities  show  that  the  wrong- 
doer is  the  only  person  liable.  The  7th  plea  addresses  itself  to  the 
suggestion  that  the  land  in  question  was  conveyed  for  building  pur- 
poses. Since  the  case  of  The  Caledonian  Railway  Company,  app., 
♦941   ^P^^^'  resp.,  2  Macq.  449,(a)  it  cannot  be  denied  *that,  if  this  had 

■•  been  a  grant  of  land  expressly  for  building  purposes,  there 
would  have  been  an  implied  grant  of  the  land  together  with  the  build- 
ings to  be  erected  upon  it.  Here,  however,  there  is  no  express  grant 
for  building  purposes ;  no  covenant  to  build.  The  plaintiff  relies  on 
the  collateral  covenant  by  the  grantee  that  the  hereditaments  and  pre- 
mises conveyed  by  the  deed,  "  or  any  buildings  now  or  hereafter  to  be 
erected  thereon,"  shall  not  be  used  for  certain  purposes.  The  obvious 
meaning  of  that,  is,  that,  if  the  grantee  shall  hereafter  choose  to  use 
the  land  for  building  purposes,  he  shall  not  thereby  create  a  nuisance. 
[Williams,  J. — There  is  abundant  evidence, on  the  face  of  the  deed 
that  the  parties  contemplated  that  the  land  would  be  built  upon.] 
That  will  not  bring  the  case  within  The  Caledonian  Railway  Com- 
pany, app.,  Sprot,  resp.  There,  the  company  could  not  use  the  land 
for  any  other  purpose  than  the  construction  of  their  railway.  The 
plea  is  clearly  good,  within  the  cases  of  Brown  v.  Robins,  4  Hurlst.& 
N.  186,  and  Stroylan  v.  Knowles,  6  Hurlst.  &  N.  454.  In  the  last- 
mentioned  case  it  was  held,  that,  where  the  working  of  mines,  in  how- 
*9^1   ^^^^  careful  *a  manner,  has  caused  a  subsidence  of  the  adjacent 

-'  land,  the  owner  is  entitled  to  recover  in  respect  of  damage  to 
buildings  thereon,  although  erected  within  twenty  years,  provided  their 
weight  did  not  contribute  to  the  subsidence, 

ifanisiy,  Q.  C,  in  reply. — The  question  is  narrowed  to  this,— 
whether  there  was  a  rightful  or  a  wrongful  working  of  the  mines  by 
the  lessees  or  their  assigns :  if  the  former,  it  is  conceded  that  the 
defendant  is  liable ;  but,  if  the  latter,  it  is  contended  that  he  is  not. 
Vice-Chancellor  Wood  decided  yesterday,  in  a  suit  by  the  tenant  for 
life  to  restrain  the  lessees  from  working  the  mines  so  as  to  disturb  the 
surface,  that  they  were  not  only  entitled  but  bound  to  work  out  all 
the  coal,  irrespective  of  any  injury  that  might  be  done  to  the  surface. 
Smart  v,  Morton,  5  Ellis  &  B.  SO,  decides  that  you  must  look  at  the 
reservation  to  see  what  is  a  rightful  and  what  a  wrongful  working. 
The  plaintiff  is  no  party  to  the  deed.  It  is  for  the  defendant  to  show, 
if  the  fact  be  so,  that  the  working  was  wrongful.  [The  Court  sug- 
gested that  the  declaration  should  be  amended  by  striking  out  the 
words  in  italics  in  p.  87,  and  substituting  the  following, — *'  by  such 

(a)  It  WAS  there  held  that  »  oonreyanoe  of  lead  to  a  railway  oompany  for  the  pnrpoies  of 
the  line,  gires  a  right  hy  impUcatioii  to  all  reasonable  rabjacent  and  a^aeent  support  oonneoted 
with  the  subject-matter  of  Uie  conveyance :  and  therefore,  although  in  the  oonreyanoe  to  the 
ridlway  company  the  minerals  are  reserred,  the  grantor  is  not  entiUed  to  work  them,  CTen 
under  his  own  land,  in  any  manner  calculated  to  endanger  the  railway.  Bat,  if  I  grant  a  mea- 
dow to  A.  for  grating  purposes,  ret^ning  the  minerals  and  the  a^Jaoent  land,  and  if  A.,  haring 
no  warranty  against  subsidence,  thinks  fit  to  build  a  house  on  the  edge  of  the  meadow,  aad  the 
house  falls,  he  is  without  remedy  against  me,  and  has  himself  alone  to  blame  for  the  conse- 
quences. If,  howcTcr,  the  grant  were  made  expressly  for  building  puiposes,  there  would  then 
be  an  impUed  warranty  of  support,  both  sulgacent  and  a^jacent^ 

And  tee  BlUot  v.  The  North  Eastern  RaUway  Company,  83  Law  J.,  ChaA.  403  (in  the  Houn 
«f  Lords). 
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wiDning,  working,  and  carrying  away  as  in  the  first  deed  is  mentioned 
and  provided  for,"  withdrawing  the  demurrer  to  the  declaration,  and 
substituting  a  traverse  for  the  sixth  plea.  After  some  discussion,  this 
was  assented  to.]  The  substantial  question  is,  whether  the  winning 
and  working  was  rightful.  It  may  be  assumed  to  have  been  done 
under  a  lease  granted  before  the  conveyance  of  1857.  With  know-  . 
ledge  of  the  existence  of  the  lease,  the  defendant  chooses  to  convey  the 
land  with  this  compensation  clause.  The  covenant  will  be  construed 
with  reference  to  the  state  of  things  at  the  time  of  the  making  of  the 
deed :  Smart  v.  Morton.  As  to  •the  seventh  plea, — it  may  be  r^g^ 
conceded,  that,  if  the  houses  were  built  under  an  ordinary  lease,  '- 
and  their  building  occasioned  the  subsidence,  the  plaintiff  would  have 
no  cause  of  action.  But  it  is  otherwise  where  it  is  manifest  en  the 
face  of  the  deed  that  it  was  contemplated  that  the  land  should  be 
used  for  building  purposes.  Regard  being  had  to  the  dimensions  of 
the  subject-matter  of  jthe  conveyance,  at  the  comparatively  large  price 
paid  for  it,  and  at  the  nature  of  the  covenants  entered  into  by  the 
grantee,  it  is  impossible  to  doubt  that  this  was  a  grant  for  building 
pul-poses. 

Williams,  J. — I  am  of  opinion  that  the  declaration,  as  amended, 
is  good,  and  the  seventh  plea  bad,  and  consequently  that  the  plaintiff 
is  entitled  to  judgment.  As  the  declaration  originally  stood,  in  con- 
junction with  the  sixth  plea,  some  very  important  points  were  raised : 
and  the  material  part  of  those  points  will  arise  again  whenever  the 
argument  upon  the  traverse  which  is  now  substituted  shall  take  place. 
The  declaration,  after  setting  out  the  purchase-deed  of  February,  1857. 
and  bringing  down  the  title  to  the  plaintiff,  proceeds  to  allege  the 
damage  done  after  his  title  accrued ;  and  it  states  the  damage  in  this 
way, — "the  said  messuages  and  dwelling-houses  were  injured  and 
damaged,  and  the  plaintiff  sustained  damage  thereto,  by  such  winning, 
working,  and  carrying  away  as  in  the  first  deed  is  mentioned  and 
provid^  for,  of  seams  and  parts  of  seams  of  coal,  which  seams 
extended,  reached,  and  were  under  the  said  piece  o^  ground  above 
mentioned,  and  which  sustained  and  supported  the  said  piece  of  ground 
and  the  said  messuages  and  dwelling-houses,"  &;c.  The  amended  record 
will  contain  a  traverse  of  that  averment,  in  lieu  of  the  sixth  plea :  and 
the  first  question  we  have  to  decide,  is,  whether  the  declaration  as 
thus  amended  is  good.  I  *am  of  opinion  that  it  is.  There  is  a  ^g^ 
distinct  admission  by  the  demurrer  that  the  injury  was  such  as  ^ 
formed  the  subject  of  compensation  under  the  clause  for  compensation 
contained  in  the  deed ;  and  the  declaration  is  good,  unless  the  nature 
of  the  covenant  makes  such  a  breach  repugnant  and  impossible.  I 
was  at  first  much  struck  with  the  view  presented  on  the  part  of  the 
defendant,  that  this  was  nothing  more  than  the  ordinary  covenant 
contained  in  deeds  where  there  is  a  separation  of  the  mines  and 
minerals  from  the  surface  of  the  land,  viz.  that  the  grantor  shall  have 
a  right  to  win  and  work  the  minerals  and  to  use  the  surface  for  the 
purpose  of  carrying  them  away,  constructing  works,  and  opening 
shafts,  payable  a  reasonable  compensation  for  surface  damage.  At 
first  I  was  inclined  to  think  that  this  was  simply  a  covenant  of  that 
sort.  But  we  have  nothing  to  do  with  that  now.  Even  construing 
the  covenant  in  that  narrow  way,  I  cannot  say  that  it  is  not  possible 
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that  the  damage  complained  of  may  have  been  done  by  a  winning  and 
forking  of  the  mines  by  persons  for  whose  acts  the  defendant  is 
responsible.  As  to  the  seventh  plea, — we  are  not  fettered  by  any  of 
the  authorities  cited,  though  the  reasoning  of  some  of  them  may 
Msefully  be  applied  to  the  present  argument.  The  question  is  one  of 
xonstruction  upon  the  surrounding  circumstances  appearing  upon  the 
record.  The  plea  in  effect  denies  that  the  plaintiflF  is  entitled  to  com- 
pensation under  the  clause  for  compensation  contained  in  the  deed, 
for  damage  (if  any)  resulting  from  the  winning  and  working  of  the 
minerals  under  the  land,  because  such  damage  was  occasioned  by  the 
erection  of  the  houses  thereon.  It  is  plain,  I  think,  from  the  whole 
tenor  of  the  deed,  that  the  parties  did  contemplate  that  houses  would 
be  buik  upon  the  land:  it  is  almost  treated  as  a  certainty.  It  seems 
monstrous  to  say,  that,  where  a  deed  contemplates  the  building  of 
♦981  *'^°'^s®^»  ^°^  provides  specifically  for  what  shall  be  done  when  the 
-•  houses  are  built,  the  grantee  shall  forfeit  his  claim  to  compensa- 
tion because  he  has  carried  into  effect  that  which  was  contemplated 
by  the  grant.  I  am  clearly  of  opinion  that  the  plaintiflF  is  entitled  to 
compensation  if  he  has  sustained  damage  from  the  working  of  the 
mines,  notwitstanding  his  having  built  on  the  laud,  and  consequently 
that  the  seventh  plea  is  no  answer  to  the  declaration.     ' 

WiLLES,  J. — I  am  of  the  same  opinion.  As  to  the  declaration,  all 
that  the  court  does,  is,  to  direct  that  the  issue  shall  be  in  the  proper 
form  for  determining  whether  or  not  the-acts  complained  of  are  acts 
which  are  within  the  compensation  clause  in  the  deed.  As  to  the 
seventh  plea,  the  question  raised,  is,  whether  the  deed  affords  any 
protection  in  respect  of  injury  done  to  the  surface  of  the  land  with 
houses  built  upon  it.  I  must  admit  that  my  mind  has  fluctuated 
during  the  argument  on  this  point.  The  only  mention  of  buildings 
is  in  the  covenant  of  the  vendee  against  using  the  premises  so  as  to 
incur  danger  or  create  a  nuisance,  and  has  reference  rather  to  the 
rights  of  the  vendor  than  to  those  of  the  vendee.  But,  when  it  is  pointed 
out  that  this  relates  to  "  any  buildings  now  or  hereafter  to  be  erecUi^ 
on  the  land,  I  think  it  must  clearly  be  implied  that  the  building  of 
houses  was  contemplated,  and  that  the  houses  to  be  built  were  entitled 
to  support,  and  consequently  that  the  damage*  done  to  them  is  to  be 
compensated  for. 

Byles,  J. — It  is  unnecessary  to  express  any  opinion  upon  the 
declaration  as  it  originally  stood.  The  amendment,  which  >was  very 
properly  consented  to  by  Mr.  Quain,  has  entirely  changed  its  efiFect. 
The  question  now  presented  by  the  breach,  as  amended,  is,  whether 
♦991  ^^^  working  of  the  mines  which  is  complained  *of  was  a  work- 
-•  ing  provided  for  by  the  deed.  I  cannot  say  that  that  is  a  bad 
breach,  unless  I  am  prepared  to  say  that  under  no  conceivable  circum- 
stances could  it  be  a  good  breach.  Upon  this  I  express  no  opinion. 
But,  as  to  the  seventh  plea,  I  entirely  agree  with  my  Brothers  Wil- 
liams and  Willes. 

Bule  accordingly, — the  costs  to  be  costs  in  the  cause.(a) 

(a)  At  the  trial  the  plalotUT  obtained  a  Terdict,  which  there  was  no  attempt  to  dtitnrh. 
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To  eoDBtitnte  a  good  plea  6f  res  jadicata/  It  must  be  shown  that  the  former  suit  was  one  in 
whieh  the  plaintiff  might  have  recovered  jtrtfiuf^y  that  which  he  seeks  to  recover  in  the  second. 

Where,  therefore,  the  plaintiffs  had  nndlclr  ^^d^cree  of  the  Admiralty  Court  in  a  suit  for  a 
collision  obtaiued  the  whole  proceeds  of  thc'saVsv^  the  defendants'  vesselp — Held,  that  such 
recovery  was  no  bar  to  a  subsequent  action  in  a  cglirt;pf  common  law,  the  amount  so  recovered 

in  the  Admiralty  Court  being  insufficient  to  eovei'  ta^.d&mage  the  plaintiffs  had  sustained. 

*•     •  • 

This  was  an  action  to  recover  damages  igainst  the  defendants  for 
running  down  the  plaintiffs'  vessel  on  the  hign^'seas. 

The  declaration  stated,  that,  before  and  at  tno'thne  of  the  grievance 
thereinafter  mentioned,  the  plaintiffs  were  la^i&illy  possessed  of  a 
certain  ship  of  great  value,  to  wit,  the  Peri,  then  Jdwfully  being  at 
sea,  to  wit,  in  the  English  Channel,  and  the  defend aat^-vrere  also  then 
possessed  of  a  certain  ship,  to  wit,  the  Leo,  in  the  saiS-^afUsh  Chan- 
nel, and  then  had  the  care,  direction,  and  management  df  "Eh^^  same ; 
yet  that  the  defendants,  not  regarding  their  duty  in  that  bebal^^  y^Jiilst 
the  said  ship  of  the  plaintiffs  so  was  in  the  English  Channel  afgr^gnd, 
took  so  little  and  such  bad  care  of,  and  so  carelessly,  negligently ,^3>fld 
unskilfully  navigated,  managed,  governed,  and  directed  the  said  ship 
of  them  the  defendants,  that  the  said  ship,  by  and  through  the  care- 
lessness, misdirection,  mismanagement,  negligence,  and  improper  con- 
duct of  the  defendants  *and  their  servants  in  that  behalf,  then  r#|AA 
with  great  force  and  violence  ran  foul  of  and  struck  against  the  '- 
said  ship  of  the  plaintiflfe,  and  thereby  then  sank  and  swamped  the  same; 
and  by  means  of  the  premises  the  said  ship  of  the  plaintiffs,  together 
with  all  her  cargo,  tackle,  apparel,  and  other  furniture,  goods,  chattels, 
and  effects,  then  on  board  thereof,  became  and  was  wholly  lost  to  the 
plaintiffs.     Claim,  1500/. 

Second  plea, — that,  before  the  commencement  of  this  action,  the 
plaintiffs  did  in  the  High  Court  of  Admiralty  of  England,  then  law- 
fully having  jurisdiction  in  that  behalf,  duly  institute  a  cause  against 
the  defendants'  said  ship  Leo  and  the  freight  thereof,  for  and  in  respect 
of  the  matters  complained  of  in  the  declaration,  and  for  the  same 
causes  of  action  therein  named ;  and  thereupon  the  plaintiffs  caused  a 
warrant  to  be  duly  issued  out  of  the  said  court,  commanding  the 
marshal  of  the  said  court  and  all  and  singular  his  substitutes  to  arrest 
the  said  ship  and  freight,  and  to  keep  the  same  under  safe  arrest  until 
he  or  they  should  receive  further  orders,  and  to  cite  all  persons  who 
had  or  claimed  to  have  anv  right,  title,  or  interest  in  the  ship  or 
freight,  to  enter  within  six  days  from  the  service  thereof  (exclusive 
of  the  day  of  such  service)  in  the  registry  of  the  said  court  an  appear- 
ance in  the  said  cause,  and  further  commanding  the  said  marshal  and 
all  and  singular  his  substitutes  to  warn  all  the  said  persons,  that,  if 
they  did  not  enter  an  appearance  as  aforesaid,  the  judge  of  the  said 
coart  would  proceed  to  determine  the  said  cause,  and  to  make  such 
order  therein  as  to  him  should  seem  ri^ht :  that  the  said  marshal  duly 
arrested  the  said  ship  and  freight,  and  executed  the  said  warrant  ac- 
cording to  the  tenor  and  purport  thereof:  that  an  appearance  was 
daly  entered  in  the  said  cause  by  and  on  behalf  of  the  owners  of  the 
cargo  of  the  said  ship,  and  the  sum  of  1871.  Ss.  Id.,  being  *the 


amount  of  the  freight  of  the  said  ship,  was  paid  into  the  regis- 
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try  of  the  said  court :  that  no  appearance  was  entered  in  the  said  cause 
by  or  on  behalf  of  the  defendants,  the  owners  of  the  said  ship ;  and 
thereupon  such  proceedings  were  lawfully  had  by  the  plaintiffs  in  the 
said  court,  that  the  said  ship,  with  Jber  tackle,  apparel,  and  furniture, 
was  lawfully  decreed  by  the  said  COJ^rt'to  be  sold  by  public  auction, 
and  the  proceeds  thereof  to  be  paid-inlo  the  registry  of  the  said  court; 
and  the  said  ship,  with  her  tagW^J.  apparel,  and  furniture,  was  so  sold 
by  public  auction  under  anJ:bjr  virtue  of  the  said  decree  for  the  sura 
of  830?.,  and  the  said  sunl'was  paid  into  the  registry  of  the  said  court; 
and  thereupon  the  8aid*:qaose  came  on  for  hearing  before  the  judge 
of  the  said  court,  ^n^'.fhe  said  judge  pronounced  for  the  damage 
proceeded  for,  epnderrihed  the  proceeds  of  the  said  vessel  Leo  and 
freight  therein,  a'ft(J  in  costs,  and  directed  the  sum  of  957t  4s.  6rf., 
being  the  balarntJe'bf  the  said  proceeds  of  the  said  sale  and  the  amount 
of  the  saicJ'Crdight  (after  payment  of  the  lawful  expenses  of  the  .said 
marshal jorcfefea  by  the  said  court  to  be  paid  to  him  the  said  marshal), 
to  be* -paid' to  the  plaintiffs;  and  the  said  sum  was  so  paid  out  to  the 
pl^intffTs':  and  that  all  things  had  been  done  and  performed,  and  all 
timfei  liad  elapsed,  necessary  to  make  the  said  proceedings  in  the  said 
Admiralty  Court  valid  and  effectual  in  the  law,  and  binding  upon  the 
plaintiffs  and  the  defendants  respectively ;  and  that  the  said  proceed- 
ings, and  every  of  them,  were  instituted  by  the  plaintiffs,  and  the  said 
decree  made  in  favour  of  the  plaintiffs,  in  respect  of  and  concerning 
the  same  cause  of  action  in  the  declaration  sued  on,  and  not  otherwise. 

Second  replication  to  the  second  plea, — that  the  damages  sustained 
by  the  plaintiffs  by  reason  of  the  breach  in  the  declaration  mentioned, 
♦1021  S^^^^'y  exceeded  *the  said  moneys,  being  the  balance  of  the 
-'  proceeds  of  the  said  sale  and  the  amount  of  the  said  freight,  in 
the  said  second  plea  mentioned,  and  therein  alleged  to  have  been  paid 
out  to  the  plaintiffs:  And  the  plaintiffs  further  said  tbat  they  sued,  not 
for  the  recovery  of  the  said  moneys  so  paid  out  to  the  plaintiffs  as  in 
the  said  second  plea  mentioned,  or  in  respect  of  the  causes  of  action 
thereby  satisfied,  but  in  respect  of  the  residue  of  the  said  damage 
sustained  by  them  by  reason  of  the  said  alleged  breach. 

The  plaintiffs  also  demurred  to  the  second  plea,  the  ground  of  de- 
murrer stated  in  the  margin  being  "  that  the  judgment  of  the  said 
High  Court  of  Admiralty  is  no  bar  to  this  action,  and  that  the  said 
second  plea  does  not  show  any  satisfaction  of  the  claim  of  the  plain- 
tiffs."    Joinder. 

Third  plea, — that  the  causes  of  action  in  the  declaration  mentioned 
accrued  after  the  passing  of  the  Merchant  Shipping  Act,  1854  (17  & 
18  Vict.  c.  104),  and  while  the  said  act  was  in  force  and  the  provisions 
thereof  in  respect  of  the  matters  in  this  plea  mentioned  ;  that  the  de- 
fendants then  were  the  owners  of  the  said  ship  Leo,  then  being  a  sea- 
going ship,  and  that  the  causes  of  action  in  the  declaration  mentioned 
were  in  respect  of  loss  or  damage  by  reason  of  improper  navigation 
of  such  sea-going  ship  caused  to  the  said  ship  of  the  plaintiffs,  and 
the  cargo,  tackle,  apparel,  and  other  furniture,  goods,  chattels,  and 
effects  on  board  the  said  last-mentioned  ship ;  and  that  such  loss  or 
damage  as  aforesaid  occurred  without  the  actual  fault  or  privity  of  the 
defendants  or  either  of  them ;  and  that  the  value  of  the  said  ship  and 
the  freight  due  or  to  grow  due  in  respect  of  such  ship  during  the 
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voyage  which  at  the  time  of  the  happening  of  the  said  loss  or  damage 
was  in  prosecution  or  contracted  for,  was  a  sum  of  money,  to  wit,  the 
sum  of  9671.  45.  6rf.,  and  the  *defendantfl  paid  such  last-men-  r^-iAo 
tioned  sum  to  the  plaintiffs  before  suit.  L 

The  defendants  also  demurred  to  the  second  replication  to  the  second 
plea,  the  ground  of  demurrer  stated  in  the  margin  being,  "that  the 
judgment  of  the  said  Court  of  Admiralty  is  a  bar  to  the  whole  action 
and  to  the  matters  mentioned  at  the  end  of  the  said  replication." 
Joinder, 

Archibald,  for  the  plaintiffs.(a) — It  appears  from  the  record  that  the 
owner  of  the  cargo  alone  intervened  in  the  Admiralty  Court :  the 
owners  of  the  ship  did  not  appear :  and  this  action  is  brought  to 
recover  the  difference  between  the  amount  recovered  in  the  suit  in 
that  court  and  the  damage  actually  sustained  by  the  plaintiffs  in  con- 
sequence of  the  defendants'  negligence.  The  judgment  in  the  suit  in 
the  Admiralty  Court,  which  is  a  judgment  in  a  proceeding  in  rem, 
affords  no  answer  to  the  plaintiffs*  claim.  The  plaintiffs  are  clearly 
entitled  to  recover  to  the  extent  of  the  value  of  the  defendants'  vessel 
immediately  before  the  collision:  Brown  v.  Wilkinson,  15  M.  &  W. 
391.  There  are  two  cases  in  the  Ac^miralty  *Court  where  r*iA4 
recourse  was  allowed  against  the  ship,  on  the  personal  proceed-  ^ 
ing  proving  fruitless.  In  the  case  of  The  Bengal,  W.  H.  Henderson, 
Swabey's  Adm.  R.  468,  a  personal  action  (by  the  master  for  wages) 
proving  fruitless,  he  was  allowed  to  proceed  in  rem  against  the  ship.  So, 
in  The  John  and  Mary,  Swabey's  Adm.  R.  471,  the  plaintiff,  having  sued 
in  a  cause  of  collision  at  common  law,  and  recovered  a  verdict,  was 
held  to  be  entitled,  on  the  defendant  proving  insolvent,  to  sue  the 
ship  in  the  Court  of  Admiralty,  even  after  the  ship  had  been  trans- 
ferred to  a  third  party. 

Brett,  Q.  C,  for  the  defendants.(6) — There  were  two  courses  open 
to  the  plaintiffs.  They  might  have  sued  the  owners  in  personam,  in 
which  case  they  would  have  recovered  all  the  damages  they  had  sus* 
tained  from  the  collision;  or,  if  they  chose  to  proceed  in  rem,  thereby 
obtaining  the  great  advantage  of  seizing  the  ship  and  so  insuring  the 
damages  to  the  extent  at  least  of  the  value  of  the  ship,  they  must  be 

(a)  The  pointf  marked  for  argument  on  the  part  of  the  plaintiffs  were  ai  follows  : — 
''  That  the  seeond  plea  is  bad,  and  the  second  replication  to  it  is  good :  That  the  proceedinga 
in  the  Admiraltj  Court  set  forth  in  the  second  plea,  being  proceedings  merely  in  rem,  constitute 
DO  aasver  either  in  bar  or  estoppel  of  the  present  action,  which  is  a  proceeding  in  personam : 
That  the  second  plea  does  not  allege  or  show  any  satisfaction  or  merger  of  the  claim  of  the 
pliiDtiffs :  That  it  is  admitted  by  the  second  plea,  or  appears  by  the  second  replication  to  it, 
that  the  plaintiffs  have  only  received  a  partial  satisfaction  ;  and  that  the  plaintiib  are  entitled^, 
after  proceeding  against  the  ship,  to  proceed  against  the  defendants  personally  untU  the  damages 
^  iBilained  bare  been  completely  satisfied." 

(6)  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as  follows  : — 
"  1.  That  the  second  plea  is  good,  and  that  the  second  replication  to  it  Is  bad  i 
"  2.  That  the  proceedings  in  the  Admiralty  Court  mentioned  in  the  second  plea  obnstitute  m 
ftill  answer  to  the  action,  and  show  a  bar  or  estoppel  thereof;  and  that  a  personal  action  can- 
set  be  engrafted  upon  an  action  in  rem  : 

"  3.  That  the  defendants,  baring  elected  to  take  their  remedy  by  the  proceedings  in  the  AdmU 
nliy  Conrty  are  barred  from  proceeding  in  a  second  action,  the  parties  and  cause  of  action  balog 

"4.  That  the  seeond  plea  shows  a  tail  satisfaotion  and  merger  of  the  plaintiffs'  claim : 

"  S.  That,  area  if  it  be  admitted  on  the  pleadings  that  the  plaintiffs  hare  reeeired  a  partly 

istisfaetion  only,  yet  the  proceedings,  Judgment,  and  decree  In  the  Court  of  Admiralty  an  a 

Wr  to  the  whole  action  at  law." 
C,  B.  K.  8  ,  VOL,  XV,— 6 
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*1051  ^^"*®^^  ^^^^  •that:  they  take  their  chance  whether  or  not  the 
J  ship  will  produce  enough  to  satisfy  their  entire  damages: 
Coote's  Admiralty  Practice  7,  8.  Such  an  action  as  this  has  never 
yet  been  maintained:  it  is  not  competent  to  a  party  to  sue  in  personam 
after  having  elected  to  sue  in  rem.  [Wille?,  J.,  referred  to  the  case 
of  The  Bold  Buccleugh,  Harmer,  app.,  Bell,  resp.,  7  Moore's  P.  C.  267. 
There,  a  Scotch  steamer  ran  down  an  English  vessel  in  the  Humber. 
An  action  was  commenced  in  the  Court  of  Admiralty  in  England  by 
the  owners  of  the  English  vessel  against  the  owners  of  the  steamer, 
and  a  warrant  of  arrest  issued  against  the  ship;  but,  before  the  ship 
could  be  arrested,  she  had  sailed  for  Scotland.  A  suit  was  then  com- 
menced by  the  owners  of  the  English  vessel  against  the  owners  of  the 
steamer  in  the  court  of  session  in  Scotland  for  the  damage,  and  the 
steamer  was  arrested  under  process  of  that  court,  but  subsequently 
released  upon  bail.  Afterwards,  and  pending  these  proceedings,  the 
steamer  was  sold,  without  notice  to  the  purchaser  of  this  unsatisfied 
claim  against  her.  The  proceedings  in  the  court  of  session  were  still 
pending,  when  the  steamer,  having  come  within  the  jurisdiction  of 
England,  was  again  arrested  under  process  of  the  High  Court  of  Admi- 
ralty in  England,  and  an  action  for  damage  commenced  in  that  court  for 
the  same  cause  of  action  as  was  still  pending  in  Scotland,  instructions 
being  sent  to  Scotland  to  abandon  the  proceedings  in  the  court  of  session. 
The  owners  of  the  steamer  appeared  under  protest  in  the  Admiralty 
'Court,  and  pleaded,  amongst  other  pleas,  lis  alibi  pendens.  It  was  held 
by  the  judicial  committee  of  the  Privy  Council  that  the  plea  was  bad,  as 
the  suit  in  Scotland  was  in  the  first  instance  in  personam,  the  proceedings 
being  commenced  by  process  against  the  persons  of  the  owners  of  the 
•»1061  ^^^^^  (^^®  defendants),  'and  the  arrest  of  the  steamer  only  col- 
^  lateral,  to  secure  the  debt,  while  the  proceedings  in  the  Admi- 
ralty Caurt  in  England  were,  in  the  first  instance,  in  rem,  against  the 
vessel,  and  therefore,  the  two  suits  being  in  their  nature  different,  the 
pendency  of  one  suit  could  not  be  pleaded  in  suspension  of  the  other.] 
In  the  case  of  The  Kalamazoo,  15  Jurist  885,  an  American  ship  was 
arrested  in  a  cause  of  collision  promoted  in  the  Admiralty  Court  by 
the  owners  of  the  ship  and  cargo  damaged,  and  bailed  for  3500Z.,  and 
the  damage  pronounced  for,  and  referred  to  the  registrar  and  mer- 
dhants.  It  being  subsequently  ascertained  thot  the  damage  to  the 
•cargo  exceeded  4800^.,  the  owners  arrested  the  ship  in  a  fresh  action  for 
the  difference.  Dr.  Lushington  said :  "I  think,  when  a  party  has  once 
proceeded  before  the  court,  and  recovered  judgment,  he  is  barred  from 
proceeding  in  a  second  action.  But  it  is  said  that  the  party  ought  to 
•receive  the  whole  amount  of  the  damage  done,  to  the  full  extent  of 
the  value  of  the  ship  in  fault.  To  this  there  are  two  answers.  First, 
it  was  their. own  fault  if  they  did  not  arrest  her  to  the  full  value  of 
the  ship;  and,  secondly,  there  is  no  authority  to  show,  that,  having 
obtained  bail  for  the  ship,  you  can  afterwards  proceed  against  the 
owner  to  make  up  the  amount  of  the  loss.  I  cannot  think  that  I  can 
engraft  a  personal  action  upon  an  action  in  rem."  There,  the  plaintiffs 
had  elected  their  remedy,  and  they  had  obtained  a  decree  for  all  the 
damages  they  claimed  in  the  first  action.  [WiLLES,  J. — Dr.  Lushing- 
ton refused  to  engraft  upon  an  action  in  rem  a  second  action  in  rem.]  In 
ike  case  of  The  Hope,  Hepburn,  1  W.  Rob.  15i,  the  value  of  the 
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vessel  condemned  being  insufficient  to  answer  the  damage,  the  same 
learned  judge  held  that  it  was  not  competent  for  the  court  to  engraft 
upon  the  proceeding  in  rem  a  personal  action  against  •the  owner  ^^^  ^^ 
of  the  vessel  to  make  good  the  excess  of  damage  beyond  the  pro-  L  ^^ ' 
ceeds  of  the  ship.  "  Looking,"  he  says,  "  to  the  general  principles  upon 
which  the  proceedings  in  this  court  are  conducted,  it  is,  I  apprehend, 
wholly  incompetent  for  the  court  to  engraft  a  personal  action  against 
the  master  as  part-owner  of  this  vessel  upon  the  proceedings  which 
have  already  taken  place  in  this  cause.  It  may  be  true,  as  stated,  that 
the  proceeds  of  the  Hope  will  prove  inadequate  to  answer  the  full 
amount  of  the  damages  which  the  owners  of  the  Nelson  have  sustained. 
If  so,  it  is  undoubtedly  a  hardship  upon  these  owners;  but  this  cir- 
camstance  will  not  entitle  me  to  exercise  a  jurisdiction  in  their  behalf, 
which,  according  to  my  own  impression,  I  clearly  do  not  possess.  I 
am  not  aware  of  any  case  in  which  this  court,  in  a  proceeding  of  this 
kind,  has  ever  engrafted  upon  it  a  further  proceeding  against  the 
owners,  upon  the  ground  that  the  proceeds  of  the  vessel  proceeded 
against  have  been  insufficient  to  answer  the  full  amount  of  the  damage 
pronounced  for."  [Bylbs,  J. — There  is  nothing  there  to  show  that  the 
jurisdiction  of  this  court  is  affected  by  the  proceedings  in  the  Admiralty 
Court.]  Having  obtained  a  decree  of  a  court  of  competent  and  con- 
current jurisdiction, — a  court  whose  decrees  and  orders  are  to  have 
the  effect  of  judgments  at  common  law :  24  Vict.  c.  10,  s.  15, — it  is 
contrary  to  reason  to  bold  that  a  party  shall  be  entitled  to  proceed  for 
the  same  cause  of  action  in  another  court  The  case  of  The  Yolant, 
Merchenty  1  W.  Bob.  383,  1  Notes  of  Cases  503,  is  to  the  same  effect 
as  the  case  of  The  Hope,  Hepburn.  In  the  two  cases  in  the  Admiralty 
Court  relied  on  by  the  other  side,  there  had  been  no  execution  upon 
the  judgment  in  the  first  proceeding.  Whereas,  this,  it  is  submitted, 
is  precisely  the  same  as  if,  after  judgment  and  execution  in  an  action  in 
one  common-law  court,  a  *second  action  were  brought  in  another  r«|Ao 
court  in  respect  of  the  same  cause.  In  Perry  v.  Barker,  8  Ves.  ^ 
527, 13  Yes.  198,  after  foreclosure  and  sale  of  the  mortgaged  estate,  the 
Court  of  Chancery  granted  an  injunction  to  restrain  the  mortgagee 
from  seeking  to  recover  the  difference  at  law.  In  the  case  of  the 
Fortitude,  Henrickson,  2  Dods.  Adm.  B.  58,  it  was  held  that  parties 
who  have  abandoned  a  former  suit  instituted  by  them  to  compel  pay- 
ment of  certain  alleged  bottomry-bonds,  will  not  be  permittee!,  unless 
on  strong  grounds  shown,  to  carry  on  proceedings  a  second  time  to 
enforce  a  demand  founded  on  the  very  same  bonds.  By  the  Merchant 
Shipping  Act,  17  &  18  Vict.  c.  104,  s.  504,  the  owner's  liability  is  in 
no  case  to  exceed  the  value  of  the  ship,  where  the  event  has  happened 
without  his  actual  fault  or  privity.  That  provision  will  be  futile,  if  a 
proceeding  of  this  sort  be  permitted. 

Archibald^  in  reply,  was  stopped  by  the  court 

WiLLSS,  J. — I  am  of  opinion,— and  my  Brother  Williams,  who  was 
obliged  to  go  to  Chambers^  desired  me  to  say  that  he  concurred  with 
us, — that  this  plea  cannot  be  sustained.  The  plea  sets  up  the  excep- 
tion of  res  judicata,  and  therefore  must  show  either  an  actual  merger 
or  that  the  same  point  has  already  been  deoided  between  the  same 
parties.  This,  I  apprehend,  is  clear  from  the  authority  of  Gomyns's 
jDigest,  Action  (K.  1.),  and  the  following  divisiona.    But  it  is  unneoes- 
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Bary  to  refer  to  the  ancient  authorities,  further  than  to  say  that  they 
are  entirely  consistent  with  the  modern  ones,  as  well  as  with  the  rule 
of  the  Civil  law.  Where  the  cause  of  action  is  the  same,  and  the 
plaintiflF  has  had  an  opportunity  in  the  former  suit  of  recovering  that 
which  he  seeks  to  recover  in  the  second,  the  former  recovery  is  a  har 
*1091   *^  ^^^  latter  *action.    To  constitute  such  former  recovery  a  har, 

J  however,  it  must  be  shown  that  the  plaintiflF  had  an  opportu- 
nity of  recovering,  and  but  for  his  own  fault  might  have  recovered,  in 
the  former  suit  that  which  he  seeks  to  recover  in  the  second  action. 
Every  one  is  familiar  with  the  case  of  a  party  who  brought  an  action 
for  the  recovery  of  1000?.,  and  for  default  of  evidence  recovered  5?. 
only,  and  then  brought  a  second  action  to  recover  the  balance ;  and 
the  recovery  in  the  former  action  was  held  to  be  a  bar  to  the  latter,  qu 
the  ground  that  the  plaintiff  had  had  an  opportunity  of  recovering  in 
the  first  action  the  whole  of  his  demand,  and  that,  regard  being  had  tt) 
the  shortness  of  life,  it  was  unreasonable  to  allow  a  defendant  to  be 
vexed  a  second  time  for  the  same  cause.(a)  But,  in  order  that  it  may 
be  a  bar,  the  circumstances  must  be  such  that  the  plaintiff  might  have 
recovered  in  the  former  suit  that  which  he  seeks  to  recover  in  tfco 
second.  The  authorities  in  the  Civil  law  upon  this  subject  are  col- 
lected by  Vice-Chancellor  Knight  Bruce  in  a  very  remarkable  jud^(* 
ment  in  a  case  of  Barrs  v.  Jackson,  1  Y.  &  C.  C.  C.  588  et  seq.(6)  If 
that  be  the  true  principle,  let  us  see  what  the  former  suit  here  w.is. 
Now,  the  former  suit,  as  explained  in  the  judgment  of  the  Privy 
Council  in  the  case  of  The  Bold  Buccleugh,  7  Moore's  P.  C.  267,  was 
for  the  purpose  of  establishing  a  maritime  lien  of  the  plaintiff  by 
reason  of  the  misconduct  of  the  owners  of  the  vessel  which  had  caused 
the  damage,  and  a  proceeding  which  had  for  its  object  the  obtaining 
from  the  proceeds  (or  the  bail)  satisfaction  for  the  injury  inflicted. 
What  is  the  object  of  the  present  action  ?  It  is  to  recover  compensa- 
tion from  the  defendants  for  the  damages  which  the  plaintiffs  hav^ 
*1101  sustained  by  reason  of  the  ♦injury  done  to  their  ship.    It  is 

•'  obvious  that  these  two  are  not  identical,  unless  the  proceeds  of 
the  sale  of  the  defendants'  vessel  are  equal  to  or  exceed  the  amount 
of  the  damages  sustained  by  the  plaintiffs'  vessel.  This  plea  does  not 
supply  us  with  the  means  of  ascertaining  that  fact:  there  is,  therefore, 
an  entire  absence  of  the  essential  part  of  a  plea  of  res  judicata.  It  is 
a  condition  of  such  a  plea  that  it  should  show  that  the  first  proceeding 
was  one  in  which  the  plaintiff  might  have  recovered  that  compensa- 
tion which  he  seeks  to  recover  in  the  second.  We  have  been  pressed 
by  Mr.  Brett  to  say  that  the  former  judgment  must  necessarily  oe  taken 
to  have  been  for  the  whole  of  the  damages  which  the  plaintiffs  have 
sustained.  That,  however,  would  I  think  be  putting  a  novel  and 
inconsistent  construction  upon  the  judgment  of  the  Admiralty  Court. 
It  comes  to  this.  Here  is  a  lien  which  it  requires  the  intervention  of 
the  court  to  make  available,  by  decreeing  a  sale.  If  a  person  having 
an  ordinary  lien  upon  a  chattel;  with  a  power  of  sale,  whether  bv 
agreement,  or  by  act  of  parliament,  were  to  sell  it  for  a  sum  which 
satisfied  only  one-half  of  the  debt,  would  he  be  prevented  from  suing 
in  a  court  of  law  for  the  recovery  of  the  other  half?    Clearly  no. 

(a)  Sm  Barber  «.  Lunb,  8  C.  B.  V,  8.  95  (B.  C.  L.  B.  roL  QS). 
(»)  And  tet  Bam  v.  JMkMB,  1  PhlUlpt  W». 
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Then,  why  should  the  plaintiflFs  be  precluded  here?  Several  cases 
have  been  referred  to,  where  judges  of  great  eminence  and  experience 
have  refused  to  allow  a  proceeding  in  personam  against  the  owner  in 
the  Admiralty  Court  to  be  engrafted  upon  a  proceeding  in  rem,  saying 
that  it  was  contrary  to  the  practice  of  that  court.(a)  It  may  very  well 
be,  looking  to  the  *reluctance  expressed  by  Sir  William  Scott,  r#i-i  i 
tn  the  case  of  the  Fortitudo,  2  Dods.  Adm.  R.  58,  to  permit  a  '- 
second  proceeding  to  enforce  payment  of  bottomry-bonds,  after  the 
abandonment  of  a  former  suit  instituted  for  the  same  purpose,  that 
there  is  something  in  the  constitution  and  practice  of  the  Admiralty 
Court  which  militates  against  a  proceeding  like  this.  But  there  is 
certainly  no  such  reluctance  in  the  common-law  courts.  Further,  there 
is  the  authority  of  Dr.  Lushington  in  the  case  of  The  Hope,  Hepburn, 
1  W.  Rob.  Adm.  Cas.  154,  that  it  is  not  competent  for  the  court  to 
eii.5raft  upon  a  proceeding  in  rem  a  personal  action  against  the  master 
(also  a  part-owner),  to  make  good  the  excess  of  damage  beyond  the 
proceeds  of  the  ship.  The  learned  judge  there  expressly  based  his 
judgment  upon  the  general  principles  upon  which  the  proceedings  in 
iho  Admiralty  Court  are  conducted.  But,  in  the  case  of  The  John 
and  Mary,  Swabey's  Adm.  Rep.  471,  the  plaintifif,  having  sued  in  a 
cause  of  collision  at  common  law,  and  recovered  a  verdict,  was  allowed, 
insolvency  intervening,  to  assert  his  lien  in  the  Admiralty  Court  upon 
the  ship,  even  after  she  had  been  transferred  to  a  third  party.  It 
w^ould  seem  to  be  a  very  extraordinary  and  somewhat  inconsistent 
thing,  if  the  proceeding  in  personam  should  be  held  no  bar  to  a  sub- 
sequent proceeding  in  rem,  and  yet  the  proceeding  in  rem  should  be 
held  a  bar  to  a  subsequent  proceeding  in  a  common-law  court  to  recover 
what  the  {daintiff  had  failed  to  recover  in  the  former  suit.  I*  must 
oomfess  I  see  no  reason  why  the  plaintifl&  should  *not  be  al-  r»i -jo 
lowed  to  recover  the  balance  of  the  damage  they  have  sus-  ^ 
taiued  by  a  proceeding  in  this  court.  Mr.  Brett  did  not  very  much 
rely  on  the  Merchant  Shipping  Act.  No  doubt  he  will  have  the  full 
b'^nefit  of  its  provisions  on  a  future  occasion. 

IJyleSj  J. — I  am  of  the  same  opinion.  This  is  like  the  case  of  a 
m»a  who,  having  a  debt  secured  by  a  pledge  or  mortgage,  necessarily 
resorts  to  legal  proceedings  to  make  the  pledge  available.  Having 
done  so,  and  thus  realized  only  a  portion  of  his  debt,  I  see  no  reason 
why  he  should  not  have  recourse  to  a  common-law  court  for  the 
recovery  of  the  residue.  The  right  to  proceed  in  the  Admiralty  Court 
in  rem,  after  the  personal  remedy  has  proved  abortive,  has  been  twice 
recognised  in  Swabey's  Admiralty  Reports, — once  in  the  case  of  the 
master's  wages  (The  Bengal,  p.  468),  and  again  in  the  case  of  a  col- 
lision (The  John  and  Mary,  p.  471).  The  only  difficulty  here  is,  that 
the  damages  may  exceed  the  value  of  the  ship.  The  defendants,  how- 
ever, could  not  plead  to  damages :   they  could  only  rely  upon  the 

(«)  "T1i«  warrant  of  arrest,"  aays  Sir  William  Seott  in  that  case,  «is  confined  to  the  ship; 
it  goes  no  farther.  It  appears  to  me,  therefore,  that  no  personal  liability  beyond  thai  value 
eoold  be  engrafted  npon  sneh  a  mode  of  proceeding ;  and  for  this  obyious  reason,  that,  if  I  were 
to  engraft  such  personal  responsibility  npon  the  owner,  the  original  process  woold  not  Justify 
inch  proceeding.  Not  only  the  original  process,  but  the  appearance  given  by  the  individual 
himself,  would  not  justify  it,  because  he  has  appeared  only  to  protect  'tis  interest  in  the  ship, 
both  by  the  form  of  the  warrant  and  the  form  of  his  appearance." 
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decree  in  the  former  suit  as  a  bar.    And,  for  the  reasons  already  given, 
I  think  it  is  no  good  plea  in  bar.  Judgment  for  the  plaintiflFs. 


That  the  partial  recovery  of  a  debt 
obtained  by  a  resort  to  a  pledge^  does 
not  preclude  the  creditor  from  suing 
for  the  residue  of  his  claim,  which  was 
the  point  determined  in  the  principal 
case,  is  also  involved  in  the  decision  of 
Ayers  v.  Watson,  where  the  right  to 
resort  to  additional  security  for  the 
debt  was  not  only  conceded  as  a  re- 
medy independent  of  the  controversy, 
but  was  assumed  as  the  ground  upon 
which  an  admission  made  during  the 
trial  that  the  creditor  had  additional 
security,  was  held  not  to  be  an  estoppel. 
The  undercurrent  of  the  argument  in 
favour  of  an  estoppel,  was  that  as  the 
creditor  might  avail  himself  of  the 
security,  it  should  go  in  reduction  of 
the  amount  to  be  recovered,  and  would 
thus  constitute  a  partial  defence.  But 
the  court  refused  to  entertain  the  pro- 
position that  the  security  ought^  before 
it  was  collected,  to  be  treated  as  a  fund 
which  should  contribute  to  the  liqui- 
dation of  the  debt;  and  unless  they 
maintained  that  notion,  the  existence 
of  the  security  did  not  become  mate- 
rial, and  the  admission,  in  consequence, 
being  irrelevant,  could  under  no  cir- 
cumstances operate  as  an  estoppel.  The 
case  was  this :  A.  secured  a  debt  by 
mortgaging  a  ship  to  B.,  who  took  pos- 
session ;  C.  obtained  judgment  against 
A.  and  levied  on  the  ship;  B.  replevied, 
and  C.  defending  in  sheriff's  name, 
called  A.,  who  testified  that  he  had  also 
given  B.  a  ground-rent  mortgage  as 
additional  security  for  the  debt.  A. 
was  held  not  estopped  by  this  admis- 
sion in  a  suit  on  the  ground-rent  mort- 
gage from  denying  that  the  mortgage 
was  a  security  for  the  debt :  25  Leg. 
Int.  (Supreme  Court  of  Pa.  1868)  316. 


It  is  mentioned  incidentally  in  the 
decision  that  the  defendant  Watson  had 
included  in  the  sum  recovered  by  him 
in  the  New  York  replevin  suit,  the 
92800  secured  by  the'ground-rent  mort- 
gage as  a  part  of  the  debt  covered  hy 
the  mortgage  on  the  ship.  Since  this 
remark  was  made,  however,  the  New 
York  Court  of  Appeals  has  reversed 
the  judgment  by  the  Supreme  Court, 
on  the  ground  that  the  judge's  charge 
was  inconsistent  with  the  evidence; 
which  consisted  of  the  testimony  of 
Maximilian  Goepp,  Esq.,  who  declared 
the  mortgage  invalid  by  the  law  of 
Pennsylvania.  The  judge  ignored  this 
testimony,  and  charged  the  jury  tlut 
the  mortgage  was  under  the  circuos- 
stances  valid  by  the  law  of  Pennsyl- 
vania. The  Court  of  Appeals  evidently 
concurred  in  the  accuracy  of  the  judge's 
statement  of  the  law  of  Pennsylvania,  bat 
pronounced  it  unwarranted  by  the  evi- 
dence :  Watson  v.  Campbell,  New  York 
Daily  Transcript,  Jan.  15,  1869.  It 
has,  from  the  earliest  times,  been  recog- 
nised in  Pennsylvania  as  one  of  the 
exceptions  to  the  rule  which  requires 
an  immediate  change  of  possession  that 
the  mortgage  of  a  ship  at  sea  is  valid, 
provided  the  mortgagee  takes  posses- 
sion as  soon  after  her  arrival  as  he  con- 
veniently can :  Morgan's  Ez'rs  v.  Bid- 
die,  1  Yeates  (1791)  3. 

Goodrich  v.  The  City,  was  the  con- 
verse of  the  principal  case.  The  plain- 
tifif  there  sought  first  to  recover  at 
common  law  in  the  state  courts  for  the 
loss  of  his  vessel,  and  subsequently  he 
endeavoured  to  recover  for  the  same 
loss  in  admiralty,  but  was  precluded 
by  the  judgment  against  hun  in  th» 
state  court:  6  Wall.  (1866)  566. 
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♦CLAUDE  BOUILLON  et  C'«  v.  LUPTON.    June  22.     ['US 

Tbree  steamers,  the  Bourdon,  the  Papin  No.  1,  and  the  Papin  No.  6,  which  were  intended 
Sor  the  naTigation  of  the  Danube,  were  insured  "at  and  from  Lyons  to  Galatz/'  with  leave  to 
eall  at  all  poru  and  places  in  the  Mediterranean  for  all  or  any  purpose,  beginning  the  adventure 
at  Lyons,  itc,  with  a  declaration  that  "  it  should  be  lawful  for  the  said  ships  to  proceed  and 
■ail  to  and  touch  and  stay  at  any  ports  or  places  whatsoever,  and  with  leave  to  tow  and  be 
towed,  without  being  deemed  any  deviation,"  Ac, — toarranttd  to  kail  on  or  be/ore  the  15th  of 
Aiff»9t,  1861.  . 

The  Papin  No.  6  left  Lyons  on  the  24th  of  July,  and  arrived  at  Marseilles  on  the  30th.  The 
Bourdon  and  Papin  No.  1  left  Lyons  on  the  2d  of  August,  and  arrived  at  Marseilles,  the  former 
on  the  7tb,  the  latter  on  the  8th.  All  three  vessels  were  in  a  fit  and  proper  state  for  the  voyage 
down  the  Rhone  to  Marseilles,  but,  from  the  nature  of  the  navigation,  they  could  not,  on  leav- 
ing Lyons,  be  in  a  state  of  readiness, — as  to  masts  and  sails,  chains  and  anchors,  sea  crew,  &o  , 
—for  the  sea  portion  of  the  voyage  to  Qalatz. 

They  all  left  Marseilles  properly  manned  and  equipped  for  the  residue  of  the  voyage  on  the 
23d  of  August, — the  intermediate  time  having  been  consumed  in  the  sea-equipment,  and  in  pro- 
earing  the  surveys  and  permit  to  depart  required  by  the  French  law,  which  could  only  bo 
obtained  at  Marseilles.    This  delay  the  jury  found  not  to  have  been  unreasonable : — 

Held,  that  both  the  implied  warranty  of  sea- worthiness,  and  the  express  warranty  to  sail  on 
or  before  the  15th  of  August,  were  complied  with. 

As  to  the  Papin  No.  6,  which  arrived  at  Marseilles  on  the  30th  of  July,  it  appeared  that  she 
might  have  been  got  ready  for  sea  several  days  earlier  than  she  was,  but  that  the  captain  deemed 
it  prudent  to  detain  her  at  Marseilles  in  order  that  all  three  vessels  might  depart  in  company. 
The  jury  having  found  that  this  was  a  reasonable  cause  of  delay  as  to  that  vessel,— the  crnirt 
refused  to  disturb  their  verdict 

This  was  an  action  brought  by  the  plaintiffs,  a  company  duly  ccm- 
stituted  and  established  in  Paris  as  a  socidt^  en  commandite  accordi/i|v; 
to  the  laws  of  France,  and  known  s^  the  Franco-Serve  Company,  upon 
three  policies  of  insurance. 

The  first  count  of  the  declaration  stated,  that,  by  a  policy  of  insur- 
ance, bearing   date   the  6th  of  September,  1861,  the   plaintiffs,  by 
Messrs.  Morice  &;  Dixey  as   their  agents,  caused   themselves  to  be 
insured,  lost  or  not  lost,  at  and  from  Lyons  to  Oalatz,  and  while  there 
for  ten  days,  with  leave  to  call  at  all  ports  and  places  in  the  Mediter- 
ranean for  all  or  any  purpose,  upon  the  body,  tackle,  apparel,  ord- 
nance, munition,  artillery,  boat,  and  other  furniture  of  and  in  the  ship 
or  steamer  Bourdon,  beginning  the  adventure  at  Lyons  as  above,  and 
continuing  the  same  during  the  said  voyage  and  until  the  said  ship 
and  premises  should  be  arrived  at  Galatz,  and  while  there  for  ten  days, 
against  perils  of  the  seas  and  certain  other  perils  and  adventures  as 
therein  mentioned  :  and  it  was  thereby  *declared  that  it  should   r^-i  1 4 
be  lawful  for  the  said  ship  and  premises  in  that  voyage  to  pro-   •■ 
ceed  and  sail  to  and  touch  and  stay  at  any  ports  or  places  whatsoever 
and  wheresoever,  and  with  leave  to  tow  and  be  towed,  without  being 
deemed  any  deviation,  and  without  prejudice  to  that  insurance;  and 
that  the  said  ship  and  premises  were  and  should  be  valued  at  **  On  hull, 
&c.,  valued  3000?.;  on  machinery,  valued  3000/.,— 6000?. ;"  to  pay  aver- 
age on  each  as  if  severally  insured,  and  general  average  as  per  foreign 
statement,  if  so  made  up :  And  by  the  said  policy  the  said  ship  and  pre- 
mises were  warranted  free  from  capture  and  seizure  and  the  conse- 
quences of  any  attempt  thereat :  And  the  said  ship  was  warranted  to  sail 
<m  or  be/ore  the  loth  day  of  August,  1861 :  And  by  a  memorandum  there 
under  written  the  said  ship  and  premises  were  warranted  free  from 
average  under  3  per  cent,  unless  general  or  the  ship  be  stranded :  Aver- 
ment, that  the  defendant  had  notice  of  all  the  premises,  and  thereupon. 
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in  consideration  of  a  certain  premium  paid  to  him  by  the  plaintiffs  for 
the  insurance  of  lOOZ.  Upon  the  said  ship  and  premises  in  the  said  policy 
mentioned,  the  defendant  subscribed  tne  said  policy  for  the  said  sum 
of  lOOZ.,  and  became  an  insurer  to  the  plaintiffs  of  and  upon  the  said 
ship  and  premises  to  that  amount,  And  upon  the  terms  and  conditions 
of  the  said  policy;  that  the  plaintiffs  were  then  and  from  that  time 
until  and  at  the  time  of  the  loss  thereinafter  mentioned  interested  in 
the  said  ship  and  premises  to  the  amount  of  all  the  moneys  by  them 
insured  thereon;  that  the  said  Morice  &  Dixey  effected"  the  said  policy 
as  their  agents  and  on  their  behalf;  and  that  the  plaintiffs  performed 
and  complied  with  all  warranties  in  the  said  policy  contained  ;  that  the 
said  ship  with  the  premises  on  board  thereof  departed  on  her  said 
voyage,  and  while  she  was  proceeding  on  the  said  voyage,  and 
*11^1  *^^r'^o  ^'*®  continuance  of  the  said  risk,  the  said  ship  and 
-I  premises  were,  by  perils  insured  against,  wholly  lost ;  and  that 
th.^  plaintiffs  did  all  things  on  their  part  to  be  done,  and  all  things 
h  tppened,  and  all  times  elapsed,  to  entitle  the  plaintiffs  to  be  paid  by 
On  defendant  the  said  sum  of  lOOZ.  so  insured  by  him  as  aforesaid; 
bvt  that  the  defendant  had  not  paid  the  same. 

The  second  count  was  upon  a  policy  in  the  like  terms  and  for  the 
jjyMe  amount  on  the  ship  or  steamer  "Papin  No.  1 :"  and  the  third 
CO  mt  was  upon  a  policy  in  the  like  terms  and  for  the  same  amount 
cu  the  ship  or  steamer  "  Papin  No.  6."  There  was  also  a  count  for 
mc^ney  received  by  the  defendant  for  the  use  of  the  plaintiffs,  and  for 
money  found  due  on  accounts  stated. 

The  defendant  pleaded,  as  to  the  first,  second,  and  third  counts, — firsts 
that  the  plaintiffs  did  not  cause  themselves  to  be  insured  as  in  those 
CO  ants  respectively  mentioned,  nor  did  the  defendant  become  an 
ip.Murer  to  the  plaintiffs  as  in  those  counts  respectively  mentioned,  as 
therein  respectively  alleged, — secondly,  that  the  plaintiffs  were  not 
interested  in  the  respective  subject-matters  of  insurance  in  those  counts 
mentioned,  as  therein  respectively  alleged, — thirdly,  that  the  said 
ships  and  premises  respectively  did  not  depart  on  the  voyages  insured, 
a «  in  those  counts  respectively  alleged, -^fourthly,  that  the  said  ships 
a-'d  premises  respectively  were  not,  nor  was  any  part  of  the  same 
respectively,  lost  by  the  perils  insured  against,  as  in  those  counts 
respectively  alleged, — fifthly,  that  the  said  ships  and  premises  respec- 
tively did  not  sail  on  or  before  the  15th  day  of  August,  1861,  within 
the  true  intent  and  meaning  of  the  warranties  contained  in  the  said 
policies  respectively, — sixthly,  that,  at  the  time  when  the  said  ships 
♦1161  ^^^  premises  respectively  departed  and  set  *sail  on  the  voyages 
^  respectively  insured  by  the  said  policies  respectively,  they  were 
respectively  not  seaworthy  for  the  respective  voyages, — seventhly, 
that,  before  the  respective  losses  in  those  counts  mentioned,  the  said 
ships  and  premises  respectively  wrongfully  and  improperly  delayed 
proceeding  upon  and  deviated  from  the  voyages  respectively  insured, 
— and,  to  the  money  counts,  eighthly,  never  indebted.    Issue  thereon. 

The  cause  was  tried  before  Cockburn,  C.  J.,  and  a  special  jury,  at 
the  last  Spring  Assizes  at  Kingston,  when  the  following  facts  were 
proved  and  admitted: — The  plaintiffs  are  a  French  socidte  en  com- 
mandite, whose  object,  amongst  other  things,  was,  to  run  steamers  on 
the  river  Danube.     For  this  purpose  they  purchased  the  steamers  in 
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question,  the  Bourdon,  the  Papin  No.  1,  and  the  Papin  No.  6,  which 
were  or  had  been  river  steamers  built  for  and  employed  in  the  navi- 
gation of  the  Rhone,  and  were  then  at  Lyons:  and,  in  order  to 
strengthen  them  and  put  them  into  condition  for  performing  the  sea- 
voyage  to  the  Danube,  they  had  them  (and  a  fourth  yessel  called  the 
Creuzot)  repaired  under  an  agreement  whereby  the  three  first-named 
vessels  were  to  be  completed  and  ready  to  depart  by  the  15th  of 
July,  1861. 

In  the  month  of  July,  1861,  the  plaintiffs,  through  their  agents, 
effected  the  three  policies  of  insurance  in  question  on  the  hull  and 
machinery  of  the  three  steamers  Papin  No.  1,  Papin  No.  6,  and  Bour 
don,  then  at  Lyons.  The  policies  were  subscribed  in  the  usual  manner 
by  the  defendant,  an  underwriter  at  Lloyd's. 

The  steamer  Papin  No.  6  left  Lyons  on  the  24th  of  July,  and  the 
Papin  No.  1  and  the  Bourdon  on  the  2d  of  August,  1861. 

The  first  part  of  the  voyage  from  Lyons  to  Galatz  consists  of  a 
river  voyage  down  the  Rhone  for  a  *distance  of  about  three  hun-  r#i  1 7 
dred  miles,  viz.  from  Lyons  to  Aries,  at  or  near  the  mouth  of  ^ 
the  Rhone.  This  navigation  can  be  performed  only  by  vessels  of 
light  draught  and  without  masts  or  standing  rigging,  in  consequence 
of  the  shallowness  of  the  water  and  of  there  being  several  bridges 
across  the  Rhone;  and,  according  to  the  French  law,  it  is  necessary 
that  there  should  be  a  special  permit  for  this  river  voyage,  and  that 
the  vessel  should  be  manned  by  a  competent  river  crew. 

It  was  admitted,  on  behalf  of  the  defendant,  that  the  vessels  were 
when  they  left  Lyons,  and  continued  to  be  throughout  the  river  navi- 
gation, in  a  fit,  proper,  and  sea- worthy  state  and  condition  for  the 
unvigation  of  the  river. 

The  vessels,  on  leaving  Lyons,  had  their  masts  on  board,  but  none 
of  the  said  masts  up;  it  being,  as  before  mentioned,  impossible  to 
descend  the  Rhone  with  the  masts  up,  on  account  of  the  bridges 
over  the  river.  The  steamers,  at  the  time  they  left  Lyons,  were  not 
furnished  with  rigging,  sails  of  any  kind,  compasses,  chains,  or  sea- 
anchors, — all  of  which  were  indispensable  for  the  voyage  to  Galatz; 
and  they  were  manned  with  river  crews,  and  not  with  sea  crews.  The 
''^gg^ng*  sails,  compasses,  chains,  and  sea  anchors  for  such  voyage 
could  not  be  purchased  at  Lyons,  but  might,  if  necessary,  have  been 
purchased  at  Marseilles  or  some  other  seaport,  and  sent  up  to  Lyons. 
A  crew  for  a  sea  voyage  could  not  be  procured  at  Lyons.  Chains 
and  sea-anchors  could  not  have  been  carried  on  board  the  said  steamers 
during  the  river  navigation,  on  account  of  the  draught  of  water. 

The  steamer  Papin  No.  6  reached  Aries  on  the  28th  of  July,  left  it 
on  the  29th,  and  reached  Marseilles  on  the  same  night,  and  was  noti- 
fied on  the  following  day.  The  Bourdon  reached  Aries  on  the  6th  of 
August,  left  Aries  on  the  same  day,  arrived  at  Marseilles  on  the  7th, 
and  •was  notified  on  the  following  day.  The  Papin  No.  1  r#-«^ g 
reached  Aries  on  the  8th  of  August,  left  Aries  on  the  same  '■ . 
day,  and  arrived  at  Marseilles  and  was  duly  notified  on  the  9th. 

It  was  necessary,  for  the  reasons  and  purposes  hereinafter  men- 
tioned, that  all  the  three  steamers  should  proceed  to  and  stay  at  Mar- 
seilles. 

Aries  is  a  port  on  the  Rhone  a  little  above  the  mouth  of  the  river, 
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and  Marseilles  is  distant  about  thirty  miles  from  the  mouth  of  the 
Ehone.  According  to  the  French  law,  the  river  navigation  stops  at 
Aries ;  from  Aries  to  Marseilles  is  considered  a  sea  voyage.  The 
voyage  between  these  two  places  is  a  coasting  voyage  of  about  thirty- 
two  English  miles. 

The  three  steamers  left  Aries  in  the  same  condition  (except  as  to 
the  crews)  in  which  they  left  Lyons.  They  were  not,  nor  was  either 
of  them,  manned  with  complete  sea  crews ;  but  some  additional  sailors 
were  taken  on  board  each  of  them  at  Aries,  to- assist  the  several  river 
crews  in  bringing  the  steamers  round  from  Aries  to  Marseilles;  and 
each  vessel  was  under  the  charge  of  a  skilled  and  competent  sea  cap 
tain. 

Masts,  ropes,  chains,  and  sea-anchors  could  have  been  obtained  at 
Aries,  but  not  so  conveniently  or  expeditiously  as  at  Marseilles.  A 
sea  crew  might  be  obtained  at  Aries.  Compasses  and  sails  could  only 
be  obtained  at  Aries  by  ordering  them  from  Marseilles.  There  art. 
no  persons  at  Aries  competent  to  adjust  the  compasses,  which  wa.'i 
necessary  in  the  case  of  each  of  the  three  steamers. 

When  the  steamers  left  Aries,  and  throughout  the  voyage  to  Mai  • 
seilles,  they  were  in  fit  and  suflScient  state  and  condition  to  perform 
that  portion  of  the  voyage;  but  they  were  not  sea-worthy  for  tl.<5 
voyage  to  Galatz :  and  some  alteration  in  their  rudders  was  nec^f.- 
sary. 

♦1191  *^^^  French  law  requires  that  every  vessel,  before  putting: 
-'  to  sea,  should  undergo  two  inspections  by  a  commission  of 
"capitaines  visiteurs;"  that  she  should  receive  on  the  first  occasior  a 
certificate  of  survey  enumerating  what  (if  any)  repairs,  alterations,  or 
additions  are  necessary  to  render  her  fit  to  put  to  sea ;  and  that,  (ri 
the  second  inspection,  she  should  receive  a  certificate  of  fitness  "^br 
sea,  reciting  the  requisitions  made  in  the  first,  and  specifying  that 
they  had  severally  been  complied  with.  In  all  cases  the  two  inspec- 
tions are  indispensable,  even  though  upon  the  first  inspection  no  re 
pairs,  alterations,  or  additions  may  have  been  ordered.  The  French 
law,  in  the  case  of  a  steamer,  further  requires  that  there  should  be 
another  inspection  by  other  officers,  to  test  her  fitness  for  sea  in  re- 
spect to  her  machinery,  and  to  certify  thereto.  When  these  and 
other  provisions  of  the  law  have  been  complied  with,  the  vessel,  un- 
less she  is  navigating  backwards  and  forwards  between  fixed  ports 
under  a  regular  license,  must  obtain  a  "permit  de  partir"  before  she 
will  be  allowed  to  leave  port. 

The  commission  of  inspection  for  all  ships  and  steamers  to  sail 
from  the  Mediterranean  coast  of  France,  sits  at  Marseilles,  where  the 
commissioners  reside. 

In  the  case  of  the  three  steamers  in  question,  the  several  inspec- 
tions and  certificates  above  enumerated  were  necessary ;  and  the 
same  could  not  have  been  had  at  any  other  place  than  Marseilles. 

Upon  the  arrival  of  the  vessels  respectively  at  Marseilles,  the  fur- 
nishing them  and  fitting  them  out  with  what  was  required  for  the 
voyage  to  Galatz  was  commenced  and  proceeded  with.  The  masts 
and  rigging  were  set  up ;  and  the  sails  were  put  on  board  and  fixed. 
The  measurements  for  these  sails  had  been  taken  at  Lyons  by  a  ship- 
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broker  of  Marseilles  in  the  early  part  of  *July ;  and  the  sails  r»i  90 
were  ordered  to  be  and  were  ready  at  Marseilles  for  the  seve-   ^ 
ral  vessels  at  the  times  of  their  respective  arrivals  at  that  port.  Chains 
and  sea-anchors  were  also  put  on  board  the  several  steamers,  and  their 
compasses  were  adjusted. 

The  crew  of  the  Papin  No.  6  were  hired  and  went  on  board  her  at 
Marseilles  on  the  30th  of  July ;  that  of  the  Bourdon  were  hired  and 
went  on  board  her  at  Marseilles  on  the  7th  of  August ;  and  that  of 
the  Papin  No.  1  were  hired  and  went  on  board  her  about  the  16ch  or 
17th  of  August. 

Application  was  made  on  the  13th  of  August  to  the  "capitaines 
visiteurs"  to  inspect  all  the  three  vessels.  The  first  survey  of  those 
officers  took  place  on  the  16th  of  August.  The  certificates  of  such 
surveys  were  signed  on  that  day,  and  registered  in  the  registry  office 
of  the  Tribunal  de  Commerce  at  Marseilles  on  the  20th.  The  second 
survey  of  the  "capitaines  visiteurs"  on  each  of  the  three  vessels  took 
place  on  the  19th  of  August;  and  the  certificates  of  such  last-men- 
tioned surveys  were  registered  as  required  by  the  French  law  on  the 
20th. 

The  "  r61e  d^^quipage,"  or  muster-roll,  was  presented  for  signature 
and  duly  signed  on  the  19th  of  August.  The  French  law  requirijs 
that  the  said  r6le  d'^quipage  should  be  signed  before  the  sailing 
license  is  granted.  The  sailing  license  or  permit  de  partir  was  appli«3d 
for  on  the  19th  of  August ;  and  a  provisional  permit,  which  was  suffi- 
cient to  authorize  the  vessels'  sailing  on  the  voyage,  was  granted  on 
the  20tb. 

The  three  vessels  were  ready  to  sail  for  Galatz  on  the  morning  of 
the  20th  of  August,  and  not  before. 

The  Papin  No.  6  might  have  been  properly  equipped,  certified,  and 
ready  to  sail  from  Marseilles  some  days  before  the  20tn  of  August :  but 
her  equipment  was  not  hastened  as  much  as  it  might  have  been,  because 
*it  was  deemed  prudent  and  reasonable,  for  the  common  inte-  r^ioi 
rests  of  the  underwriters  and  the  assured,  that  she  should  be  ^ 
delayed  for  the  purpose  of  sailing  in  company  with  the  other  two 
vessels.     A  captain  m  the  French  navy  gave  evidence  to  this  effect. 

The  three  vessels  were  detained  by  stress  of  weather  at  Marseilles 
from  the  20th  of  August  until  the  23d,  on  which  day  they  set  sail  in 
company. 

It  was  admitted  on  behalf  of  the  defendant,  that,  at  the  time  the 
three  vessels  so  left  Marseilles,  they  were  in  all  respects  sea- worthy  for 
the  voyage  to  Galatz.  No  delay  or  deviation  took  place  from  the  time 
of  the  vessels'  leaving  Marseilles. 

The  three  steamers  all  went  down  together  in  the  Black  Sea  on 
the  14th  of  October,  1861,  the  first  day  they  got  into  the  Black  Sea, 
and  within  a  day's  sail  of  their  destination,  and  were  totally  lost. 

The  Lord  Chief  Justice  left  it  to  the  jury  to  say  whether  there  was 
an  unreasonable  delay  in  the  fitting  out  of  all  or  any  of  the  said  three 
Btearaers  at  Marseilles,  and  requested  the  jury,  in  the  e\ent  of  their 
thinking,  that,  in  the  case  of  the  Papin  No.  6,  there  had  been  unrea- 
sonable delay,  to  find  specially  whether  it  was  prudent  and  reasonable, 
for  the  common  interest  of  the  underwriters  and  the  assured,  that  the 
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I'ipin  No.  6  should  be  delayed  for  the  company  of  the  other  two 
vessels. 

The  jury  found  that  there  was  no  unreasonable  delay  as  regarded 
the  Papin  No.  1  and  the  Bourdon ;  and,  as  regarded  the  Papin  No.  6, 
that  the  delay  was  justified  by  the  fact  of  her  waiting  for  the  other 
vessels. 

Upon  these  findings,  his  Lordship  directed  the  verdict  to  be  entered 
for  the  plaintiffs;  reserving  leave  for  the  defendant  to  move  to  enter 
the  verdict  for  him  as  to  all  or  any  of  the  vessels,  upon  the  grounds, — 
♦1921  ^^^^'  ^^^*  ^^®  warranties  as  to  the  sailing  on  or  before  *the  15th 
^  of  August,  1861,  were  not  complied  with, — secondly,  that  the 
vessels  were  bound  to  sail  on  or  before  that  day,  properly  equipped 
for  the  voyage,  without  being  afterwards  delayed  for  the  purpose  of 
preparations  and  being  made  ready  for  the  voyage, — thirdly,  that  the 
vessels  were  not  sea-worthy  at  Lyons,  nor  at  the  time  of  their  com- 
mencing their  voyage  upon  the  open  sea:  and,  as  to  the  vessel  Papin 
No.  6,  on  the  further  ground  that  the  delay  at  Marseilles  in  waiting 
for  the  other  vessels  was  not  justifiable. 

Bovill,  Q.  C,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly, 
or  for  a  new  trial,  on  the  ground  that  the  verdict  was  against  the  evi- 
dence on  the  last  point,  viz.  as  to  the  Papin  No.  6.  He  cited  Ridsdale 
V.  Newnham,  4  Campb.  Ill,  8  M.  &  Selw.  456,  Pettigrew  v.  Pringle,  8 
B.  &  Ad.  514  (E.  C.  L.  R.  vol.  23),  and  1  Arnould  on  Insurance,  2d 
edit.  643.  [WiLLKS,  J.,  referred  to  Biccard  v.  Shepherd,  14  Moore's 
P.  C.  471.] 

Horace  Lhyd  and  Wathin  Williams  showed  cause. — Two  questions 
MV.  presented  for  consideration  in  this  case, — first,  whether  there  has 
l)'3en  a  compliance  with  the  warranty  "  to  sail  on  or  before  the  15th 
<»'/  August," — secondly,  whether  there  was  a  deviation,  more  especially 
OA  the  part  of  one  of  the  vessels,  the  Papin  No.  6,  by  an  unreasonable 
dfilay  at  Marseilles  after  the  commencement  of  the  voyage.  The 
M'fcole  law  upon  the  subject  of  the  warranty  to  sail  on  or  before  a  given 
do.y  will  be  found  in  the  cases  of  Ridsdale  v,  Newnham,  4  Campb.  Ill, 
3  M.  &  Selw.  456,  Pettigrew  v.  Pringle,  8  B.  &  Ad.  514  (E.  C.  L.  R. 
V(»l  23),  Cochrane  v.  Fisher,  2  C.  &  M.  581,  4  Tyrwh.  424  (in  error,  1 
(5  M.  &  R.  809,  5  Tyrwh.  496),  and  Lang  v.  Anderdon,  8  B.  &  0.  495 
(K.  C.  L.  R.  vol.  10),  5  D.  &  R.  898.  The  result  seems  to  be,  that,  in 
oi  der  to  comply  with  a  warranty  to  sail,  the  ship  must  not  only  have 
broken  ground  on  or  before  the  day,  but  she  must  have  done 
♦1231  **^^  ^^^^  *"  intention  of  at  once  proceeding  on  her  sea  voyage, 
^  being  then  in  a  state  of  perfect  readiness  for  it.  Seaworthiness 
is  a  relative  term,  having  reference  to  the  particular  perils  the  ship 
may  be  expected  to  encounter :  Gibson  v.  Small,  4  House  of  Lords 
Cases  353.  Here,  the  insurance  is  for  a  voyage  from  Lyons  to 
Galatz, — Lyons  being  about  three  hundred  miles  up  the  Rhone,  and 
Galatz  about  ninety-five  miles  from  the  mouth  of  the  Danube  (see 
Schilizzi  V.  Derry,  4  Ellis  k  B.  882), — with  leave  to  call  at  all  ports 
and  places  in  the  Mediterranean  for  all  or  any  purpose;  and  it  was 
declared  "  that  it  should  be  lawful  for  the  vessels  to  proceed  and  sail 
to  and  touch  and  stay  at  any  ports  or  places  whatsoever  and  whereso- 
ever, and  with  leave  to  tow  and  be  towed,  without  being  deemed  any 
deviation,  and  without  prejudice  to  the  insurance;"    The  Rhone,  as  is 
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well  known,  and  as  the  underwriters  must  be  assumed  to  have  known, 
is  a  narrow  and  swift  river,  spanned  by  several  bridges,  and  having 
its  course  obstructed  by  shoals  and  mud-banks  which  make  its  navi- 
gation exceedingly  difficult,  and  only  to  be  performed  by  a  vessel 
without  masts  and  having  on  board  a  river  crew.  The  facts  show 
that  the  vessels,  which  all  left  Lyons  before  the  15th  of  August,  1861, 
started  with  everything  on  board  and  in  all  respects  completely  fit  for 
the  voyage  down  to  Aries.  It  appears  also  that  it  was  convenient  in 
the  highest  degree  for  the  vessels  to  go  to  Marseilles  for  some  of  the 
equipment  necessary  for  the  sea  portion  of  their  voyage,  and  absolutely 
essential  that  they  should  go  there  for  some  of  them,  and  especially 
for  the  surveys  required  by  the  French  law  and  for  the  permit  de 
partir,  without  which  they  could  not  have  proceeded  to  sea.  That  the 
vessels  left  Lyons  in  a  fit  state  for  the  prosecution  of  the  voyage  down 
the  river,  is  conceded;  and  it  was  proved  that  what  was  done  at  Mar- 
seilles *was  proper  and  necessary  to  be  done  there;  and  the  [-#194 
jury  have  found  that  there  was  no  unreasonable  delay.  In  ^ 
Dixon  V.  Sadler,  5  M.  &  W.  405,  414,  Parke,  B.,  thus  lays  down  f.he 
law  as  to  the  implied  warranty  of  sea- worthiness, — "  In  the  case  of  an 
insurance  for  a  certain  voyage,  it  is  clearly  established  that  there  is 
an  implied  warranty  that  the  vessel  shall  be  sea- worthy,  by  whicl*  is 
meant  that  she  shall  be  in  a  fit  state  as  to  repairs,  equipment,  nnd 
crew,  and  in  all  other  respects,  to  encounter  the  ordinary  perils  of  Hie 
voyage  insured,  at  the  time  of  sailing  upon  it.  If  the  insuraiice 
atti^ches  before  the  voyage  commences,  it  is  enough  that  the  state  of 
the  ship  be  commensurate  to  the  then  risk  ;(a)  and,  if  the  voyage  be 
such  as  to  require  a  different  complement  of  men,  or  state  of  equipment^  in 
different  parts  of  it,  as,  if  it  were  a  voyage  down  a  canal  or  river,  and 
thence  across  to  the  open  sea,  it  would  be  enough  if  the  vessel  were  at  the 
commencement  of  each  stage  of  the  navigation  properly  mamied  and 
equipped  for  it,^^  Several  cases  are  referred  to  as  establishing  that 
principle:  and  it  received  the  confirmation  of  the  judicial  committee 
of  the  Privy  Council  in  the  recent  case  of  Biccard  v.  Shepherd,  14 
Moore's  P.  0.  471.  In  the  case  of  an  insurance  of  a  vessel  on  a 
voyage  to  the  Greenland  fishery,  it  is  well  known  that  part  of  the 
necessary  equipment,  as  well  as  the  crew,  are  taken  on  board  when 
the  vessel  arrives  at  the  Orkney  Islands.  There,  the  warranty  to  sail 
on  or  before  a  given  day  would  be  complied  with  by  a  departure  in  a 
state  of  fitness  for  that  portion  of  the  voyage.  This  voyage  clearly  is 
one  which  is  divisible  into  distinct  parts  or  stages,  according  to  the 
rule  laid  down  by  Lord  Wensleydale ;  and  it  is  enough  if  the  vessels, 
at  the  time  of  their  departure  from  Lyons,  were,  as  the  jury  have 
*found,  and  as  indeed  the  defendant  admitted,  in  a  fit  state  to  r«i  95 
undertake  the  voyage  to  Aries,  and  fit  on  leaving  Aries  for  the  '- 
voyage  to  Marseilles.  The  rule  laid  down  in  Arnould  on  Insurance,  § 
228,  upon  the  authority  of  Lang  v.  Anderdon,  8  B.  &  0. 495  (E.  0.  L.  R. 
vol.  10),  5  D.  &  R.  393,  Ridsdale  v.  Newnham,  4  Campb.  Ill,  3  M.  & 
Selw.  456,  and  Pettigrew  v.  Pringle,  3  B.  &  Ad.  614  (E.  C.  L.  R.  vol, 
28),  applies  only  to  a  voyage  from  port  to  port  In  the  last- mentioned 
case  the  vessel  put  into  another  port,  and  made  that  for  all  essential 
purposes  the  port  of  departure.    This  is  well  illustrated  by  the  case 

(a)  Annw  V.  Woodaao,  3  T«aii(.  30 ;  Hibbert  v.  Martin,  Park  Ini.  6  adit.  VoL  1,  p.  29f ,  a. 
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♦1291  ^^^*  ®^®  ^^^  °^*  ^®^  ^^^^  quantity  of  ballast  (only  fifteen  tons 
J  "instead  of  fifty),  there  being  a  bar  at  the  mouth  of  the  river 
which  the  ship  could  not  have  crossed  with  that  quantity  on  board. 
Boats  were  in  waiting  outside,  on  the  1st  of  September,  to  ship  the 
remainder  of  the  ballast,  and  the  vessel  crossed  the  bar  on  that  day, 
but  struck  in  doing  so,  and  the  master,  to  ascertain  what  damage  she 
had  received,  put  into  an  adjacent  port  without  taking  the  rest  of  his 
ballast,  which  was  not  done  till  the  4th,  and  the  vessel  proceeded  upon 
her  voyage  on  the  8th.  It  was  held  that  the  ship's  dropping  down  the 
river  and  crossing  the  bar  without  her  full  ballast,  was  not  a  sailing  ; 
and  that,  until  the  ballast  was  completed,  she  was  not  ready  for  sea 
within  the  rule  referred  to  by  the  policy.  "  The  general  principle  of 
the  decisions,"  said  Lord  Tenterden,  '*  is  this,  that  if  a  ship  quits  hfe. 
moorings  and  removes,  though  only  to  a  short  distance,  being  per/ecllf 
ready  to  proceed  upon  her  voyage,  and  is  by  some  subsequent  occurrencd 
detained,  that  is  nevertheless  a  sailing :  but  it  is  otherwise,  if,  at  tho- 
time  when  she  quits  her  moorings  and  hoists  her  sails,  she  is  not  in  a 
condition  for  completing  her  sea  voyage."  And  Littledale,  J.,  said  : 
"to  entitle  the  plaintiff*  to  recover,  it  should  have  appeared  that  the 
ship  broke  ground  on  the  1st  of  September,  ready  to  go  to  sea.  She 
required  fifty  tons  of  ballast  to  cross  the  Atlantic,  and  she  had  not 
that  quantity  on  board  till  the  4th  of  September.  It  is  said  that  whe.u 
she  broke  ground  she  had  as  much  ballast  as  she  could  take  withni 
the  bar;  but  that  is  no  excuse;  it  was  the  plaintiff'^s  business  to  put 
himself  in  such  a  situation  as  to  be  sure  of  completing  his  ballast  in 
the  proper  time.  Having  left  it  to  the  last  moment,  he  must  be  liable 
for  the  consequence."  So  here,  the  plaintiffs  should  have  taken  care 
that  the  vessels  should  be  ready  for  sea  by  the  day  named  in  the  war- 
ranty. In  Graham  v.  Barras,  5  B.  &  Ad.  1011  (E.  C.  L.  R.  vol.  28), 
*1301  **  ^'^^P  ^^^  insured  from  April  1st,  1831,  to  January  1st,  1832, 
J  warranted  not  to  sail  foreign  after  the  times  limited  in  certain 
club  rules.  The  rules  or  warranties  of  the  club  limited  the  times  of 
sailing  to  different  parts  of  the  world,  and  by  a  distinct  warranty  it 
was  declared  that  the  time  of  clearing  at  the  Custom  House  should  be 
deemed  the  time  of  sailing,  provided  the  ship  was  then  ready  for  sea. 
The  vessel  insured  was  bound  for  the  Bay  of  Fundy  from  Dublin,  and 
the  last  day  for  sailing,  by  the  rules,  was,  the  1st  of  September.  She 
cleared  out  on  the  31st  of  August,  and  dropped  down  the  Liffby  on 
the  1st  of  September,  with  an  incomplete  crew  (though  a  full  com- 
plement was  engaged  before  the  ship  cleared  out),  to  a  place  within 
the  port  of  Dublin,  where  she  lay  at  anchor  the  rest  of  the  day. 
During  that  day,  the  whole  crew  came  on  board,  and  on  the  2d  she 
proceeded  on  her  voyage,  having  been  prevented  from  doing  so  on  the 
1st  by  an  unfavourable  wind.  She  was  afterwards  lost :  and  in  an 
action  upon  the  policy,  it  was  held  that  the  plaintiff  was  not  entitled 
to  recover,  for  that  the  ship  did  not  actually  sail  till  afler  the  1st  of 
September,  and  that  she  was  not  ready  for  sea  at  the  time  of  clearing 
out,  the  whole  crew  not  being  then  on  board.  These  oases,  it  is  sub- 
mitted,  clearly  show  that  these  vessels  were  bound  to  be  in  a  conditiou 
on  the  15th  of  August  to  begin  the  voyage, — the  entire  voyage, — u.» 
Oalatz ;  and  the  delay  at  Marseilles  for  the  purpose  of  putting  them 
in  that  condition  was  wholly  unjustifiable.     Dixon  i;.  Sadler,  5  M.  & 
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W.  414,  is  no  authority  for  saying  that  a  voyage  may  be  split  up  into 
distinct  portions  quoad  the  warranty  to  sail  on  or  before  a  given  day  • 
and  all  that  is  laid  down  in  the  judgment  of  Lord  Wensleydale  in 
Biccard  v.  Shepherd,  14  Moore's  P.  0.  471,  is,  that  there  may  be  one 
degree  of  sea- worthiness  for  a  voyage  down  a  canal  or  river,  and 
another  *and  different  one  for  a  voyage  to  be  performed  upon  r*i  oi 
the  open  sea.  [Willes,  J. — I  do  not  see  how  you  give  any  ^ 
application  to  the  language  of  Lord  Wensleydale  in  that  case.  Your 
argument  seems  to  be,  that,  although  it  is  conceded  that  a.  different 
state  of  fitness  or  worthiness  is  required  for  the  river  navigation  from 
that  which  is  required  for  the  sea,  no  time  is  to  be  allowed  for  the 
necessary  change  in  the  condition  of  the  vessels.]  The  plaintiffs  were 
bound  to  have  the  vessels  in  a  fit  state  and  ready  to  proceed  to  sea  by 
the  day  named  in  the  warranty.  It  is  not  pretended  that  this  might 
not  have  been  done  at  Aries. 

As  to  the  vessel  Papin  No.  6,  although  she  arrived  at  Marseilles  on 
the  29th  of  July,  no  attempt  was  made  to  get  her  ready  for  sea  before 
the  7th  or  8th  of  August.  The  reason  assigned  for  this,  was,  that  it 
was  considered  advisable,  having  regard  to  the  safety  of  the  captains 
and  crews,  that  the  three  vessels  should  sail  in  company.  That, 
however,  was  a  delay  for  the  purpose  of  avoiding  a  peril  not  insured 
against :  and  there  was  no  evidence  to  show,  that,  in  case  of  danger 
arising  in  the  course  of  their  passage  from  Marseilles  to  Galatz,  these 
vessels  coiftd  have  assisted  each  other.  The  case,  as  regards  this 
point,  is  precisely  within  the  principle  of  O'Reilly  v.  The  Royal 
Exchange  Assurance,  4  Campb.  246,  and  O'Reilly  v,  Gonne,  4  Campb. 
249.  In  the  former  it  was  held,  that,  where  a  policy  of  insurance 
contains  a  warranty  against  seizure  in  port,  if  the  ship,  to  avoid  such 
seizure,  runs  to  sea  before  she  is  properly  loaded,  and  is  in  conse- 
quence obliged  to  go  to  a  port  out  of  the  course  of  the  voyage 
insured,  the  underwriters  are  not  liable  for  a  subsequent  loss ;  and  m 
the  latter,  where  the  policy  contained  no  warranty  against  seizure, 
the  underwriters  were  held  liable.  At  all  events,  therefore,  there 
must  be  a  verdict  for  the  defendant,  or  a  new  trial,  as  to  the  Papin 
No.  6. 

•Willes,  J.(a) — This  case  presents  some  features  of  novelty:  r#i  qo 
and,  if  the  court  were  of  opinion  that  the  novelty  was  in  the  '■ 
principle  of  law  which  it  is  necessary  to  affirm  for  the  purpose  of 
disposing  of  the  rule,  we  should  certainly  have  taken  time  to  consider 
our  judgment.  But,  as  it  appears  to  us, — upon  full  consideration,  and 
after  having  had  the  advantage  of  a  most  able  and  elaborate  argu- 
ment on  both  sides, — that  the  principle  which  must  determine  the 
case  is  one  which  is  clear  as  well  as  familiar,  we  have  come  to  the 
conclusion  that  it  will  be  better  to  dispose  of  it  at  once, — though, 
fleeing  the  large  amount  involved,  it  would  have  been  more  satisfactory 
to  our  minds  if  the  argument  had  taken  place  before  a  full  court.  The 
parties,  however,  were  anxious  that  the  case  should  be  heard  at  these 
sittings:  and,  if  either  of  them  b*e  dissatisfied  with  our  decision,  thej 
will  not  be  without  remedy. 

The  novelty  and  peculiarity  of  the  case,  so  far  as  the  decisions  are 

(a)  Williams,  J.,  had  left  the  oonrt  for  the  purpose  of  proceeding  to  Chambers  before  Uu 
dose  of  the  argument 
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coDCerned,  consists  in  this,  that,  instead  of  the  voyage  insured  being 
from  a  port  to  another  port  across  the  ocean,  it  commences  by  a  dis- 
tinct navigation  of  some  hundred  miles  down  an  inland  river,  where  the 
conditions  and  the  system  of  navigation  are  wholly  and  entirely  dis- 
tinct from  those  which  apply  to  the  rest  of  tlie  voyage  of  the  vessels 
to  their  port  of  destination.  The  facts  proved  at  the  trial  show  that 
it  was  a  necessity,  regard  being  had  to  the  course  of  business  pursued 
by  persons  using  the  navigation  in  question,  and  to  that  which  must 
be  regarded  in  all  mercantile  transactions,  viz.  the  cost  of  conveyance 
and  labour,  and  the  like,  that  the  vessels  should  upon  starting  from 
Lyons  be  in  a  state  of  preparation  for  the  voyage  down  the  river  to 
*l*iRl    ^^''^''s^^l^^s  only,  but  not  *in  a  state  of  preparation  fit  for  the 

J  voyage  from  Marseilles  to  Galatz.  It  would  be  useless  to  go 
through  all  the  evidence  upon  this  point:  it  is  enough  to  select  one 
striking  fact  which  warrants  that  conclusion,  viz,  that  the  vessels, 
because  of  bridges,  could  not  go  down  the  river  with  their  masts 
stepped ;  their  sails  would  be  unavailing ;  and  they  could  only  use 
steam-power:  and,  further,  they  would  require  an  amount  and  a  class 
of  pilotage  which  would  become  unnecessary  and  useless  when  tiiey 
reached  the  sea.  Therefore,  I  repeat,  the  vessels  must  necessarily 
Jeave  the  place  where  their  river  navigation  commenced,  and  must 
•complete  that  river  navigation  in  a  state  in  which  they  would  be 
wholly  unsafe  and  unfit  for  the  sea  voyage.  The  river  navigation 
was  an  entirely  distinct  portion  of  the  voyage  from  Lyoi#s  to  Galatz. 
Starting  from  Lyons,  the  vessels  were  not  bound  to  be,  and  could  not 
be,  sea-worthy  for  more  than  the  river  navigation.  It  appears  to  rae 
that  oo  further  statement  of  the  facts  is  necessary  for  the  purpose  of 
dissevering  the  portion  of  the  voyage  between  Lyons  and  Marseilles 
from  that  from  Marseilles  to  Galatz,  than  the  statement  which  I  have 
already  made. 

What,  then,  is  the  conclusion  to  be  drawn,  with  reference,  first,  to 
the  warranty  of  sea -worthiness,  and,  secondly,  to  the  warranty  con- 
taiaed  in  this  policy,  to  sail  on  or  before  the  15th  of  August?  It 
^ippears  to  me  to  be  impossible  to  read  these  warranties  in  the  sense 
•of  saying  that  the  vessels  were  to  depart  from  Lyons  in  a  complete 
'State,  fit  to  proceed  upon  their  voyage  to  Galatz.  The  facts, — which 
must  have  been  as  well  known  to  the  insurers  as  to  the  assured, — 
-show  that  that  construction  would  make  the  warranty  defeat  the 
policy  altogether.  The  vessels  could  not  be  sent  from  Lyons  in  a 
complete  state  of  sea- worthiness  for  the  voyage  from  that  place  to 
*1341  ^^^^^^-    -^^»  therefore,  *the  necessity  of  the  case  compels  us 

^  to  reject  that  construction,  it  appears  to  me  that  we  must  take 
each  of  these  warranties  separately,  and  see  how  far  each  of  them  has 
been  complied  with.  And  first  I  will  take  the  warranty  of  sea- worthi- 
ness. For  the  reasons  which  I  have  already  given,  the  warranty  of 
sea-worthiness  must  have  a  difierent  meaning  as  applied  to  the  two 
different  portions  of  the  voyage.  Whilst  descending  the  Rhone,  the 
vessels  must  be  "sea-worthy,  —that  is  to  say,  in  a  state  of  fitness, — 
for  the  river  navigation  ;  and,  whilst  on  their  voyage  from  Marseille* 
to  Galatz,  they  must  be  fit  for  the  sea  portion  of  the  voyage.  Bat 
then  another  difficulty  is  suggested,  viz.  that  there  was  an  intermedin 
4ite  voyage  from  Aries  to  Marseilles.     With  respect  to  the  voyage 
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from  the  mouth  of  the  Rhone  to  Marseilles,  that  appears  to  me  to  iredt 
simply  on  geography.  In  one  sense,  no  doubt,  the  vessels  would  get 
into  the  Mediterranean  as  soon  as  they  left  the  mouth  of  the  Rhone  : 
but  they  did  not  then  commence  their  sea  navigation  in  the  sense  of 
a  navigation  for  which  a  different  preparation  and  a  different  sort  of 
sea- worthiness  was  required :  and  it  is  with  that  we  are  now  con- 
cerned. Then,  can  any  distinction  be  drawn  with  respect  to  the 
voyage  from  Aries  to  Marseilles  ?  Clearly  not,  unless  Aries  was  the 
proper  place, — assuming  that  there  was  any  allowable  place, — for  the 
vessels  to  delay  in  order  to  change  their  state  of  preparation  from  a 
state  proper  for  riv^r  navigation  -to  a  state  proper  for  sea  navigation. 
Now,  for  this  we  must  resort  to  the  evidence.  It  certainly  was  possi- 
ble to  procure  at  Aries  the  spars^  sails,  anchors,  cables,  and  other 
appliances  which  were  necessary  to  put  the  vessels  in  a  fit  state  of  pre- 
paration for  the  sea  portion  of  the  voyage.  But^  was  it  necessary  or 
reasonable  that  the  assured  should  incur  the  expense  of  having  these 
things  brought  to  Aries,  when  the  vessels  •could  in  their  then  r*jq- 
state  of  preparation  safely  proceed  to  Marseilles  and  have  them  ^ 
more  conveniently  and  at  less  expense  supplied  there?  and  was  there 
any  delay  which  could  prejudice  the  insurers?  On  the  contrary,  the 
delay  which  would  have  been  caused  by  bringing  to  Aries  the  things 
necessary  for  a  sea  equipment  would  have  extended^  to  months; 
whereas,  the  whole  was  completed  at  Marseilles  in  a  few  days.  But, 
further,  supposing  the  vessels  could  have  been  and  had  been  com- 
pletely equipped  for  the  sea  voyage  at  Aries,  it  was  still  necessary 
that  they  should  proceed  to  Marseilles  for  the  purpose  of  obtaining  the 
surveys  and  certificates  which  are  essential  to  a  due  compliance  with 
the  laws  of  1791  and  1807.  The  vessels  had  a  right  under  the  policy 
to  touch  and  stay  for  all  lawful  purposes  at  any  port  or  place  on  their 
way  ;  and  unquestionably  Marseilles  was  a  lawful  port  to  stay  at  fbr 
that  necessary  purpose,  regard  being  had  to  the  nature  of  the  voyage 
and  the  country  to  which  the  vessels  belonged.  It  appears  to  me, 
therefore,  that,  as  the  vessels  were  seaworthv  from  Aries  to  Mar- 
seilles, the  objection  that  they  were  not  completely  fitted  at  Aries  U 
one  which  resolves  itself  into  a  mere  question  of  delay ;  and  the  evi- 
dence plainly  shows  that  the  assured  would  have  been  guilty  of  culpa- 
ble delay  if  thev  had  detained  the  vessels  at  Aries  instead  of  at  ofice 
proceeding  to  Marseilles. 

The  warranty  of  sea-worthiness,  then^  so  far  as  regards  the  voyage 
from  Lyons  to  Marseilles,  having  beeh  Ootnplied  With,  has  it  been 
com  pi  i^  with  as  regards  the  remaining  portion  of  the  voyage,  vie. 
from  Marseilles  to  Galatz  ?  As  to  the  delay  at  Marseilles,  it  appears 
to  me,  that,  if  the  underwriter  could  have  showti  that  there  was  any 
residuum  of  repair  completed  at  Marseilles  which  might  have  been 
completed  at  Lyods,  and  which  caused  any  delay  at  Marseiilles,  he 
would  have  succeeded  on  the  secotid  *poibt.  If  it  could  have  r^.]  da 
been  shown  that  the  repair  to  the  rudder,  for  iastanitd,  tiras  one  I* 
which  might  have  been  oorapleted  at  Lyons,  and  that  the  doing  it  at 
Marseilles  caused  a  greater  ddlaj  there  thaa  would  bate  been  Occa- 
sioned by  doin^  those  repairs  only  which  it  Was  &M668arv  should  b6 
done  at  Marseilles,  I  should  )Mve  MA  ifa4t  the  delay  defeated  the 
policieft    Bat  it  appears  to  me  that  the  iMti#Of  haa  mled  upon  the 
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second  proposition,  even  although  ho  might  have  been  successful  on 
the  first.  With  regard  to  the  first,  it  is  necessary  to  consider  whether 
the  repairs  which  were  done  to  the  rudder  were  repairs  incidental  to 
changing  it  from  that  description  of  rudder  which  is  used  for  the  river 
navigation  to  that  which  is  adapted  for  a  sea  voyage,  or  whether  they 
were  such  as  were  rendered  necessary  by  some  injury  sustained  in  the 
course  of  the  passage  down  the  river,  and  which  would  fall  within  the 
ordinary  class  of  "average."  Now,  there  is  no  evidence  that 
the  rudder  sustained  any  damage  in  coming  down  the  river,  or  that 
the  repair  or  alteration  of  the  rudder  caused  any  delay.  Whilst  the 
masts  were  being  placed,  by  whatever  number  of  men  or  mechanical 
appliances,  it  may  well  be  that  the  rudder  was  at  the  same  time  under- 
going the  requisite  alteration  or  repair  by  some  trifling  application  of 
labour.  If  it  can  be  supposed  that  every  portion  of  repair  which  is 
done  to  a  vessel  must  necessarily  be  .done  in  some  other  portion  of 
time  consecutively  from  every  other  repair,  and  that  the  whole  cannot 
proceed  simultaneously,  the  argument  will  advance  some  way.  But, 
even  if  that  could  be  established,  I  should  have  thought  that  in  the 
form  in  which  this  matter  is  presented  to  the  court  it  was  not  compe- 
tent to  the  defendants  to  raise  such  a  question.  I  should  have  thought, 
that,  if  that  was  intended  to  be  relied  on  by  the  defendant,  it  ought 
*1*571  ^  ^^y^  been  distinctly  pointed  *out  at  the  trial,  and  the  opinion 
J  of  the'jury  taken  upon  it.  For  the  reasons  which  I  have  given, 
although  proper  to  be  mentioned  to  the  court,  it  is,  I  think,  a  point 
which,  when  properly  sifted,  does  not  bear  the  importance  which, 
under  the  influence  of  Sir  George  Honyman's  argument,  it  at  ono 
time  assumed. 

Having,  as  I  conceive,  disposed  of  the  warranty  of  sea- worthiness, 
assuming  that  there  may  be  a  case  in  insurance  law  in  which  the  sea- 
worthiness need  not  exist  with  reference  to  the  entire  voyage  at  the 
time  the  vessel  weighs  anchor  and  breaks  ground, — the  next  question 
is,  whether  there  is  in  our  law  of  insurance  such  a  case  as  that  of  a 
warranty  of  sea-worthiness  applicable  in  different  degrees  to  two 
several  parts  of  the  voyage  insured,  arising  either  from  the  necessity 
of  the  case  or  from  the  usage  of  navigation ;  because  it  appears  to  me 
that  either  would  warrant  the  assured  in  their  contention  in  this  case. 
Now,  with  respect  to  the  necessity  of  the  case,  I  have  already 
explained  that,  in  the  view  I  take,  such  necessity  did  exist.  And, 
with  regard  to  the  usage  of  navigation,  the  evidence  seems  to  me  to 
show,  that,  if  the  assured  had  done  other  than  what  they  did,  they 
would  have  pursued  an  unusual  course :  and  the  policies  give  express 
power  to  st^y  for  all  lawful  purposes  at  Marseilles. 

Now,  to  show  that  there  is  such  a  case,  it  appears  to  me  only  to  be 
necessary  to  refer  to  the  authority  of  Lord  Wensleydale  in  Biccard  v. 
Shepherd,  14  Moore's  P.  C.  471.  I  do  not  propose  to  go  through  the 
facts  of  that  case,  for  in  truth  there  is  no  similarity  between  them  and 
the  facts  of  the  present  case:  but  I  refer  to  the  judgment  of  Lord 
Wensleydale  in  order  to  show  that  there  may  be  an  insurance  with  a 
fluctuating  warranty  of  sea-worthiness.  The  case  is  one  of  the  highest 
authority,  seeing  that  it  is  the  unanimous  judgment  of  the  judicial 
*1881  ^^™™^^*®®  ^^  ^^  Privy  Council.  They  *felt  that  there  was 
^  considerable  difficulty  in  separating  a  voyage  between  interme- 
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diate  porta  from  the  voyage  from  the  port  of  departure  to  the  port  of 
ulterior  destination :  but,  after  much  consideration,  they  held  that  the 
sea  voyage  was  to  be  divided  into  several  periods,  and  that  the  war- 
ranty of  sea- worthiness  had  reference  to  the  condition  of  the  vessel  at 
those  several  periods.  Lord  Wensleydale,  of  whose  great  authority 
it  is  unnecessary  to  say  anything,  thus  lays  down  the  law: — "Some 
propositions  in  the  doctrine  of  implied  warranty  of  sea-worthiness, 
which  form  a  part  of  every  contract  of  marine  insurance  on  voyages 
(for,  to  time  policies  it  does  not  apply),  are  perfectly  settled.  They 
are  laid  down  in  the  case  of  Dixon  v,  Sadler,  5  M.  &  W.514,  in  which 
I  gave  the  judgment  of  the  Court  of  Exchequer,  with  the  concurrence 
of  my  Brethren,  founded  on  the  principle  laid  down  in  several  cases, 
—Busk  V.  The  Royal  Exchange  Assurance  Company,  2  B.  &  Aid.  72, 
Walker  v.  Maitland,  5  B.  &  Aid.  171  (E.  C.  L.  S.  vol.  7),  Holdsworth 
V.  Wise,  7  B.  &  C.  794  (E.  C.  L.  R.  vol.  14),  1  M.  &  R.  673,  Bishop  v. 
Pentland,  7  B.  &  C.  219,  1  M.  &  R.  49,  and  Shore  v.  Bentall.  7  B.  & 
C.  798,  n.  '  There  is  an  implied  warranty  in  every  insurance  of  a 
ship,  that  a  vessel  shall  be  sea-worthy,  by  which  it  is  meant  that  she 
shall  be  in  a  fit  state  as  to  repairs,  equipment  and  crew,  and  in  all 
other  respects,  to  perform  the  voyage  insured,  and  to  encounter  the 
ordinary  perils,  at  the  time  of  sailing  upon  it.' "  That  is  the  general 
rule.  If  it  be  applicable  here,  of  course  there  can  be  no  doubt  that 
the  defendants  are  right,  and  they  ought  to  succeed,  because  the  war- 
ranty of  sea- worthiness  has  not  been  complied  with  at  Lyons  in 
respect  of  the  whole  voyage.  Lord  Wensleydale  continues :  "  If  the 
insurance  attaches  before  the  voyage  commences,  it  is  enough  that  the 
state  of  the  ship  be  commensurate  to  the  then  risk  ;  and,  if  the  voyage 
be  such  as  to  require  a  different  complement  *of  men  or  state  of  r*i  on 
equipment  in  diflerent  parts  of  it,  as,  if  it  was  a  voyage  down  *• 
a  canal  or  river,  and  thence  to  and  on  the  open  sea,  it  is  enough  if  the 
vessel  be,  at  each  sta^e  of  the  navigation  in  which  the  loss  happens, 
properly  manned  and  equipped  for  it.  But  the  assured  makes  no 
warranty  to  the  underwriters  that  the  vessel  shall  continue  sea- worthy." 
Therefore  my  Lord  Wensleydale,  evidently  contemplating  a  case  of 
this  description,  lays  it  down  authoritatively  that  it  is  sufficient  if  the 
warranty  is  complied  vith  by  the  ship  being  sea-worthy  at  and  for 
each  stage  of  the  navigation. 

Now,  is  it  possible,  dealing  with  the  law  of  insurance,  if  reason  and 
good  sense  are  to  have  any  weight,  to  say  that  the  warranty  of  sea- 
worthiness is  complied  with  if  the  vessel  is  in  a  sufficient  state  of 
preparation  for  each  portion  of  the  voyage,  and  yet  that  no  time  shall 
be  allowed  for  making  the  necessary  change  in  her  state  ?  It  is  only 
necessary  to  state  the  proposition  in  order  to  elicit  the  true  answer 
from  every  person  having  any  acquaintance  with  insurance  law.  If  a 
change  may  take  place,  the  owner  is  entitled  to  a  reasonable  time  in 
which  to  effect  that  change.  It  appears  to  me,  therefore,  that  the  war- 
ranty of  sea-worthiness  was  complied  with  here  in  respect  of  place, 
according  to  the  principle  above  laid  down,  and  which  principle  I  am 
content  to  act  upon. 

We  come  next  to  the  question  of  time.  In  disposing  of  the  ques- 
tion as  to  the  warranty  of  sea- worthiness,  I  have  necessarily  considered 
and  disposed  of  the  question  of  time  so  far  as  relates  to  deviation  and 
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delay  (other  than  deviation  aud  delay  imputed  to  the  vessel  called 
Papin  No.  6)  in  respect  of  the  repairs  and  alterations  effected  at  Mar- 
seilles for  the  purpose  of  fitting  the  vessels  for  sea-navigation.  But 
I  have  not  disposed  of  the  question  whether  or  not  the  vessels  did 
*1401  *^^^^  ^^  ^^  before  the  loth  of  August.  That  is  a  question 
■  J  which  requires  a  great  deal  of  attention,  because,  with  reference 
to  the  ordinary  case  of  a  vessel  bound  on  a  voyage  from  port  to  port, 
the  law  is  settled,  that  a  ship  is  not  to  be  taken  to  have  sailed  unless 
she  is  completely  equipped  for  the  voyage  upon  which  she  is  starting, 
and  her  equipment  is  not  complete  until  she  leaves  her  port  of  depart- 
ure, everything  having  been  done  which  is  usually  done  to  make  her 
fit  to  proceed  on  her  voyage.  That  is  the  ordinary  rule  ;  and  it  has 
been  laid  down  in  a  gre^it  variety  of  cases  to  which  reference  has  been 
made  in  the  course  of  the  argument, — more  especially  in  the  case  of 
Ridsdale  v.  Newnham,  4  Campb.  Ill,  8  M.  &  Selw.  456,  before  Lord 
EUenborough,  where  the  insurance  was  from  Portneuf  to  London, 
with  a  warranty  to  sail  on  or  before  the  28th  of  October,  and  the  ves- 
sel left  Portneuf  before  the  day  in  question  sufiiciently  equipped  for 
her  voyage  of  thirty-six  miles  down  the  smooth  waters  of  the  St.  Law- 
rence to  Quebec,  where  only  she  could  obtain  her  clearances  for  the 
voyage,  but  with  an  incomplete  crew  for  her  voyage  to  London.  So 
with  respect  to  the  case  of  Pettigrew  v.  Pringle,  3  B.  &  Ad.  514  (E. 
C.  L.  R.  vol.  23),  where  the  vessel  had  to  get  over  the  bar  at  the  mouth 
of  the  river  Ballyshannon,  and  take  on  board  the  thirty-five  tons  of 
ballast  which  was  necessary  for  the  purpose  of  making  her  ready  for 
a  sea  voyage,  and  she  did  not  t^ke  in  that  until  after  the  time  appointed 
for  her  sailing.  It  is  sufiicient  to  refer  to  these  cases  as  being  speci- 
mens of  authorities  in  which  it  has  been  laid  down  as  clear  law,  that 
a  vessel  is  not  to  be  considered  as  having  sailed  from  her  port  of 
departure  until  she  is  ready  to  proceed  upon  the  voyage  insured. 
Upon  that  I  conceive  there  is  no  doubt  at  all.  On  the  other  hand,  1 
*1411  ^^°^®^^®  ^^  ^^  ^  equally  clear  that  the  utmost  *extent  to  which 
J  those  cases  go,  is  that  which  is  stated  in  that  very  ably  and 
carefully  compiled  work,  Phillips  on  Insurance,  in  which  the  learned 
author  treats  these  cases  as  showing  that  a  vessel  cannot  be  said  to 
*'  sail"  from  a  port  without  having  completed  her  equipment  either 
there  or  at  another  place  which  is  to  be  considered  as  forming  part  of 
the  same  port, — or,  as  he  has  it,  *'  appended  to  the  port  for  the  pur- 
pose of  preparing  the  vessel  for  her  voyage."  But  in  none  of  those 
cases  was  there  the  necessity  which  exists  here,  of  construing  the 
warranty  of  seaworthiness  with  reference  to  each  distinct  part  of  the 
voyage :  And  here  it  was  impossible  that  the  vessel  should  leave  the 
first  port,  the  terminus  k  quo,  in  a  state  of  preparation  for  any  more 
than  the  stage  of  the  voyage  upon  which  she  was  to  proceed  imme- 
diately after  leaving  that  port.  And  I  must  observe,  that,  in  all  those 
cases,  the  vessel  was  not  seaworthy,  that  is  to  say,  seaworthy  in  the 
sense  of  being  completely  equipped  for  the  voyage,  when  she  left  the 
place  at  which  it  was  held  that  the  voyage  did  not  commence.  In  the 
present  case,  however,  having  regard  to  the  peculiar  construction  and 
application  which  it  is  necessary  to  give  to  the  warranty  of  seawor- 
thiness, the  vessels  had  left  Lyons  before  the  15th  of  August  in  such 
a  state  of  preparation  as  it  was  necessary  for  them  to  be  in,  and  in  the 


COMMON  BENCH  REPORTS.    (15  J.  SCOTT.    N.  S.)        141 

only  state  of  preparation  which  they  could  reasonably  be  in,  for  tho 
stage  of  the  voyage  succeeding  their  departure  from  Lyons.  The 
same  reasons  which  warranted  the  judgment  of  Lord  Wensleydale  in 
the  case  of  Biccard  v.  Shepherd,  14  Moore's  P.  C.  471,  as  it  appears 
to  me,  warrant  the  conclusion,  that,  where  a  vessel  undei'  circum- 
stances of  this  description  sails  from  the  port  named  in  a  state  of  fit- 
ness for  the  first  part  of  her  voyage, — that  being,  as  I  have  already 
pointed  out,  distinct  from  the  *other  portion  of  the  voyage, —  r*i4o 
she  does  sail  in  time  if  she  leaves  that  port  so  equipped  before  ^ 
the  day  named  in  the  warranty.  It  appears  to  me  that  we  should  be 
acting  inconsistently  if  we  applied  the  authority  of  Lord  Wensleydale 
to  the  warranty  of  sea-worthiness,  and  refusal  to  be  guided  by  it 
where  it  is  strictly  applicable  in  principle,  as,  to  the  warranty  to  sail 
on  or  before  a  given  day. 

It  only  remains  for  me  to  dispose  of  the  point  which  was  raised 
with  respect  to  the  vessel  Papin  No.  6.  The  facts  as  to  that  vessel, 
no  doubt,  raise  a  question  altogether  different  from  that  which  we 
have  hitherto  been  considering,  because  it  appears  that  she  left  Lyons 
on  the  24th  of  July  and  arrived  at  Marseilles  on  the  29th.  It  follows 
from  wliat  I  have  already  said,  that,  in  my  opinion,  it  was  not  neces- 
sary to  put  that  vessel  in  hand  so  as  to  complete  her  equipment  and 
make  her  ready  to  sail  from  Marseilles  on  or  before  the  15th  of 
August.  But  it  was  necessary  to  use  due  and  reasonable  diligence  in 
making  her  ready  to  start  from  the  last- mentioned  port.  Now,  the 
amount  of  diligence  exercised  with  reference  to  the  Papin  No.  6 
appears  to  have  had  reference  to  the  two  other  vessels,  the  Bourdon, 
which  left  Lyons  on  the  2d  of  August  and  arrived  at  Marseilles  on 
the  7th,  and  the  Papin  No.  1,  which  left  Lyons  on  the  same  day  and 
reached  Marseilles  oil  the  8th.  These  two  latter  vessels  appear  to 
have  been  repaired  with  all  the  diligence  which  could  have  been  ap- 
plied to  them.  All  three  were  ready  on  the  20th,  and  actually  sailed 
from  Marseilles  on  the  23d.  Now,  there  is  no  doubt,  upon  the  evi- 
dence, that  the  Papin  No.  6  might  have  been  got  ready  before  the  20th 
of  August,  and  that  the  repairs  of  that  vessel, — or  rather  the  "  outfit,*' 
for  "repairs,*'  which  was  the  word  used  in  the  argument,  is  an  incor- 
rect one, — the  outfit  of  that  vessel  *was not  proceeded  with  with  rm\AQ 
the  same  rapidity  as  that  of  the  other  two  vessels,  which  arrived  *- 
at  Marseilles  some  days  later.  The  explanation  which  was  given  of 
that  delay,  was,  that,  considering  the  build  of  the  vessels,  and  the 
nature  of  the  voyage  on  which  they  were  bound,  it  was  considered  to 
be  advisable  that  they  should  sail  in  company;  and  there  is  no  doubt 
that  the  owners  di(J,  with  that  object  in  view,  keep  back  the  outfit  of 
the  Papin  No.  6  for  a  few  days.  The  question  is,  whether  there  is 
any  evidence  to  show  that  that  delay  was  a  reasonable  delay.  If  I 
had  pressed  the  argument  upon  which  I  held  that  there  was  a  right  to 
do  the  repairs  at  Marseilles,  having  regard  to  the  peculiar  character 
and  application  of  the  warranty  of  sea- worthiness  in  this  particular 
case,  I  must  have  held  that  the  assured  bad  a  reasonable  time  in  which 
to  do  those  repairs ;  and  what  is  a  reasonable  time  would  properly  of 
couroe  have  reference  to  the  time  necessary  to  do  what  was  required 
to  be  done.  But  that,  I  conceive,  is  not  the  only  matter  to  which 
reference  is  to  be  made  in  order  to  determine  the  question  of  reason- 
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ableness  of  time.  There  may  be  circumstances  affecting  the  safety  of 
the  vessel,  or  the  convenient  prosecution  of  the  voyage,  which  may 
justify  some  delay.  But  that  must  be  a  question  for  the  jury,  having 
regard  to  all  the  facts  laid  before  them.  We  have  the  evidence  of  a 
captain  in  the  French  navy, — the  skill  and  courage  of  whose  ofBcers 
we  have  had  too  many  opportunities  of  appreciating, — who  stated  he 
thought  it  but  reasonable  that  the  Papin  No.  6  should  wait  until  the 
other  two  vessels  were  ready.  He  gave  as  his  reason,  that  he  would 
not  like  to  sail  in  one  of  these  vessels  without  having  the  others  in 
company ;  intimating  that  they  were  somewhat  crank,  and  such  as  to 
the  mind  of  a  sea-going  man  of  experience  suggested  such  an  amount 
.  •1441  of  peril  as  he  would  not  be  willing  to  *encounter  without 
-'  having  assistance  at  hand.  If  that  was  the  opinion  of  a  man 
of  such  a  character  as  used  to  be  called  in  the  old  books  a  man  of  a 
constant  mind, — not  of  mere  caprice  or  timidity,  but  having  a  due 
regard  to  the  safety  of  the  vessel  and  the  lives  of  her  crew, — I  cannot 
say  that  there  was  no  evidence  upon  which  a  jury  might  properly 
hold  that  a  prudent  man  uninsured  would  have  waited  the  time  that 
the  captain  of  the  Papin  No.  6  did  wait.  I  cannot,  when  I  come 
thoroughly  to  consider  the  matter,  bring  myself  to  say  that  there  was 
no  evidence  from  which  the  jury  might  fairly  come  to  the  conclusion 
that  there  was  no  unreasonable  delay.  It  is  not  desirable  to  withdraw 
questions  of  that  sort  from  a  jury,  who,  from  their  habits  and  general 
knowledge  of  business,  are  well  qualified  to  deal  with  them. 

Upon  that  point,  therefore,  as  upon  the  others,  I  feel  bound  to  come 
to  a  conclusion  in  favour  of  the  plaintififs,  and  to  hold  that  the  rule 
should  be  discharged. 

Byles,  J. — I  am  entirely  of  the  same  opinion.  My  Brother  Willes 
has  gone  so  fully  into  the  various  points  which  were  raised  in  this 
case,  that  it  is  unnecessary  for  me  to  say  more  than  that  I  entirely 
concur  in  every  part  of  his  judgment.  There  is,  however,  one  obser- 
vation which  may  be  made  as  to  Papin  No.  6.  In  addition  to  the 
consideration  for  the  lives  of  the  crew,  which  is  an  element  which,  I 
think,  might  fairly  guide  the  judgment  of  the  captain,  I  think  it  is 
plain  upon  the  face  of  the  policies  that  it  was  the  intention  of  the 
parties  that  these  three  vessels  should  sail  in  company.  I  think  the 
stipulation  that  the  assured  should  have  leave  "to  tow  and  be  towed," — 
bearing  in  mind  that  they  are  all  steam- vessels, — necessarily  imports 
*1451  *^^^  ^^®^  ^^®  *^  proceed  in  company;  at  all  events,  if  *no  ex 
^  traordinary  or  unreasonable  delay  is  to  be  occasioned  therehy. 
Again  repeating  my  adhesion  to  all  that  has  fallen  from  my  Brother 
AVilles,  I  must  say  that  I  do  not  entertain  any  doubt  as  to  the  pro- 
priety of  our  decision.  Eule  discharged  .(a] 

^  (a)  See  Bargei  v.  Wiekham,  S2  Law  J.  Q.  B.  17. 
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COLLINGWOOD  v.  BERKELEY  and  Others.    June  6. 

A  prospectus  of  a  projected  company  for  tbe  eonrejanoe  of  emigrants  to  British  Colnmbia 
contained  statements  calcnlated  to  induce  intending  emigrants  to  belioTe  that  arrangements 
bad  been  perfected  for  the  object  in  view,  and  inriting  them  to  take  tickets  for  their  passagt 
and  the  public  to  purchase  shares.  This  prospectus  was  shown  by  the  secretary  to  the  defend- 
ants, and  they  were  asked  to  allow  their  names  to  be  inserted  therein  as  directors ;  to  which 
they  consented,  on  bring  qnalijied  (that  is,  presented  each  with  200  psid-np  shares  of  the  nomi- 
nal value  of  10/.  each)  and  indemnified.  Their  names  were  accordingly  inserted,  and  the  pros- 
pectus published  and  advertised  in  the  Times : — 

Held,  that,  from  these  facts,  the  jury  were  warranted  in  inferring  that  one  who  contracted 
with  tbe  secretary  for  a  passage,  and  paid  his  money,  upon  the  faith  of  the  representations  con- 
tained in  the  prospectus,  did  so  upon  the  credit  of  the  defendants,  and  consequently  that  he 
was  entitled  to  sue  them  for  a  breach  of  such  contract. 

This  was  an  action  for  the  breach  of  an  alleged  contract  by  the 
defendants  to  carry  the  plaintiff  from  London  to  British  Columbia. 

The  first  count  of  the  declaration  stated  that  the  defendants  were 
directors  of  a  certain  company  called  The  British  Columbia  Overland 
Transit  Company,  and  that  they  falsely  and  fraudulently  represented 
to  the  plaintiff  that  the  said  company  would,  in  the  month  of  May, 
1862,  despatch  a  party  of  passengers  from  England  per  steamer  to 
Canada  and  over  the  Grand  Trunk  railway  to  Chicago  and  St.  Paul's, 
and  via  the  Red  River  Settlement,  in  covered  wagons,  four-horsed,  to 
British  Columbia;  also  that  a  large  escort  would  accompany  the 
passengers,  and  due  provision  would  be  made  for  victualling,  and  that 
the  fare  or  pasSage-money  for  each  passenger  from  England  to  British 
Columbia  aforesaid  would  be  the  sum  of  42 Z.,  and  that  *one  r^i^g 
James  Henson  was  secretary  of  the  said  company :  Averment,  ^ 
that,  believing  the  said  representations  to  be  true,  and  relying  thereon, 
the  plaintiff  was  induced  to  pay  to  the  said  James  Henson,  as  such 
secretary  of  the  said  company,  and  the  said  James  Henson,  as  such 
secretary,  accepted  and  received  from  the  plaintiff,  the  sum  of  42 Z.  as 
and  for  the  fare  or  passage-money  for  the  conveyance  of  the  plaintiff 
from  England  to  British  Columbia  by  the  means  and  in  the  manner 
hereinbefore  set  forth;  and  that  all  conditions  were  performed  and 
fulfilled,  and  all  things  happened  and  were  done,  and  all  times  had 
elapsed  necessary  to  entitle  the  plaintiff'  to  be  conveyed  to  British 
Columbia  aforesaid  by  the  said  company,  and  to  maintain  this  action : 
Breach,  that  the  defendants  did  not  convey  the  plaintiff  to  British 
Columbia  or  to  any  other  place  beyond  St.  Paul's  aforesaid,  and  no 
covered  or  other  carriages,  four-horsed  or  otherwise,  were  provided  by 
the  defendants  for  the  conveyance  of  the  plaintiff  to  British  Columbia 
aforesaid,  nor  was  there  any  escort  provided  to  accompany  the  plain- 
tiff as  such  passenger  as  aforesaid,  nor  was  any  provision  made  for 
victualling  the  plaintiff  as  such  passenger  as  aforesaid,  as  the  defend- 
ants well  knew. 

The  second  count  stated  that  the  defendants  and  divers  other  persons 
issued,  published,  and  circulated,  and  caused  to  be  issued,  published, 
and  circulated  certain  prospectuses  or  advertisements,  in  which  it  was, 
amongst  other  things,  stated  and  represented  that  the  defendants  and 
divers  other  persons  were  directors  of  a  certain  company  called  The 
British  Columbia  Overland  Transit  Company,  Limited,  and  that  one 
James  Henson  was  the  secretary  of  the  said  company,  and  that  the 
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promoters  of  the  said  company  had  organized  a  certain  route  from 
Canada  to  British  Columbia,  and  would  forthwith  organize  a  perfect 
♦1471  I^o^"^^^"sport  train  *of  horses  and  spring-carts  adapted  for 
J  passengers  and  goods  traffic,  and  that  instructions  had  been  sent 
out  to  its  agents,  by  which  the  route  would  be  placed  in  a  perfect 
state,  and  would  in  the  month  of  May,  1862,  despatch  a  party  of  first 
and  second-class  passengers  by  the  said  route  from  England  to  British 
*  Columbia  :  Averment,  that,  believing  the  statements  and  representa- 
tions in  the  said  prospectuses  or  advertisements,  and  relying  thereon, 
the  plaintiff  was  induced  to  enter  into  a  certain  contract  or  agreement 
with  the  said  James  Henson  as  the  secretary  and  on  behalf  of  the 
said  alleged  company,  for  the  conveyance  by  the  said  alleged  company 
of  the  plaintiff  to  British  Columbia  by  the  route  aforesaid,  and  to  pay 
to  the  said  James  Henson  as  such  secretary  the  sum  of  42Z.  as  and  for 
the  passage-money  or  fare  of  the  plaintiff:  Breach,  that  the  defendants, 
in  and  by  the  said  statements  and  representations  thereinbefore  men- 
tioned, deceived  and  defrauded  the  plaintiff  in  this,  that,  at  the  time 
of  making  the  said  statements  and  representations,  no  company  had 
been  established  called  The  British  Columbia  Overland  Transit  Com- 
pany, Limited,  and  no  route  had  been  organized  from  Canada  to 
British  Columbia  by  the  alleged  promoters  of  the  said  alleged  company, 
and  no  means  had  been  taken  or  were  intended  to  be  taken  to  organ- 
ize a  land-transport  train  of  horses  and  spring-carts,  and  instructions 
had  not  been  sent  out  to  the  agents  of  the  said  alleged  company,  by 
which  the  said  alleged  route  would  be  placed  in  a  perfect  state, — all 
which  the  defendants  well  knew ;  and  that  the  plaintiff  was  not  con- 
veyed to  British  Columbia  aforesaid  in  pursuance  of  the  said  contract 
or  agreement  with  the  said  James  Henson  as  such  secretary  as  afore- 
said, but  only  to  St.  Paul's  aforesaid. 

•1481  ^^®  *^'^^  count  stated,  that,  on  the  17th  of  May,  ♦1862,  in 
^  consideration  of  the  sum  of  42Z.  then  paid  to  the  defendants 
by  the  plaintiff,  the  defendants  agreed  with  the  plaintiff  to  carry  and 
convey  the  plaintiff*  from  England  to  British  Columbia,  by  way  of 
St.  PauFs,  and  that  from  St.  Paul's  aforesaid  to  British  Columbia 
aforesaid  a  large  train  of  horses  and  wagons,  accompanied  by  a  nume- 
rous escort,  should  and  would  start  with  the  convoy ;  also  that  parties 
should  and  would  be  sent  in  advance  to  collect  at  stated  points  extra 
provisions;  while  cattle  would  be  driven  to  those  stations;  and  that 
all  conditions  were  performed  and  fulfilled,  and  all  things  happened 
and  were  done,  and  all  times  elapsed  necessary  to  entitle  the  plaintiff 
to  a  performance  of  the  said  agreement  by  the  defendants  and  to 
maintain  this  action  for  the  breach  thereof  hereinafter  alleged :  Breach, 
that  the  defendants  did  not  carry  and  convey  the  plaintiff  from 
England  to  British  Columbia  aforesaid  by  way  of  St.  Paul's  aforesaid 
or  otherwise,  and  no  train  of  horses  and  wagons  accompanied  by  a 
numerous  or  any  escort  were  provided  by  the  defendants  or  any 
other  person  or  persons  to  start  from  St.  Paul's  aforesaid  to  British 
Columbia  aforesaid,  and  the  defendants  did  not  send  any  person  or 
persons  from  St.  Paul's  in  advance,  for  the  purposes  above  stated  or 
any  of  them ;  whereby  and  by  means  whereof  the  plaintiff  was  com- 
pelled to  remain  and  stay  at  St.  Paul's  aforesaid  for  a  long  time,  to 
wit,  seven  days,  and  was  unable  to  proceed  to  British  Columbia  afore- 
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said,  and  lost  divers  large  profits  and  gains  that  he  otherwise  would 
have  made  at  British  Columbia  aforesaid,  and  was  compelled  to  leave 
St.  PanPs  aforesaid,  and  was  put  to  expense,  to  wit,  the  sum  of  100^., 
Id  returning  to  England. 

There  was  also  a  count  for  money  paid,  money  received,  and  money 
fouud  dae  upon  accounts  stated. 

The  defendants  severally  pleaded  in  substance  as  *follows, —  r*i  49 
first,  to  the  first  and  second  counts,  not  guilty, — secondly,  to  *- 
the  first  count,  that  they  were  not  directors  as  alleged, — thirdly,  to 
the  third  count,  that  they  did  not  agree  as  alleged, — fourthly,  to  the 
third  count,  that  the  plaintiff  did  not  pay  the  said  sum,  or  any  part 
thereof,  to  them  as  alleged, — fifthly,  to  the  residue  of  the  declaration, 
never  indebted.     Issue  thereon. 

The  cause  was  tried  before  Erie,  0.  J.,  at  the  sittings  in  London 
after  last  Hilary  Term.  The  facts  which  Appeared  in  evidence  were 
in  substance  as  follows : — 

In  the  Spring  of  1862,  a  gentleman  who  called  himself  Colonel 
Sleigh  proposed  to  form  a  company,  with  limited  liability,  for  the 
conveyance  of  emigrants  to  British  Columbia,  appointed  a  secretary, 
took  offices  in  the  city,  and  issued  a  prospectus  to  the  following 
effect, — 

"British  Columbia  Overland  Transit  Company,'Limited  (with  an- 
ticipated legislative,  colonial,  and  government  postal  subsidies  or 
guaranties  of  6  per  cent.).  To  be  incorporated  under  the  provisions 
of  the  Joint-Stock  Companies  Acts  of  1857  and  1858.  Capital, 
500,000?.  sterling  (with  power  to  increase  to  one  million),  in  50,000 
shares  of  10/.  each.  Deposit,  11.  per  share  on  application,  and  11, 10s. 
on  allotment.  No  further  call  without  three  months'  notice,  except 
by  consent  of  a  general  meeting  of  the  shareholders. 

"Board  of  Directors,— The  Hon.  F.  H.  Fitzhardinge  Berkeley,  M. 
P.,  Henry  Fenton  Jadis,  Ac,  &c. 

"Bankers, — Bank  of  London,  Threadneedle  Street,  E.  C;  Robarts, 
Lubbock,  &  Co.,  11  Mansion  House  Street,  E.  C. 

"Solicitors, — Messrs.  Prichard  &  Collette,  57,  Lincoln's  Inn  Fields. 

"  Offices,— 6,  Copthall  Court,  Throgmorton  Street. 

"  Secretary, — James  Henson,  Esq. 

**'  The  only  drawback  to  the  future  greatness  of  the  country,  r^^  ca 
is,  the  distance  by  sea  from  Europe, — five  months  vi&  Cape  *• 
Horn,  and  forty  to  fifty  days  by  steam  vifi  Panama.  To  obviate  this 
and  at  once  give  an  impetus  to  immigration,  and  by  which  a  contin- 
uous stream  of  settlers  will  hasten  to  British  Columbia,  the  overland 
route  from  Canada,  passing  direct  through  British  territory,  has  been 
arranged  by  the  promoters  of  the  Overland  Transit  Company.  Sev- 
eral surveys  have  resulted  in  tracing  a  direct  road,  which,  with  a 
perfect  organization  of  land  transport,  is  at  once  available.  From 
Europe,  settlers  will  proceed  to  Canada,  and  thence  direct  by  steam  to 
Fort  William,  or,  as  afterwards  explained,  to  Fond  du  Lac,  Lake  Su- 
perior. From  thence  the  route  proceeds  to  the  Red  River  Settlement, 
and  onwards  direct  through  a  lovely  prairie  country  to  British  Colum- 
bia  by  the  route  indicated  in  the  following  extract  from  the  report  of 
Governor  Douglas,  printed  in  the  Blue  Books  of  1860,  and  laid  before 
parliament^ — 'From  Lytton,  a  central  point  in  British  Columbia,  a 
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natural  road  now  exists,  leading  to  Eed  River  Settlement,  by  the  Con- 
tannais  Pass,  through  the  Rocky  Mountains,  and  from  thence  follow- 
ing the  Valley  of  the  Saskatchewan,  chiefly  over  a  prairie  country  of 
great  beauty,  replete  with  game.  A  settler  may  take  his  departure 
with  his  cattle  and  stock,  and  reach  British  Columbia  by  that  road. 
This  is  no  theory ;  the  experiment  having  been  repeatedly  made  by 
parties  of  Red  River  people  travelling  to  Colville,  British  Columbia, 
from  whence  there  is  a  good  road  to  Lytton ;  so  much  so,  indeed,  that 
persons  assured  me  that  the  whole  distance  from  Lytton  to  Red  River 
may  be  safely  travelled  with  carts.  Lytton  is  a  town  situated  in  the 
centre  of  the  gold  district  of  British  Columbia,  near  Fort  Hope  on 
the  Frazer  River.' 
^^^|,       *"This  corporation  will  forthwith  organize  a  perfect  land- 

-'  transport  train  of  horses  and  spring-carts  adapted  for  passen- 
gers and  goods  traffic,  and  erect  log-shanties  for  light  stabling  and 
refreshment  at  stated  intervals  along  the  entire  route.  Cattle  and 
provisions  will  be  collected  at  these  stations,  and  armed  mounted 
escorts  will  be  formed  for  convoy.  By  the  arrangements  already  in 
a  state  of  forwardness  in  Canada  from  instructions  sent  out  to  agents, 
there  can  be  no  question  but  that  the  route  will  be  placed  in  a  perfect 
state,  ready  to  meet  the  requirements  of  an  enormous  immigrant  traffic 
Applications  have  been  made  direct  to  the  legislative  council  of  Bri- 
tish Columbia,  and  to  the  government  in  Canada,  for  local  charters 
which  shall  secure  for  this  company  exclusive  privileges  for  several 
years  to  come.  Both  Canada  and  British  Columbia  have  offered  large 
inducements  to  the  promoters  of  an  overland  route  such  has  been  or- 
ganized by  this  company.  It  is  estimated  that  by  the  express  carts  of 
this  corporation,  the  distance  from  Lytton  or  Fort  Hope  on  the  Fra- 
zer River,  British  Columbia,  to  Lake  Superior,  the  head  quarters  of 
steam  navigation,  will  be  performed  in  twelve  days.  Hence,  Europe 
could  be  reached  from  British  Columbia  in,  say,  twenty-five  days.  As 
the  route  from  Fort  William,  Lake  Superior,  to  Red  River  Settlement, 
would  require  some  delay  to  be  put  in  a  state  for  cart  traffic,  the  Over- 
land Transit  Companv  propose  for  the  first  twelve  months  that  pas- 
sengers should  proceed  by  steamer  to  Fond  du  Lac,  Lake  Superior, 
and  thence  up  the  St.  Louis  river,  and  thence  by  express  carts  to  the 
junction  of  the  Sioux  Wood  and  Red  River  (two  hundred  miles), 
from  thence  in  small  river  steamers  to  Assiniboine,  Red  River  Settle- 
ment (one  hundred  and  eighty  miles).  Small  steamers,  especially 
adapted  for  this  navigation,  can  be  constructed  for  5000^.  a  piece. 
♦1521  ^^^^  *Assiniboine  to  Elbow  Forks  of  the  S.  Saskatchewan(a) 

•^  (five  hundred  miles),  from  Elbow  to  Fort  Hope,  on  the  Frazer 
River,  British  Columbia,  vifi  the  Vermillion  Pass  of  the  Rocky  Moun- 
tains (seven  hundred  miles).  Hope  Town  is  connected  by  steamers 
with  Victoria.  Total  distance  from  Fond  du  Lac,  fifteen  hundred  and 
eighty  miles,  about  two  hundred  miles  of  which  will  be  travelled  in 
steamers ;  and  probably  more  steamers  will  ultimately  be  put  upon 
the  S.  Saskatchewan,  by  which  three  hundred  miles  more  could  be 
travelled  in  steamers;  thus  reducing  land  travel  by  five  hundred 
miles,  being  about  one  thousand  miles  for  the  express  carts.     While 

(a)  Sir  Qeorge  Simpson,  the  goTernor  of  the  Hndson's  Baj  Compaay,  travelled  between  Rel 
filTer  and  the  6.  Saakatobewan  on  a  well-defined  track  over  the  plains  with  a  oart. 
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the  United  States  overland  route  from  St.  Louig  to  San  Francisco  is 
two  thousand  seven  hundred  and  sixty-five  miles,  the  British  Transit 
Company's  route  is  only  fifteen  hundred  and  eighty  miles,  showing  a 
saving  of  distance  in  favour  of  the  latter  of  above  one  thousand  miles, 
and  a  saving  of  ten  days  in  time.  i 

"  To  obviate  the  necessity  of  the  slightest  delay  in  opening  up  the 
first  portion  of  the  route  to  the  Eed  River  Settlement,  reciprocal 
arrangements  are  in  course  of  completion,  by  which  this  company  can 
without  any  delay  forward  its  passengers  to  Detroit,  and  from  thence 
to  Chicago,  by  railroad,  and  thence  per  rail  to  La  Crosse,  on  the  Mis- 
sissippi. There  are  two  trains  daily  between  Chicago  and  La  Crosse 
(time  thirteen  hours),  and  from  thence  there  are  two  lines  of  steamers 
to  St.  Paul's  (time  from  Portland  or  Quebec  to  St.  Paul's,  three  days). 
Sail  and  steam  distance,  1358  miles  ;  and  in  winter  stage-coaches  from 
La  Crosse  to  St.  Paul's.  From  St.  Paul's  there  is  an  excellent  r#i -o 
*and  well-travelled  road,  connecting  with  the  Red  River  Settle-  •■ 
ments,  y\&  Pembina,  to  Assiniboine. 

*  Estimating  the  receipts  from  first-class  passengers  by  the  postal 
express,  and  from  second-class  passengers  and  emigrant  escort-trains, 
the  revenue  would  amount  to  above  800,000Z.  per  annum,  adding  the 
revenue  from  return  passengers,  parcels,  gold,  goods,  and  emigrant 
escorts,  and  calculating  also  the  freightage  on  gold-dust  which  would 
be  transported  by  this  route  to  Europe,  deducting  working  expenses, 
estimated  upon  the  basis  of  the  United  States  overland  transport 
express  from  Missouri  to  San  Francisco,  there  would  be  a  profit  of  fully 
100,000?.  per  annum,  irrespective  of  postal  revenue  or  colonial  subsi- 
dies. Escort-trains  for  emigrants  will  be  organized  on  a  less  expensive 
scale  of  charge,  and  by  which  British  Coluinbia  be  will  reached  in  about 
a  month,  at  a  cost  of  about  lOZ.  from  Canada,  or  less,  per  adult  head. 

*'  This  great  national  undertaking  cannot  fail  to  be  appreciated  by 
a  British  public,  standing  second  to  none  in  commercial  enterprise  and 
patriotic  devotedness  to  the  future  greatness  of  the  British  empire. 

"It  is  a  question  of  great  importance,  whether  by  this  route 
Australia  and  China  cannot  be  reached  a  month  sooner  by  saving  of 
time  than  by  the  existing  routes.  Such  is  the  opinion  of  some  first- 
class  authorities." 

After  referring  to  "  the  banking  business  of  the  corporation,"  the 

;rospectus  concluded  as  follows: — "The  British  Columbia  Overland 
Vansit  Company,  Limited,  is  enabled  to  start  with  the  full  advantages 
of  the  act  by  which  the  liability  of  the  shareholders  is  strictly  limited 
in  each  case  to  the  amount  of  their  shares :"  and  it  was  signed,  "James 
Heoson,  Secretary." 

This  prospectus  was  shown  to  Mr.  Berkeley  (who  was  one  of  the 
members  for  Bristol),  and  Mr.  Jadis  (who  held  an  appointment  in  the 
oflBce  of  the  board  of  *trade),  by  Henson,  and  they  authorized  r4.i  54 
its  publication  with  their  names  in  it :  and  on  the  1st  of  April  *- 
Mr.  Berkeley,  in  a  letter  addressed  to  Henson,  wrote, — "  On  the  distinct 
understanding  that  I  am  indemnified  and  (qualified"  (that  is,  by  having 
200  shares,  nominally  paid  up,  appropriated  to  him),  "I  have  no 
objection  to  belong  to  the  British  Columbia  Overland  Transit  Company 
and  Banking  (Corporation,  Limited." 

In  the  Times  of  the  28d  and  26th  of  May,  1862,  two  letters  appeared. 
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complaining  of  the  hardships  which  passengers  who  had  been  induced 
to  travel  by  the  company's  route  had  had  to  encounter,  and  comment- 
ing in  strong  terms  upon  the  conduct  of  the  promoters,  the  chief  of 
whom  (and  probably  the  only  one)  had  then  been  discovered  to  be 
Colonel  Sleigh.  The  matter  also  underwent  considerable  discussion 
in  the  House  of  Commons*  This  produced  from  Mr.  Berkeley  the 
following  letters,  addressed  to  Henson, — 

May  26, 1862.  '*In  the  House  I  consulted  Mr.  Chichester  Fortescue, 
and  he  considered  that  it  were  best  that  I  should  merely  watch  pro- 
ceedings, and  come  in  if  the  thing  looked  serious.  It  did  not.  At 
the  same  time,  I  should  like  to  know  what  reasonable  probability  there 
is  of  overcoming  the  difficulties  related  in  the  Times  of  to-day.  It 
will  not  do  to  let  our  emigrants  eat  horses  and  dead  dogs.  Colonel  S. 
is  not  viewed  with  much  confidence  by  government  nor  by  the  public, 
I  assure  you." 

May  30,  1862.  '*  Please  to  withdraw  my  name  from  the  British 
Columbia  Emigration  Company  at  once.  I  am  not  at  all  satisfied  with 
the  arrangements,  and  decline  to  belong  to  it." 

May  30,  1862.  "Representing  a  great  mercantile  constituency,  I 
doubt  whether  my  name  appearing  in  so  many  companies  is  prudent. 
As  regards  the  Columbia,  I  have  already  written  to  withdraw  my 
^1^  -.--.  name.  *I  do  not  desire  to  injure  the  prospectsof  thecompany  : 
J  but,  after  the  present  time,  my  name  must  not  appear.  I  hear 
the  most  unpleasant  reports;  and  Colonel  Sleigh's  name  is  not  a  tower 
of  strength  sufficient  to  stem  public  opi&ion. 

'^  P.  S.  Please  take  no  steps  in  any  companies  for  me  until  we 
meet." 

Upon  the  faith  of  the  statements  contained  in  the  prospectus,  the 
plaintiff  (with  many  others)  on  the  17th  of  May,  1862,  agreed  with 
Benson,  the  secretary,  for  a  passage  to  British  Columbia,  for  which* he 
paid  Henson  42Z. ;  but,  when  the  train  arrived  at  St.  Paul's,  it  was 
found  that  no  further  progress  could  be  made,  no  arrangements  having 
been  made  for  carrying  the  passengers  on  to  their  destination ;  and, 
after  enduring  many  hardships  and  privations,  some  of  them,-^the 
plaintiff'  amongst  the  rest, — found  their  way  back  to  England  in  a  state 
of  almost  utter  destitution. 

Henson,  who  was  called  as  a  witness,  stated  that  he  showed  the 
prospectus  to  Mr.  Berkeley,  Mr«  Jadis,  and  the  others,  and  asked  them 
if  they  would  consent  to  become  directors  of  the  proposed  company, 
and  that  they  all  assented  to  do  so ;  and  thereupon  he  inserted  their 
names,  and  the  prospectus  was  pablished  and  advertised  in  the  Times 
for  several  weeks.  He  further  stated  that  all  the  money  which  he 
received  from  pasdengerd  atid  for  deposits  (about  1500/.  in  the  whole) 
was  paid  in  to  the  account  of  Colonel  Sleigh  at  the  West  End  Bank. 

There  was  no  evidence  that  either  Mr^  Berkeley  or  Mr.  Jadis  had 
ever  been  to  the  offices  of  the  company,  or  had  seen  the  advertise* 
ments,  or  taken  any  active  part  in  the  promotion  of  the  concern ;  and 
both  swore  that  they  never  intended  to  authoriee  Henson  to  enter  into 
any  contracts  upon  their  credit  until  the  company  was  fairly  formed 
*15fi1  ^^^  ^^'  arrangements  for  *the  tf  atisit  of  passengers  perfected^ 
^  The  only  evidence  to  fix  Jadls,  was,  that  he  bad  written  to 
Henson^  assenting  to  bd  nam^  a  difeotor  "on  being  qualified  and 
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indemDified/'  and  that,  in  a  letter  addressed  to  a  third  party,  he  stated 
that  he  was  a  director  of  the  company. 

On  the  part  of  the  plaintiff  it  was  submitted  that  the  defendants,  by 
consenting  to  become  directors,  had  authorized  Henson  to  make  con- 
tracts for  the  furtherance  of  the  scheme,  and  that  for  the  breach  of 
those  contracts  they  were  liable,  if  not  for  the  false  and  fraudulent 
representations  contained  in  the  prospectus.  For  the  defendants,  on 
the  other  hand,  it  was  contended  that  they  had  never  authorized 
Ilenson  to  enter  into  any  contracts  in  their  names,  and  that  all  they 
contemplated,  was,  to  become  directors  of  a  company  to  be  commenced 
when  all  the  arrangements  referred  to  in  the  prospectus  had  been  fully 
carried  out. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  160?. 

Montague  Smith,  Q.  C,  in  Easter  Term  last,  pursuant  to  leave 
reserved  to  him  at  the  trial,  obtained  a  rule  nisi  to  enter  a  verdict  for 
the  defendant  Berkeley  **  on  the  ground  that  he  had  given  no  authority 
to  any  one  to  enter  into  the  contract,  and  that  there  was  no  evidence 
of  such  authority;"  or  for  a  new  trial  on  the  ground  that  the  verdict 
was  against  evidence. 

Dalt/  at  the  same  time  obtained  a  similar  rule  on  behalf  of  the 
defendant  Jadis. 

Shee,  Serjt.,  and  Pigott^  Serjt.,  showed  cause. — There  was  abundant 
evidence  to  show  that  during  the  months  of  April  and  May,  1862, 
both  Mr.  Berkeley  and  Mr.  Jadis  were  with  their  consent  held  out  as 
members  and  directors  of  the  company  in  question.  The  letters 
*of  the  former  in  particular  are  those  of  a  man  who  has  con-  r*^r^ 
sented  to  take  his  chance  of  any  advantage  that  might  accrue  ^  ^ 
to  him  from  the  scheme  if  successful,  and,  when  he  sees  the  prospect 
of  responsibility,  seeks  to  repudiate  the  acts  of  those  who  have  traded 
on  the  respectability  and  influence  of  his  name.  Both  clearly  allowed 
themselves  to  be  held  out  to  the  world,  and  to  those  who,  like  the 
plaintiff,  wished  to  avail  themselves  of  the  facilities  of  transit  promised 
by  the  prospectus,  as  persons  under  whose  sanction  and  authority 
Henson  was  acting.  The  present  case  does  not  differ  in  any  material 
respect  from  that  of  Doubleday  v.  Muskett,  4  M.  &  P.  750,  7  Bingh. 
110  (E.  C.  L.  R.  vol.  20).  There,  the  defendants  consented  to  become 
directors^  bought  shares,  and  attended  meetings  of  a  projected  water 
company,  for  which  it  was  contemplated  that  an  act  of  parliament 
should  be  obtained ;  having  done  no  act  to  divest  themselves  of  their 
interest  in  the  concern,  it  was  held,  that,  though  no  act  of  parliament 
was  obtained,  and  the  project  failed,  they  were  responsible  for  works 
ordered  at  subsequent  meetings  of  the  directors  which  the  defendants 
did  not  attend.  Tindal,  C.  J.,  there  says :  "  The  contract  was  entered 
i&to  on  the  16th  of  January,  1826:  it  consisted  of  a  tender  sent  in  by 
the  plaintiff  on  that  day  in  consequence  of  an  advertisement  inserted 
on  the  7th  in  a  Brighton  newspaper  by  order  of  the  directors.  Let  ud 
see  the  situation  of  these  defendants  at  the  time  of  that  advertisement, 
•^whether  they  were  at  that  time  directors,  or  had  allowed  themselves 
to  be  held  out  to  the  world  as  such :  for,  by  the  terms  of  that  adver- 
tisement, the  directors  of  the  company  became  liable  for  the  work  in 
Jnestion.  The  advertisement  was  as  follows : — '  The  directors  of  the 
Brighton  Water  Company  ard  ready  to  reoelve  proposals  for  ezoava- 
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ling  and  removing  the  earth  and  chalk  for  forming  one  or  more  reser- 
*1 581  ^^'^^»'  ^^'  ^^»  *then,  the  defendants  by  their  conduct  authorized 
-'  the  publication  of  that  advertisement,  they  are  equally  liable 
with  the  rest  of  the  directors.  It  appears  that  they  accepted  the  office 
of  directors,  attended  at  several  meetings  of  the  directors,  and  pur- 
chased the  number  of  shares  requisite  to  qualify  them  to  act  in  that 
capacity.  They  were  therefore  not  only  directors,  but  were  actually 
interested  in  the  funds  of  the  concern.  It  is  sufficient,  however,  to 
say  that  they  were  directors,  and  acted  as  such.  Having  retained 
their  character  of  directors  up  to  the  month  of  September,.  1825,  what 
have  they  since  done  to  divest  themselves  of  that  character?  It  cer- 
tainly  was  competent  to  them  at  any  time  to  retire  from  the  direction  : 
but,  unless  they  have  expressly  done  so,  and  have  allowed  their  names 
still  to  be  used,  they  must  take  the  consequences :  they  stand  in  the 
like  situation  with  the  members  of  a  partnership,  who,  after  they  have 
seceded  from  the  firm,  still  allow  their  names  to  remain  exposed  to 
view  over  a  shop  door.  It  has  been  contended,  on  the  part  of  the 
defendants,  that,  in  incurring  the  liability  in  question,  the  directors 
exceeded  their  authority  as  directors,  inasmuch  as  the  prospectus  held 
out  that  an  act  of  parliament  would  be  applied  for  to  regulate  the 
concerns  of  the  company.  No  doubt  such  a  course  would  be  more 
convenient  for  the  government  of  such  a  body,  as  they  would  thus 
obtain  power  to  lay  down  pipes,  to  sue  and  be  sued  in  the  name  of  one 
of  their  officers,  and  the  like:  but  it  nowhere  appears  that  the 
obtaining  of  an  act  of  parliament  was  held  out  as  a  condition  prece- 
dent to  the  formation  or  the  company;  neither  does  the  advertisement 
say  anything  about  an  act  of  parliament.  It  is  true  that  the  pros- 
pectus stated  that  an  act  would  be  applied  for :  but  it  was  clearly 
understood  that  the  works  were  to  go  on  in  the  mean  time."  So,  here, 
*15Q1  ^*  clearly  was  intended  that  *the  business  of  this  company 
J  should  go  on  before  any  actual  incorporation. 
Montague  Smith,  Q.  C,  and  Kingdorij  for  the  defendant  Berkeley. — 
There  was  no  evidence  to  fix  Mr.  Berkeley  with  having  given  any 
authority  to  Henson  or  any  other  person  to  enter  into  the  contract 
declared  upon.  All  that  appears,  is,  that  Henson  called  upon  Mr. 
Berkeley  and  asked  him  to  allow  his  name  to  be  inserted  as  a  director 
of  a  company  about  to  be  formed.  The  usual  prospectus  was  issued, 
describing  the  objects  proposed  to  be  attained,  and  describing  the 
company  as  being  intended  "to  be  incorporated  under  the  Joint-Stock 
Companies  Acts  of  1857  and  1858."  No  shares  were  ever  issued : 
nor  was  anything  done  towards  the  formation  of  a  company.  Adver- 
tisements, it  is  true,  appeared  in  the  public  papers,  and  money  was 
received :  but  all  this  was  done  by  Henson  as  the  tool  of  Colonel 
Sleigh.  Not  a  farthing  was  ever  paid  in  to  any  banking-account  of 
the  company.  Mr.  Berkeley  seems  for  the  first  time  to  have  become 
aware  that  Colonel  Sleigh  was  interfering  in  the  concern  on  the  22d 
of  May,  1862 ;  and  on  the  30th  he  wrote  to  Henson  telling  him  he 
would  have  nothing  more  to  do  with  it.  The  fact  of  Mr.  Berkeley 
consenting  to  become  a  director  upon  the  terms  contained  in  the  pros- 
pectus, gave  no  authority  to  Henson  to  use  his  name  otherwise  than 
for  the  purposes  of  a  company  when  formed  and  incorporated.  [Erlb, 
C.  J. — ^You  contend,  that,  as  between  Mr.  Berkeley  and  the  plaintiff 
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the  latter  had  no  right  to  conclude  that  the  issuing  of  tickets  for  the 
transit  to  British  Columbia  was  accredited  by  Mr.  Berkeley  ?]  Exactly 
so.  The  question  is  as  to  the  extent  of  the  real  authority  which  Mr. 
Berkeley  gave  to  Henson.  [Byles^  J. — And  also  the  extent  of  the 
apparent  authority  induced  by  the  acts  of  Mr.  Berkeley.]  There  was 
•neither  original  authority  nor  subsequent  ratification.  The  r»igA 
concluding  sentence  of  the  passage  cited  from  the  judgment  of  '• 
Tindal,  C.  J.,  in  Doubleday  v.  Muskett,  shows  that  that  case  has  no 
application  here.  In  Bourne  v.  Freeth,  9  B.  &  C.  632  (E.  C.  L.  R.  vol. 
17),  4r  M,  &  R.  512,  it  being  in  contemplation  to  form  a  company  for 
distilling  whisky,  the  following  prospectus  was  issued  in  May,  1825, 
— "The  conditions  upon  which  this  establishment  is  formed,  are,  the 
eoncem  will  be  divided  into  twenty  shares  of  lOOif.  each,  five  of  which 
to  belong  to  A.  B.,  the  founder  of  the  works ;  the  other  fifteen  sub- 
scribers to  pay  in  their  subscriptions  to  M.  &  Co.,  bankers,  Liverpool, 
in  such  proportions  as  may  be  called  for :  the  concern  to  be  under  the 
management  of  a  committee  of  three  of  the  subscribers,  to  be  chosen 
annually  on  the  10th  of  October :  10  per  cent,  to  be  paid  into  the 
bank  on  or  before  the  1st  of  June  next."  It  was  held  that  this  pros- 
pectus imported  only  that  a  company  was  to  be  formed,  not  that  it 
was  actually  formed;  and  that  a  person  who  subscribed  his  name 
thereto,  and  who  was  present  at  a  meeting  of  subscribers  when  it  was 
proposed  to  take  certam  premises  for  the  purpose  of  carrying  on  the 
distillerv,  which  were  afterwards  taken,  and  solicited  others  to  become 
shareholders,  but  never  paid  his  subscription,  was  not  chargeable  as 
a  partner  for  goods  supplied  to  the  company.  [Williams,  J. — That 
case,  as  well  as  Fox  v,  Clifton,  4  M.  &  P.  676,  6  Bingh.  776  (E.  C.  L. 
R.  vol.  19),  Reynell  v,  Lewis  and  Wyld  v.  Hopkins,  15  M.  &  W.  517 
and  several  others,  are  cited  in  Smith's  Mercantile  Law,  5th  edit.  104, 
as  authorities  for  this  proposition, — "  The  liability  of  a  member,"— 
that  is,  of  a  joint-stock  company, — "commences  with  the  commence- 
ment of  the  company,  and  he  is  not  responsible  for  contracts  made 
before  that  period  by  its  intended  members  or  directors,  while  prelir 
minaries  on  the  accomplishment  of  which  he  bad  agreed  to  join  the 
•company  are  unaccomplished."]  In  Burnside  v.  Dayrell,  3  r«i  gi 
Exeh.  224,  where  an  allottee  in  a  projected  railway  company  ^ 
had  paid  his  deposit  into  the  bank  named  in  the  prospectus,,  which, 
had  been  circulated  with  the  defendant's  sanction,  his  name  appear- 
ing therein  as  one  of  the  provisional  committee-men  and  as  chairman 
of  the  committee  of  management ;  but  the  defendant  had  not  personally 
superintended  the  allotment  of  shares,  and  had  taken  no  active  part, 
in  the  concern,  and  had  been  present  once  only  at  any  meeting,  when 
he  acted  in  the  capacity  of  chairman,  but  dissented  from  the  proceed- 
ings: in  an  action  by  the  plaintiff  against  the  defendant  for  the  re- 
covery of  his  deposit,  on  the  abandonment  of  the  scheme,  it  was  held 
that  the  defendant  was  not  liable.  So,  in  Barker  v.  Stead,  8  C.  B.. 
946  (E.  C.  L.  B.  vol.  60),  it  was  held  that  one  who  merely  assents  to 
his  name  being  published  in  a  list  of  a  provisional  committee  of  a 
projected  railway  company,  does  not  thereby  impliedly  authorize  the 
secretary  or  any  one  else  to  pledge  his  credit  for  goods  supplied  to  or 
work  done  for  the  company.  [Willes,  J. — There  are  more  recent 
which  are  not  quite  consistent  with  your  argument.  The  fact 
XV.— 8 
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of  the  party  being  a  director  is  more  stringent  than  the  fact  of  hit 
being  a  member  of  the  provisional  committee.]  In  Cooke  v.  Tonkin, 
9  Q.  B.  938  (B.  C.  L.  R.  vol.  58),  the  defendant  was  by  his  consent  a 
member  of  the  provisional  committee  of  a  projected  company :  accord- 
ing to  the  prospectus,  the  aflfairs  were  to  be  under  the  control  of  a 
managing  committee :  a  managing  committee  was  appointed,  and  then 
the  provisional  committee  ceased  to  act:  after  this,  the  solicitor  to  the 
company,  who  had  been  appointed  by  the  provisional  committee, 
gave  orders  for  the  publication  of  advertisements.  In  an  action 
against  the  defendant  for  the  expense  of  inserting  these,  it  was  proved 
that  he  had  twice  attended  meetings  of  the  provisional  committee, 

*1621  *^"*  *^^^  ^®  ^^^  ^^^  ^"  *^®  managing  committee,  nor  a  share- 
J  holder :  and  it  was  held  that  these  facts  constituted  no  evi- 
dence for  a  jury,  of  the  defendant  having  authorized  the  insertion  of 
the  advertisements,  nor  of  his  liability.  In  Bright  v.  Hutton,  8  House 
(Of  Lords  Cases  841,  A.  was  a  member  of  the  provisional  committee 
<jf  a  projected  railway  company  which  had  been  provisionally  regia- 
tered,  and  the  affairs  of  which  were  put  under  the  authority  of  a 
managing  committee  :  he  accepted  shares,  and  paid  a  deposit  on  them, 
but  did  no  further  act;  and  the  scheme  was  abandoned.  It  was  held 
that  on  these  facts  he  was  not  liable  to  a  creditor  for  business  done 
under  the  orders  of  the  managing  committee  towards  completing  the 
projected  undertaking  and  converting  the  association  into  a  regular 
company,  and  consequently  that  he  was  not  liable  as  a  contributory 
under  the  winding-up  acts.  [WiLLES,  J. — Is  that  consistent  with 
Ilutton  V,  Upfill,  2  House  of  Lords  Cases  674?]  That  case  is 
observed  upon  by  Lord  St.  Leonards  in  Bright  v,  Hutton,  3  House  of 
Lords  Cases  888.  The  real  question  here  is,  whether  the  defendants 
gave  any  authority  for  the  doing  of  what  was  done,  or  held  themselves 
out  to  the  world  as  having  given  such  authority, — for,  since  the  cases 
of  Reynell  v,  Lewis  and  Wyld  v.  Hopkins,  the  question  has  been 
properly  treated  as  one  of  agency,  and  not  of  partnership.  There  is 
nothing  in  this  prospectus  calculated  to  induce  any  reasonable  man 
to  assume  that  the  directors  authorized  anything  to  be  done  or  any 
contracts  to  be  entered  into  before  the  projected  company  was  actually 
formed. 

Daly,  in  suppport  of  Jadis's  rule,  submitted  that  there  was  no 
♦1631  ^v'^®*^^®  whatever  to  affect  him.  Cut.  ad^.  vulL 

J       *  Williams,  J.,  now  delivered  the  judgment  of  the  court  :(a)— 

Upon  this  rule  the  question  has  been  whether  there  was  any 
evidence  for  the  jury,  that  the  defendants  were  liable  on  the  contract 
stated  in  the  declaration. 

The  contract  was  made  between  the  plaintiff  and  HensoD.  Henson 
had  given  to  the  plaintiff  a  prospectus  describing  the  defendants,  among 
others,  as  directors  of  the  company  therein  mentioned,  and  hinwclf 
(Henson)  as  secretary :  and  the  plaintiff  stated  that  he  was  induced, 
after  reading  that  prospectus,  to  make  the  contract  in  reliance  on  the 
credit  of  Mr.  Berkeley  and  another  as  directors. 

Now,  was  there  any  evidence  that  the  defendants^  had  authoriwd 
Hanson  to  make  the  contract  for  them,  or  that  they  by  their  permis* 
aiofi  were  held  out  to  the  plaintiff  as  parties  to  the  contract  with  him? 

M  T>e  cai«  was  argaed  before  Brie,  C.  J.,  WiUiams,  J.,  WiHes,  J.,  aod  Bylee^  /. 
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The  defendants  contended  that  the  prospectus  contained  merely  a 
proposal  to  form  a  company,  and  that  their  consent  to  become  directors 
was  only  conditional  in  case  the  company  should  be  formed  and  regis- 
tered, and  that  they  had  never  attended  at  the  offices  or  acted  in  the 
directorship,  and  that  there  was  no  evidence  that  they  held  out  to 
the  plaintiff  that  business  would  be  carried  on  by  their  authority  until 
the  above  conditions  had  been  fulfilled. 

But  we  are  of  opinion  that  there  was  evidence  to  support  the 
verdict 

The  prospectus,  although  it  speaks  of  a  company  to  be  formed  and 
registered,  yet  it  also  speaks  of  business  actually  going  on  for  the 
purpose  of  transport, — of  past  arrangements, — of  matters  in  a  course 
of  completion, — and  of  actual  transport  as  about  to  commence  forth- 
with (that  is,  when  the  prospectus  was  issued).  It  ♦states,  "  that  r^-toA 
the  overland  route  from  Canada  has  been  organized  by  the  pro-  ^ 
moters  of  the  Overland  Transit  Company.  Several  surveys  have 
resulted  in  having  a  direct  road,  which,  with  a  perfect  organization 
of  land-transport,  is  at  once  available."  Then,  after  describing  the 
route,  it  proceeds, — *'  The  corporation  will  forthwith  organize  a  perfect 
land-transport  train  of  horses  and  spring-carts  adapted  for  passengers 
and  goods,  and  erect  log-shanties  at  intervals,  &c, ;  and  cattle  will  be 
collected  at  these  stations."  ''  By  the  arrangements  already  in  a  state 
of  forwardness  in  Canada,  from  instructions  sent  out  to  its  agents, 
there  can  be  no  question  but  that  the  route  will  be  placed  in  a  perfect 
state.  Applications  have  been  made  to  the  legislative  councils  of 
Columbia  and  Canada  for  charters."  Ac.  *'As  the  route  from  Fort 
William  to  the  Red  River  would  require  some  delay  to  be  put  in  a 
state  for  traffic,  the  Overland  Transit  Company  purpose,  for  the  first 
twelve  months,  that  passengers  should  proceed  to  Fond  du  Lac,"  &c., 
&c  "  And,  to  obviate  the  necessity  of  the  slightest  delay  in  opening 
up  the  first  portion  of  the  route  to  Red  River,  reciprocal  arrangements 
are  in  a  course  of  completion,  by  which  this  company  can  without 
any  delay  forward  its  passengers  to  Detroit,  and  thence  to  Chicago, 
and  thence  to  St.  Paurs.  ''The  British  Columbia  Overland  Transit* 
Ciompany  is  enabled  to  start  with  the  full  advantages  of  the  act  for 
limited  liability,  and  may  fairly  expect  to  receive  large  dividends." 

These  passages  express  to  an  ordinary  reader  that  operations  respect- 
ing transport  had  been  and  were  then  in  Ae  course  of  being  carried  on. 
To  a  technical  reader,  there  are  expreaaions  which  might  raise  sus- 
picion; such  as  the  variety  of  names^  ''company,"  ''corporation,^ 
''promoters:"  but  the  jury,  {torn  the  wordd  ana  circumstances,  had  a 
right  to  infer  that  it  *waa  intended  to  induce  passengers  to  pay  r*^^^ 
fares  for  immediate  transport^  and  applicants  for  shares  to  ^ 
pay  immediate  deposits :  and,  if  so,  there  is  evidence  that  the  defendantf^ 
were  by  their  consent  held  out'as  directing  that  concern^  and  therefore 
bound  by  contracts  eonnected  thierewitb  made  in  a  regular  course  of 
bosinessL 

There  is  nothing  to  show  thai  the  oom]^Dy  had  not  been  inoor^ 
porated,  or'  might  not  be  at  any  nmrnenit  Also,  there  is  nothing 
showing  that-  the  companj  wovld  not  adt,  an  it^  lawfully  might,  befbra 
inooipM«tiott4  and  thiuro  is  sfidencv  ta  Bhvrtfia^t' the  words  wen) 
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intended  to  represent  arrangements  for  transport  actually  existing; 
for,  tbe  plaintiff  states  that  he  found  arrangements  made  as  described. 
His  evidence  in  effect  is,  that  he  was  carried  smoothly  under  the 
described  arrangements  as  far  as  St.  PauPs,  and  might  have  been 
carried  on  to  his  destination,  if  the  company  had  been  in  credit  with 
their  correspondents  there  who  were  expected  to  supply  horses  and 
carts  from  thence,  and  who  refused  to  act  because  they  would  not  take 
bills  on  the  company  for  their  services,  but  required  cash. 

The  conduct  of  the  defendants  in  accepting  the  oflSce  of  directors, 
warranted  the  jury  both  in  adopting  any  construction  of  the  prospectus 
which  the  words  would  bear  to  support  the  plaintiff's  claim,  and  also 
in  disregarding  the  argument  for  them  founded  on  the  want  of  notice 
of  the  proceedings  in  Copthall  Court. 

The  evidence  relating  to  that  conduct  on  the  surface  is  very  concise. 
Henson  showed  the  prospectus,  and  asked  each,  "  Will  you  be  a 
director?"  Each  in  effect  answered,  "Yes,  provided  I  am  qualified 
and  indemnified."  This  is  all  that  is  on  the  surface.  But  beneath 
there  was  matter  of  deep  significance  for  the  jury  to  consider.  There 
was  some  evidence   that  schemes  for  *companies  abounded : 


»166] 


every  letter  refej*s  to  more  than  one;  and  Mr.  Berkeley,  in  a 


letter,  observes  to  the  effect  that  he  was  a  director  of  so  many  that  his 
estimation  would  be  perilled  with  his  constituency.  There  was  also 
some  evidence  that  men  of  established  credit,  willing  to  sell  the  use  of 
their  names  as  directors  to  the  projectors  of  these  schemes,  abounded 
also.  The  language  and  the  manner  used  on  the  occasion,  that  is  to  say, 
a  short  question  and  answer,  showed  that  the  transaction  was  of 
frequent  occurrence. 

There  was  no  inquiry  of  the  nature  of  the  scheme,  or  of  the 
character  of  Henson  or  of  his  principal,  and  no  indication  that  either 
defendant  ever  intended  to  employ  either  thought  or  money  in 
furtherance  of  the  scheme,  whatever  it  might  be.  The  truth  was,  that 
Colonel  Sleigh,  a  schemer  in  discredit,  wished  to  obtain  the  cash  of 
the  unwarjT  upon  a  prospect  of  a  land  transport  to  Columbia.  This 
purpose  might  be  effected,  if  he  could  hold  out  men  of  credit  as 
directing  it.  Mr.  Berkeley,  from  his  position  in  parliament,  and  Mr. 
Jadis,  a  government  oflScer,  in  the  department  of  the  Board  of  Trade, 
would  give  assurance  that  the  scheme  was  sanctioned  by  honour  and 
sense  and  money.  Therefore  Colonel  Sleigh  sent  to  buv  the  use  of 
their  names ;  and  they  sold  it  to  him  for  an  indemnity  and  a  premium, 
possibly  of  the  value  of  20007.,  to  be  taken  from  the  funds  of  the 
company;'  that  is,  they  were  to  have  Colonel  Sleigh's  indemnity 
against  any  responsibility  caused  by  the  use  of  their  names,  and,  if 
Colonel  Sleigh  by  that  use  raised  the  whole  or  a  sufficient  part  of  the 
projected  capital  of  600,000t,  they  were  to  receive  each  200  paid-up 
shares  of  10/.  each. 

This  transaction  of  the  prospectus  bears  the  meaning  here  attributed 
to  it.  It  authorized  Henson  or  Sleigh  to  hold  out  that  the  defendants 
*1671  ^^^^  TeaXly  directing  them  *in  obtaining  fares  from  emigrants 
^  for  transport  and  deposits  from  applicants  for  shares.  As 
against  these  defendants,  the  jury  were  warranted  in  deciding  that 
they  did  whatever  Henson  by  their  authority  represented  they  were 
doing,  within  the  limits  of  the  operations  described  in  the  prospectus. 
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and  that  therefore  they  were  liable  on  the  contract,  within  those  limits, 
which  Henson  made  for  them  on  the  credit  of  their  names. 

It  is  a  rule,  that,  when  one  of  two  innocent  parties  is  to  suffer  by 
the  fraud  of  a  third,  he  who  gave  occasion  for  the  fraud  should  bear 
the  loss.  Upon  this  principle,  the  decision  ought  to  be  against  the 
defendants,  if  there  was  a  balance.  The  plaintiff  is  certainly  an  in- 
oocent  party ;  but  the  defendants,  though  not  guilty  of  direct  fraudu- 
lent intention,  gave  the  occasion  which  made  the  fraud  successful. 

The  jury  were  also  warranted  in  thinking  that  the  conduct  of  uhe 
defendants  after  the  interview  with  Henson,  indicated  that  they  had 
intended  all  along  to  leave  the  management  of  the  affairs  of  the  com- 
pany to  the  direction  of  the  projectors,  without  interference  on  their 
part.  Upon  any  other  supposition,  it  is  strange  that  men  in  the  posi- 
tion of  these  defendants,  living  in  London,  if  they  intended  to  be  real 
directors,  should  not  during  two  months  make  a  single  inquiry  about 
their  company,  or  visit  the  oflSces,  or  send  for  Henson  to  know  what 
was  going  on.  Strange,  also,  that  their  names  should  be  advertised  in 
the  Times  for  weeks,  and  they  should  not  see  it,  and  no  one  should 
mention  it  to  them,  unless  the  nature  of  the  transaction  was  under- 
stood to  be  as  last  described.  Still  more  strange,  that  neither  of  the 
defendants  interfered  to  inquire  or  remonstrate,  when  it  was  known 
that  contracts  in  their  names  had  been  made  for  transport,  and  that 
the  hardships  and  perils  so  shocked  the  *humanity  of  strangers  r»i  go 
as  to  produce  the  letters  signed  "  West  Canada,"  and  the  inter-  ^ 
ference  of  a  member  in  parliament  to  endeavour  to  save  the  emigrants 
from  their  fate.  Mr.  Jadis  did  nothing.  Mr.  Berkeley  in  his  letters 
expresses  neither  suspicion  nor  dissent  in  respect  of  the  contracts 
made :  and  those  letters  result  in  merely  withdrawing  his  name  from 
the  directorship,  for  the  sake  of  avoiding  responsibility  after  that 
date, — leaving  the  liability  for  transactions  previous  to  that  date  as  it 
might  be  established.  The  jury  may  have  thought  that  the  defend- 
ants had  trusted  all  arrangements  to  the  discretion  of  the  projector, 
and  that  therefore  they  must  trust  now  to  an  indemnity  from  him 
against  the  responsibility  brought  by  him  on  them. 

The  facts  of  this  case  are  peculiar,  and  differ  materially  from  those 
that  have  been  cited  ;  so  that  it  is  not  worth  the  time  to  analyze  them 
further  than  to  say,  that  in  Doubleday  v.  Muskett,  7  Bingh.  110  (E.  C. 
L.  R.  vol.  20),  4  *M.  &  P.  750,  two  directors  of  a  proposed  company 
were  held  liable  for  contracts  made  by  the  board  without  their  know- 
ledge before  the  company  was  formed,  because  they  had  consented  to 
a  commencement  of  the  works  of  the  intended  company.  Here,  the 
defendants,  as  directors,  according  to  one  construction  of  the  prospec- 
tus, had  represented  that  the  works  of  the  intended  company  had  been 
and  were  in  operation.  In  Bourne  v.  Freeth,  9  B.  &  C.  632  (E.  C.  L. 
B.  vol.  17),  4  M.  &  R.  512,  the  defendant  was  a  real  shareholder,  who 
bad  really  paid  up  a  deposit,  and  belonged  to  an  entirely  different 
class  from  that  of  these  defendants ;  and  a  decision  in  his  favour  is  of 
DO  avail  for  these  defendants. 

The  question  before  us  has  been  confined  to  the  claim  for  breach  of 
contract :  and  we  think  the  plaintiff  has  a  right  to  recover  an  indem- 
nity upon  a  count  in  form  ex  contractu ;  and  it  is  not  relevant  now  to 
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••1691  *^'^^^^''®  whether  he  could  have  recovered  the  same  indemnity 
-•   in  form  ex  delicto,  for  holding  out  false  representations,  to  the 
damage  of  those  who  acted  on  them. 

It  may  be  true  that  the  defendants  did  not  themselves  speak  what 
they  knew  to  be  false,  and  nevertheless  they  may  be  liable  for  holding 
out  false  representations :  and,  if  it  was  supposed  that  the  Chief  Jus- 
tice had  expressed  an  opinion  upon  the  law  to  the  contrary  of  this  at 
the  trial,  his  meaning  was  not  understood.  Bulo  discharged. 

END  OF  TRINITY  VACATION. 


*170]      *IN  THE  EXCHEQUER  CHAMBER. 

SIB  JOHN  BROCAS  WHALLEY  SMYTHE  GARDINER.  Bart., 
V.  ELIZABETH  JANE  JELLICOE,  Widow.    July  4. 

Judgment  of  the  Common  PleM  (12  C.  B.  N.  S.  568)  affirmed. 

This  was  an  appeal  against  a  decision  (by  a  majority)  of  the  Court 
of  Common  Pleas,  making  absolute  a  rule  to  enter  a  verdict  for  the 
plaintiflF  in  an  action  of  ejectment  brought  by  him  to  recover  the  pos- 
session of  certain  lands  in  the  county  of  Lancaster,  called  "  The  Clerk 
Hill  Estate,"  which  he  claimed  to  be  entitled  to  under  the  will  of  his 
grandfather,  Sir  James  Whalley  Smythe  Gardiner,  Bart.,  deceased. 

The  appeal  was  argued  on  the  19th  and  20th  of  June,  1863,  before 
Pollock,  C.  B.,  Wightman,  J.,  Crompton,  J.,  Channell,  B.,  and  Black- 
burn, J.,  by 

Sir  Hugh  Cairns^  Q.  C.  (with  whom  were  Manisty,  Q.  C,  and  Udall), 
for  tbe  appellant,  the  defendant  below,  and  by 

The  Solicitor -General  (with  whom  were  Mellish,  Q.  C,  and  Quain), 
for  the  respondent,  tbe  plaintiflF  below. 

The  Court  took  time  to  consider ;  and  their  unanimous  judgment 
was  now  delivered  by 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  judgment  of  the 
court  below  should  be  affirmed. 

♦1711  ^^  ^^  *^®  ^^^^  point  made  by  Sir  Hugh  Cairns  for  •the  de- 
-'  fendant,  it  seems  to  us  that  the  estates  limited  by  the  deed  of 
1814  were  legal  estates.  The  parties  seised  of  the  legal  estate  convey 
expressly  to  the  use  of  Robert  and  his  sons,  and  then  to  the  uses  de- 
clared in  the  will  of  the  testator,  which  are  clearly  legal  uses,  to  which 
the  trustees  having  the  legal  estates  are  by  the  will  directed  to  limit 
tbe  legal  estate.  This  could  hardly  be  denied,  except  as  to  the  estates 
to  arise  under  the  shifting-clause,'  and,  even  if  the  estates  to  arise 
und'er  that  clause  were  merely  equitable  estates,  as  the  preceding  es- 
tates are  clearly  legal,  the  result  would  be  that  the  plaintiff  claiming 
under  a  limitation  of  the  legal  estate  would  be  entitled  to  succeed  in 
this  ejectment,  and  the  defendant's  remedy  under  the  shifting-clause 
would  be  in  equity  only. 

We  think,  however,  that  the  deed  is  intended  and  does  carry  out 
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the  meaniDg  of  tbe  testator,  by  conveying  the  legal  estate  to  releasees 
to  uses,  so  that  the  legal  estate  may  vest  as  the  uses  arise, in  the  events 
apon  the  "happening  of  which  the  estates  directed  by  the  will  to  be 
limited  arise,  and  which  are  clearly  intended  by  the  will  to  be  legal 
estates :  and  we  think  that  this  extends  to  the  estates  to  arise  under 
the  shifting-clause,  as  well  as  to  the  other  limitations. 

As  to  the  second  point,  which  is  the  real  question  in  the  case,  we 
agree  with  the  construction  put  upon  the  shifting-clause  by  the  ma- 
jority of  the  court  below.  We  thiuk  that  the  real  construction  is, 
that,  in  the  event  of  the  estates  coming  together,  within  the  meaning 
of  the  shifting-clause  (whatever  be  the  construction  of  the  words 
*' coming  to  the  possession"),  tbe  person  next  in  remainder  is  to  come 
in  as  if  the  person  who  would  otherwise  have  come  into  possession 
were  dead  without  issue ;  so  that  the  real  effect  of  the  clause  is,  to  let 
in  the  person  who  would  be  next  in  remainder  if  the  person  who 
otherwise  would  have  had  both  *estates  were  dead  without  r*i7o 
issue;  in  other  words,  to  accelerate  the  next  remainder.  '- 

We  think  that  it  would  be  a  strained  construction,  to  hold  that  the 
words  "that  the  person  next  in  remainder,"  &c.,  should  come  in  **as  if 
the  party  were  dead  without  issue,"  meant  that  the  whole  will  should 
be  treated  as  if  the  person  were  actually  out  of  existence  without  issue 
for  all  the  purposes  of  the  will  :*and  we  do  not  think  that  the  testator 
would  have  been  likely  so  to  have  directed,  if  he  had  contemplated 
that  he  would  thereby  be  excluding  female  issue,  who  would  never 
have  taken  the  Gardiner  estates,  but  who  could  come  in  under  the 
very  limitation  now  in  question. 

We  think  that  the  meaning  of  the  words  "the  person  next  in  re- 
mainder," &c.,  is,  that  such  next  remainder  is  to  come  into  play,  and 
that  the  remainders  over  continue  unaffected  and  are  to  arise  according 
to  the  limitations,  subject  to  be  divested  again  by  the  operation  of  the 
shirting-clause,  if  that  clause  should  come  into  operation  by  the  estates 
again  coming  together  within  the  meaning  of  the  shifting-clause. 
The  judgment  of  the  court  below  is  therefore  aflBrmed. 

Judgment  affirmed. 


CASES    • 

ABQUED  AND  DETERMINED 


COURT  OF  COMMON  PLEAS 


JElif[iQelmn3  €ttm, 


TWENTY-SEVENTH  YEAR  OF  THR  REIGN  OF  VICTORIA.     1863. 


The  Judges  who  usually  sat  in  banco  in  this  Term,  were, — 
Erle,  0.  J.,  Byles,  J., 

Williams,  J.,  Keating,  J. 


HANS  RINGLAND,  the  younger,  by  WILLIAM  RINGLAND  his 
Prochein  Amy,  v.  JOSEPH  LOWNDES,  Clerk  of  the  Burslem 
Local  Board  of  Health.     Nov.  14. 

A  party  who  attends  before  an  arbitrator,  though  under  protest,  cross-examines  his  adver- 
sary's witnesses,  and  calls  witnesses  on  his  own  behalf,  thereby  waives  all  ol^jections  to  th« 
proceedings  which  do  not  go  to  the  competency  of  the  tribanaL 

Under  the  Public  Health  Act  (II  A  12  Vict  c.  63),  where  a  disputed  claim  to  compensaUon 
is  to  be  settled  by  arbitration,  the  award  is,  by  s.  124,  to  be  made  "  within  twenty-one  days 
after  the  appointment  of  the  arbitrator,  or  within  such  extended  time,  if  any,  as  shall  have  been 
duly  appointed  by  him  for  that  purpose."  By  s.  125  it  is  provided,  that,  in  case  the  arbitrators 
neglect  or  refuse  to  appoint  an  umpire  for  •fv«n  dayt  after  beiug  requested  so  to  do  by  any 
pnrty,  the  sessions  shall,  on  the  application  of  such  party,  appoint  an  umpire.  And  by  s.  12l( 
it  is  further  provided  that  the  time  for  making  an  award  under  the  act  shall  not  be  extended 
beyond  the  period  of  three  months  from  the  date  of  the  submission  or  from  the  day  on  which 
the  umpire  ehall  have  been  appointed,  as  the  ease  may  be. 

In  1856,  the  plaintiff  sustained  damage  from  the  construction  of  works  by  a  local  board,  and 
in  1858  made  a  claim  for  compensation.  He  afterwards  obtained  a  rule  for  a  mandamus  com- 
manding the  board  to  make  compensation.  Arbitrators  were  afterwards  (in  January,  1861) 
appointed  to  assess  the  amount,  under  s.  123.  These  having  refused  to  appoint  an  umpire,  tbo 
plaintiff  applied  to  the  Easter  sessions  to  appoint  one,  but  failed  in  consequence  of  the  want  of 
a  notice  of  his  intention  to  make  such  application.  The  required  noUce  having  been  given,  a 
second  application  was  made  at  the  Midsummer  sessions,  and  one  J.  was  named  as  umpire,  bat, 
as  his  consent  had  not  been  obtained,  no  formal  appointment  was  then  made.  A  third  appli> 
eation  was  made  at  the  Michaelmas  sessions,  and  J.  was  on  (he  \Uh  of  October  appointed 
amplre,  and  accepted  the  appointment. 
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On  the  IZth  of  Nomther,  tha  ampira  (not  having  enlarged  tXt  time  for  making  hie  award) 
•ppointed  the  29th  for  entering  npon  the  arbitration.  The  counsel  for  the  board,  being  informed 
of  this  objection,  proteeted  against  the  ampire's  going  on  with  the  reference,  bat  etiil  attended, 
cross-examined  the  plaintiff's  witnesses,  and  called  witnesses  for  the  board ;  and  at  the  close 
of  the  business  intimated  to  the  umpire  that  the  board  would  relg  upon  their  proteet  in  caee  the 
award  ehonld  be  againet  tkem.  The  umpire  made  his  award  in  favour  of  the  plaintiff  on  the 
30th  of  December. 

In  an  action  upon  the  award, — 

Held, — 1.  That  the  appointment  of  the  umpire  in  reality  took  place  at  the  Michaelmas  ses- 
sions, ftod  was  in  time,  and  consequently  the  award  was  duly  made  within  three  months  from 
tbe  umpire's  appointment. 

2.  That,  although  the  umpire  had  failed  to  comply  with  the  requirement  of  tbe  124th  and 
126th  sections  of  the  act  by  enlarging  the  time  for  making  his  award  within  twenty-one  days 
of  his  appointment,  that  defect  was  cured  by  the  attendance  of  the  board  and  their  taking  part 
in  the  subsequent  proceedings. 

3.  That  the  plaintiff  was  entitled  to  a  mandamus  (under  the  Common  Law  Procedure  Act, 
1854),  commanding  the  board  to  make  and  levy  a  rate  to  satisfy  the  amount  of  the  award  and 
the  eosts  of  the  reference,  although  the  six  months  limited  by  the  89lh  section  of  the  Publie 
Health  Act  for  the  making  of  retrospective  rates  had  elapsed  since  the  damage  was  done, — the 
action  having  been  commenced  within  six  months  after  the  making  of  the  award,  and  it  not 
appearing  that  the  plaintiff  had  been  guilty  of  any  laches. 

4.  That  it  was  no  answer  to  the  claim  for  a  mandamus,  that  by  possibility  the  board  might 
have  funds  enough  in  hand  to  satisfy  the  demand,  without  making  a  fresh  rate. 

This  action  was  brought  against  the  defendant,  who  is  the  clerk  of 
the  Burslem  local  board  of  health,  to  obtain  the  sum  of  1361. 16s.  as  com- 
pensation for  damage,  and  154/.  for  costs,  und^r  an  award  dated  the 
30th  of  December,  1861,  and  also  a  writ  of  mandamus  commanding 
the  Burslem  local  board  of  health  to  levy  a  rate  in  pursuance  of  the 
Public  Health  Act,  1848,  for  the  payment  to  the  plaintiflF  of  the  said 
sums  of  money. 

*The  cause  came  on  for  trial  before  Byles,  J.,  £it  the  Stafford  r^i-inA 
Summer  Assizes,  1862,  when  a  verdict  was  taken  for  the  plain-   ^ 
as,  by  consent  fpr  the  sums  named  in  the  declaration,  subject  to  a 
special  case.(a) 

(a)  The  pleadings,  which  were  to  form  part  of  the  case,  consisted  of  a  declaration  upon  the 
award,  which  concluded  as  follows : — ''  And  for  that  the  plaintiff  having  become  entitled  by 
reason  of  the  premises  and  by  virtue  of  the  said  award  of  the  said  umpire  to  have  the  said 
moneys  paid  to  him  by  the  said  board  out  of  the  general  or  special  district  rates  to  be  levied 
under  the  said  act,  and  a  reasonable  time  having  elapsed  for  the  said  board  to  make  and  levy 
a  rate  under  the  said  act  for  the  payment  to  the  plaintiff  of  the  said  moneys,  and  it  having 
become  and  being  the  duty  of  the  said  board  to  make  and  levy  a  rate  according  to  the  provi- 
sions of  tbe  said  act  in  that  behalf  for  the  said  moneys  so  payable  by  them  to  the  plaintiff,  and 
the  plaintiff  being  personally  interested  in  having  the  said  rate  so  made  and  levied  as  aforesaid, 
and  In  being  paid  the  said  moneys  out  of  such  rate  within  the  meaning  of  the  Common  Law 
Proeedore  Act,  1854,  and  the  plaintiff,  being  so  interested  as  aforesaid,  duly  demanded  of  and 
requested  the  said  board  to  make  and  levy  a  rate  in  pursuance  of  the  said  statute  for  the  said 
moneys  so  payable  to  him,  and  interest  thereon,  and  the  costs  occasioned  him  by  reason  of  the 
non-payment  thereof,  and  to  pay  him  the  said  moneys,  interest,  and  costs  out  of  such  rate  when 
made,  levied,  and  received  by  them,  but  the  said  board  have  wholly  neglected  and  refused  so 
to  do :  and  the  plaintiff  claims  300/.  and  a  writ  of  mandamus  commanding  the  said  board  to 
make  and  levy  a  rate  in  pursuance  of  the  said  act,  for  the  payment  to  the  plaintiff  of  the  said 
moneys  so  due  and  payable  to  him  as  aforesaid  out  of  the  said  rates,  and  interest  and  costs  as 
•foresaid,  and  to  proceed  with  all  due  diligence  to  collect  and  raise  the  said  rates  and  the  said 
moneys,  and  to  pay  him  the  said  moneys  and  interest  and  costs  out  of  the  said  rate  when  so 
made,  levied,  collected,  and  raised." 

Tbe  picas  were, — first,  that  Johnson  did  not  make  any  such  award  as  alleged, — secondly, 
that  Johnson  was  not  duly  appointed  umpire  as  alleged, — thirdly,  that  Johnson  was  duly 
appointed  such  umpire  as  aforesaid  in  the  said  matters  and  dispute  by  the  court  of  general 
quarter  sessions  of  the  peace  holden  at  Stafford,  Ac,  at  Midsummer,  to  wit,  on  the  1st  of  July, 
1861,  on  the  application  of  the  plaintiff  according  to  the  said  statute,  and  that  he  the  said  T. 
Johnson  accepted  the  said  appointment^  and  thereupon  ought,  pursuant  to  the  said  statat«|  to 
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-*  c.  63,  was  applied  to  the  town  of  Burslem,  in  Staffordshire; 
and,  by  virtue  of  the  powers  therein  contained,  the  local  board  of  health 
*1761  ^^^  ^^^*  ^^^^  *began  to  lay  dowp  a  system  of  sewers  withiu 

J   the  precincts  of  the  town,  for  the  drainage  thereof. 

2.  Hans  Ringland,  the  younger,  the  plaintiflF  in  this  action,  is  the 
♦1771   ^^'^^^  ^^  four  houses  in  Waterloo  Road,  *Burslern:  and  the 

^  defendant  is  tHe  clerk  to  the  Burslem  Local  Board  of  Health. 

3.  In  the  year  1856,  the  said  houses  of  the  plaintift*  were  alleged  to 
have  been  materially  damaged  by  the  operations  necessary  to  con- 
struct the  said  sewers ;  and  in  1858  application  was  made  by  the 
plaintiff's  attorney  to  the  local  board  of  health  for  the  town  of  Burs- 
lem, through  their  attorney,  for  compensation,  and  a  request  was  also 
made  that  they  would  appoint  an  arbitrator  under  the  123d  section  of 
the  Public  Health  Act,  to  whom  the  matter  in  dispute  might  be 
referred. 

4.  A  rule  was  subsequently  obtained  for  a  mandamus,  commanding 
the  board  to  make  compensation;  and  this  rule  was  made  absolute: 

have  made  and  pabliahed  his  award  within  three  calendar  months  from  the  day  on  whioh  he 
was  so  appointed,  to  wit,  the  said  Ist  day  of  July,  bat  he  wholly  failed  so  to  do,  and  did  nothing 
whatever  under  the  said  appointment;  and  that  thereupon,  after  the  expiration  of  the  said  three 
calendar  months  from  the  said  1st  of  July,  the  said  matters  and  dispute  ought  to  have  been 
again  referred  to  arbitration,  pursuant  to  the  provisions  of  the  said  act,  as  if  no  former  refer- 
ence or  appointment  of  arbitrators  or  umpire  had  been  made;  yet  that  afterwards,  and  after 
the  expiration  of  the  said  three  calendar  months,  to  wit,  on  the  said  14th  of  October,  without 
any  fresh  or  new  reference  of  the  matters  and  dispute  aforesaid  being  made,  or  any  arbitrator 
being  appointed  or. reappointed  by  or  on  behalf  of  the  plaintiff  or  the  said  board,  the  said  T. 
Johnson  was  appointed  umpire  by  the  said  court  of  quarter  sessions  as  in  the  declaration  men- 
tioned, on  the  application  of  the  plaintiff,  and  without  the  consent  and  against  the  will  and 
protest  of  the  said  board,  which  last-mentioned  appointment  of  the  said  T.  Johnson  as  umpire 
as  aforesaid  was  and  is  the  appointment  in  the  declaration  mentioned ;  wherefore  the  defendant 
said  that  the  said  appointment  in  the  declaration  mentioned  was  and  is  null  and  void, — fourthly, 
that  the  said  T.  Johnson,  having  been  appointed  umpire  on  the  said  14th  of  October,  as  in  the 
declaration  mentioned,  ought,  according  to  the  provisions  of  the  said  act,  within  twenty-one 
days  after  his  said  appointment,  to  have  made  his  said  award,  or  to  have  extended  the  time 
for  making  the  same;  yet  that  he  did  not  within  twenty -one  days  after  his  said  appointment 
«make  the  said  award,  or  extend  the  time  for  making  the  same,  but  wholly  failed  to  make  the 
same  within  twenty-one  days  after  his  said  appointment  or  within  any  extended  time  duly 
appointed  by  him  for  that  purpose;  and  so  the  defendant  said  that  the  said  T.  Johnson  did  not 
make  his  said  award  within  the  time  required  by  the  said  statute  in  that  behalf;  and  that 
thereupon  the  said  award  is  wholly  null  and  void.     Issue  thereon. 

Second  replication  to  the  third  plea, — that  the  plaintiff  and  the  said  board  duly  waived  all 
objections  to  the  said  second  appointment  of  the  said  T.  Johnson,  and  consented  and  agreed 
to  his  acting  under  such  second  appointment 

Demurrer  thereto,  the  ground  of  demurrer  alleged  being,  **  that  the  authority  of  the  court  of 
quarter  sessions  under  the  statute  to  appoint  an  umpire  having  been  duly  exercised  at  one 
sessions,  no  waiver  or  consent  would  give  it  authority  to  re -appoint  him  at  a  subsequent  ses- 
sions."   Joinder. 

Second  replication  to  the  fourth  plea, — that  the  said  T.  Johnson  duly  extended  the  time  for 
making  the  said  award  beyond  the  said  twenty-one  days,  and  duly  made  his  said  award  within 
such  extended  time,  and  within  three  months  from  the  day  on  which  he  was  appointed  umpire, 
•coording  to  the  statute  in  such  case  made.    Issue  thereon. 

Third  replication  to  the  fourth  plea, — that  the  plaintiff  and  the  said  board  duly  waived  all 
Ql^eotions  to  the  said  T.  Johnson  acting  as  umpire  after  the  expiration  of  the  said  twenty-one 
days,  and  duly  consented  and  agreed  to  his  acting  as  umpire  up  to  and  at  the  time  when  he 
■ude  his  said  award,  and  to  his  then  making  his  said  award. 

Demurrer  thereto,  the  ground  of  demurrer  stated  in  the  margin  being,  **  that  the  authority 
of  the  umpire  under  the  statute  having  expired,  no  waiver  or  consent  could  restore  it."    Joinder. 
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but  eveataally  the  *plaintiff,  on  the  17th  of  December,  1860,  r«-i»7g 
appointed  Henry  Ward  to  act  as  arbitrator  under  the  said  •• 
statute  on  his  behalf,  and  gave  the  said  board  notice  of  the  appoint- 
ment, and  required  them  to  appoint  another  arbitrator  on  their  behalf 
within  the  time  required  bj  the  statute,  or  otherwise  the  said  Henry 
Ward  would  proceed  ex  parte:  and  thereupon,  on  the  2d  of  January, 
1861,  the  board  appointed  Richard  Stone,  of  D^rby,  to  act  as  arbitra- 
tor on  their  behalf. 

5.  The  arbitrators  having  refused  to  appoint  an  umpire,  an  applica* 
tion  was  made  by  the  plaintiff,  under  the  125th  section  of  the  Public 
Health  Act,  on  the  11th  of  April,  1861,  at  the  Easter  sessions,  to  the 
court  of  quarter  sessions  for  the  county  of  Stafford,  to  appoint  an 
umpire  under  the  said  section. 

6.  The  application  was  resisted  by  the  board  on  several  grounds ; 
and  was  refused,  upon  the  ground  that  the  plaintiff  had  not  complied 
with  the  rules  of  the  court  of  quarter  sessions,  by  giving  seven  days' 
notice  to  the  board  of  his  intention,  as  required  by  the  practice  of  that 
court. 

7.  The  required  notice  having  been  given,  a  second  application  was 
made  at  the  Midsummer  sessions,  on  the  3d  of  July  in  the  same  year, 
to  the  court  of  quarter  sessions.  What  took  place  at  those  sessions 
was  as  follows : — The  counsel  for  the  plaintiff  moved  for  the  appoint- 
ment of  an  umpire.  After  hearing  counsel  for  the  board,  who  opposed 
the  application,  the  court  decided  that  they  would  appoint  an  umpire ; 
and,  after  further  discussion,  Mr.  Thomas  Johnson,  of  Lichfield,  archi- 
tect and  land  surveyor,  was  fixed  upon  by  the  court  as  such  umpire. 
Mr.  Johnson  was  not  present ;  and  neither  side  was  instructed  as  to 
whether  he  would  consent  to  act.  It  is  the  duty  and  practice  of  the 
clerk  of  the  peace  to  make  an  entry  of  the  acts  and  proceedings  of  the 
court,  from  which  the  orders  of  *the  court  are  subsequently  r*i  79 
formally  drawn  up ;  and  there  is  no  other  entry  made  by  the  ^ 
chairman  or  otherwise  of  motions  or  orders  of  the  kind  referred  to. 
No  order  would  in  the  course  of  practice  be  formally  drawn  up  unless 
the  assent  of  the  umpire  to  act  had  been  previously  obtained ;  but  the 
representation  of  counsel  at  the  sessions  would  be  treated  as  sufficient 
toT  that  purpose.  On  this  occasion,  Mr.  Johnson  was  not  present,  and 
neither  side  was  instructed  as  to  whether  he  would  .or  would  not  con- 
sent to  act.  The  clerk  of  the  peace  advisedly  abstained  from  making 
any  entry  of  or  relating  to  any  nomination  or  any  appointment  of  aU 
umpire ,  but,  if  the  assent  of  Mr.  Johnson  had  been  obtained  or  signi- 
fied before  the  end  of  the  sessions  (and  there  was  time  to  communicate 
with  him),  the  clerk  of  the  peace  would  have  then  informed  the  court 
of  that  assent,  and  made  an  entry  of  the  appointment  of  Mr.  Johnson, 
and  the  order  would  have  been  afterwards  drawn  up  and  an  office 
copy  sent  to  Mr.  Johnson  without  the  further  intervention  of  the 
parties.  No  assent  having,  however,  been  obtained  or  signified,  no 
minute  or  record  whatever  was  made  of  any  appointment  or  order; 
and  none  was  drawn  up.  The  clerk  of  the  peace,  upon  being  subse- 
quently applied  to  as  to  what  had  been  done  in  the  matter,  stated  that 
DO  order  had  been  made;  his  view  being,  that  no  order  was  made,  the 
consent  of  the  umpire  not  having  been  obtained. 

8.  At  the  following  quarter  sessions,  on  the  14th  of  October,  1861^ 
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another  application  was  made  to  the  said  court  of  quarter  sessions  for 
the  appointment  of  an  umpire.  The  application  was  resisted  by 
counsel  on  behalf  of  the  board,  on  the  ground  that  a  valid  appoint* 
ment  of  umpire  was  made  at  the  Midsummer  sessions,  notwithstanding 
*1 801  ^^^^  ^^  entry  was  made  of  it  in  the  books  of  the  court;  and  that, 
-'  as  the  umpire  *had  failed  to  make  his  award  within  the  period 
of  three  months  from  the  date  of  his  appointment,  the  matter  referred 
to  him  should  be  again  referred  to  arbitration,  as  if  no  former  refer- 
ence had  been  made,  pursuant  to  the  provisions  of  the  statute;  and 
consequently  that  the  proceeding  should  begin  de  novo,  and  new  arbi- 
trators be  appointed,  who  might  agree  upon  an  umpire;  and  that,  the 
court  having  once  at  the  former  sessions  exercised  its  authority  under 
the  statute  to  appoint  an  umpire,  it  had  no  jurisdiction  or  authority 
to  again  appoint  an  umpire  in  the  same  matter  at  a  subsequent  sessions 
without  the  requirements  of  the  statute  having  been  duly  complied 
with.  Notwithstanding  these  objections,  the  court,  after  hearing  the 
counsel  for  the  plaintiff,  who  dissented  from  the  view  of  the  facts 
taken  on  the  other  side,  appointed  the  said  Thomas  Johnson  to  be 
umpire  (whose  assent  had  been  then  obtained);  the  chairman  at  the 
same  time  saying  that  the  order  was  made  out  on  the  condition  of  the 
applicant,  namely  the  plaintiff,  taking  on  himself  the  responsibility 
of  its  validity.  The  appointment  was  entered  and  formally  made  out 
by  the  clerk  of  the  peace  in  the  words  following, — 

"  Staftbrdshire.  At  the  general  quarter  sessions  of  the  peace  of  our 
Lady  the  Queen,  holden  at  Staflford,  upon  Monday,  the  first  week 
after  the  11th  of  October,  to  wit,  the  14th  of  October,  in  the  twenty- 
fifth  year  of  the  reign,  of  our  Sovereign  Lady,  Victoria,  &o.,  and  in  the 
year  of  our  Lord  1861,  before,  Ac,  &o.,  and  others  their  fellows,  jus- 
tices of  our  Lady  the  Queen  assigned  to  keep  the  peace  in  the  county 
aforesaid,  and  also  to  hear  and  determine  divers  felonies,  trespasses,  and 
other  misdemeanors  committed  in  the  same  county. 

"  John  William  Phillips,  sheriflF. 
''  In  the  matter  of  the  claim  for  damages  by  Hans  '^'Bingland,  the 
♦181]  younger,  The  Local  Board  of  Health  of  Burslem,  and  the 
Public  Health  Act,  1848. 

'*  Upon  the  motion  of  Mr.  Mottram,  of  counsel  for  Hans  Ringland, 
the  younger,  upon  reading  the  affidavit  of  F.  C.  Lewis,  and  after 
hearing  Mr.  M'Mahon,  of  counsel  for  the  said  local  board  of  health  of 
Burslem.  It  is  ordered  that  Thomas  Johnson,  of  the  city  of  Lichfield, 
architect,  shall  be  and  he  is  hereby  appointed,  under  the  provisions  of 
the  said  Public  Health  Act,  1848,  umpire  to  determine  all  disputes 
between  the  said  Hans  Bingland,  the  younger,  and  the  local  Board  of 
Health  for  Burslem,  in  reference  to  the  amount  of  compensation  (if 
any)  to  be  paid  by  the  said  Hans  Bingland,  the  younger,  by  the  said 
Burslem  local  board  of  health  for  damage  done  by  the  sewerage 
operations  of  the  said  local  board  of  health  to  four  houses  belonging 
to  the  said  Hans  Bingland,  the  younger,  situate  in  Waterloo  Boad, 
Burslem,  in  the  said  county  of  Stafford. 

"  By  order  of  the  court, 
"R.  W.  HaxVD,  deputy  clerk  of  the  peace. 

9.  The  said  Thomas  Johnson  on  the  18th  of  November  appointed 
the  29th  of  November  the  next  for  entering  upon  arbitration ;  and, 
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upon  the  meeting  for  that  purpose,  the  counsel  for  the  Burslem  board 
of  health  objected  to  and  protested  against  Mr.  Johnson  acting  as 
umpire  and  proceeding  with  the  arbitration,  and  handed  him  a  written 
protest  setting  forth  the  following  grounds  of  objection  : — 

'*  First, — that  the  appointment  of  arbitrator  on  behalf  of  the  said 
Hans  Ringland,  the  younger,  was  notified  in  writing  to  the  board  on 
the  24th  of  December,  1860,  and  the  appointment  of  arbitrator  on 
behalf  of  the  board  was  made  on  the  2d  of  January,  1861,  and  notified 
to  the  said  Hans  Ringland,  the  younger,  ^on  the  4th  of  January,  r«-i  on 
1861 :  and  that  the  said  arbitrators  did  not  make  their  award,  '- 
or  extend  the  time  for  doing  so,  or  appoint  an  umpire  within  twenty* 
one  days  from  the  last-mentioned  day : 

"  Second, — that  no  award  was  made  within  three  months  from  the 
date  of  the  submission  or  notification  as  aforesaid,  or  of  the  appoint* 
ment  of  the  arbitrator  on  behalf  of  the  board,  and  the  notification 
thereof  to  the  said  Hans  Ringland : 

"  Third, — that  the  first  application  to  the  court  of  quarter  sessions 
for  the  appointment  of  an  umpire  was  not  made  within  three  months 
from  the  notification  of  the  appointment  of  the  said  last-mentioned 
arbitrator,  or  of  the  date  of  the  said  submission  or  first-mentioned 
appointment,  or  the  notification  thereof,  or  before  or  until  the  11th  of 
April  last,  and  that  the  application  was  refused : 

''Fourth, — that  the  next  application  for  the  appointment  of  an 
umpire  was  made  at  the  quarter  sessions  held  in  July  last,  when  an 
order  was  made  appointing  you  such  umpire ;  which  order  was  bad, 
for  the  reasons  before  mentioned,  and  under  which  you  did  not  make 
any  award  for  the  space  of  three  months  or  otherwise : 

•*  Fifth, — that,  as  the  last-mentioned  order  was  not  proceeded  with,  it 
was  not  competent  for  the  court  of  quarter  sessions  to  make  a  subse- 

Juent  order,  and  therefore  that  the  order  obtained  by  the  said  Hans 
England,  the  younger,  at  the  quarter  sessions  held  on  the  14th  of 
October  last,  and  which  you  are  now  proposing  to  act  upon,  is  bad 
and  void  in  law,  and  any  proceedings  taken  thereunaer  will  be 
Toid  and  of  no  effect:  and  we  shall  dispute  the  legality  of  such 
proceedings." 

10.  The  said  Thomas  Johnson  having  then  stated  that  he  had  not 
within  twenty-one  days  from  the  date  of  his  appointment  in  October 
extended  the  time  for  ^making  his  award,  or  done  anything  r«i  go 
whatever  under  his  appointment  before  the  said  18th  of  No-  ^ 
vember,  the  counsel  for  the  board  further  protested  on  this  ground 
also  against  his  proceeding  with  the  arbitration:  and  said  that,  if  he 
did  so,  the  board  would  take  steps  to  set  aside  the  proceedings,  and 
handed  in  a  second  written  protest,  in  the  words  following : — 

^'  Take  notice  that  the  Burslem  local  board  of  health  also  object  to 
your  acting  as  umpire  in  this  matter,  and  protest  against  your  pro- 
ceeding with  this  arbitration,  on  the  ground  that  you  did  not  make 
your  award  or  extend  the  time  for  making  your  award  under  the 
appointment  and  order  of  the  court  of  quarter  sessions  holden  in 
October  last,  in  manner  required  by  law ;  and  that  any  proceeding 
taken  by  you  will  be  void  and  of  no  effect." 

11.  The  said  Thomas  Johnson,  the  umpire,  thereunon  stated,  that, 
without  taking  upon  himself  to  determine  the  valiaity  of  the  pro- 
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ceedings,  he  thought  it  his  duty  to  proceed  with  the  reference.  The 
counsel  for  the  board  then  said,  that,  in  that  case,  he  would  attend 
under  protest :  and  he  thereupon  attended  under  protest ;  and,  at  the 
close  of  his  case,  said  he  should  rely  on  his  protests  for  setting  aside 
the  proceedings  as  unauthorized,  supposing  the  award  were  against 
him.  The  umpire  proceeded  with  the  arbitration;  and,  after  sitting 
two  entire  days,  and  examining  the  witnesses  on  both  sides,  and 
hearing  the  addresses  of  the  respective  counsel,  published  his  award, 
dated  the  30th  of  December,  1861,  to  the  following  effect : — 

"  I  do  hereby  find,  award,  and  adjudge  that  the  said  local  board  of 
health  of  Burslem  do,  on  or  before  the  16th  of  January  next,  pay  to 
the  said  Hans  Bingland,  the  younger,  the  sum  of  1352.  I65.  as  com- 
pensation for  the  damage  which  I  do  hereby  award*  hath  been  done 
*1R4.1  *^y  ^^®  ®^*^  local  board  of  health  by  their  said  sewerage 
-I  operations  to  the  said  four  houses  belonging  to  the  said  Hans 
Ringland,  the  younger,  situate  in  Waterloo  Boad,  Burslem,  in  the  said 
county  of  Stafford  :  And  I  do  hereby  further  award  and  adjudge  that 
the  said  local  board  of  health  of  Burslem  do  pay  to  the  said  Hans 
Ringland,  the  younger,  all  the  costs  of  and  consequent  upon  the  said 
reference  and  of  this  my  award." 

13.  On  the  12th  of  February,  1862,  the  two  several  appointments 
of  arbitrators,  or  submission  to  arbitration,  and  the  said  appointment 
of  umpire,  were  made  a  rule  of  this  court. 

14.  On  the  21st  of  February,  1862,  the  Burslem  local  board  of 
health  took  out  a  summons  to  oppose  the  taxation  of  costs  on  the 
award,  on  the  ground  that  they  should  have  been  ascertained  by  the 
umpire,  and  could  not  be  the  subject  of  taxation. by  an  officer  of  one 
of  the  superior  courts.  After  hearing  counsel,  Crompton,  J.,  refused 
to  make  the  order ;  and  the  costs  were  then  taxed  at  1642; 

15.  The  Burslem  local  board  of  health  still  refused  to  pay  the  said 
sum  186Z.  16s.  so  as  aforesaid  found  due  by  the  award,  and  the  said 
Bum  of  154Z.  costs :  and  *  this  action  was  then  brought  to  enforce  the 
award. 

The  questions  for  the  opinion  of  the  court  were — first,  whether  there 
was  any  appointment  of  an  umpire  at  the  Midsummer  sessions,  or 
whether  the  proceedings  at  those  sesaions  deprived  the  court  of  the 
power  to  make  a  valid  appointment  at  the  October  sessions, — secondly, 
whether,  though  the  umpire  did  not  within  twenty-one  days  after  his 
appointment  at  the  Michaelmas  sessions  extend  the  time  for  making 
his  award,  he  had  afterwards  authority  to  proceed  with  the  reference, 
— ^thirdly,  whether,  if  the  above  objections  or  any  of  them  to  his  pro- 
ceeding with  the  reference  were  valid,  there  was  any  such  waiver  of 
♦1851  *^^^^  *®  8*^®  ^^  restored  to  him  jurisdiction  to  proceed  with 
^  the  reference, — fourthly,  whether  the  plaintiff  is  entitled  to^a 
mandamus  to  make  a  rate,  as  prayed  in  the  declaration. 

Sayes,  Serjt.  (with  whom  was  Beatby),  for  the  plaintiff. — The  first 

Question  is,  whether  the  appointment  of  the  umpire  was  made  in  time, 
^here  is  nothing  in  the  statute  (11  &  12  Vict.  c.  63)  to  require  this 
to  be  done  at  the  next  sessions  after  the  parties  had  referred  the  matter 
and  the  arbitrators  neglected  or  refused  to  appoint  an  umpire.  The 
mode  of  referring  to  arbitration  under  this  act  is  regulated  by  the 
128d  and  three  following:  sections.    Section  128  enacts^  that,  '*  i 
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of  dispute  as  to  the  amount  of  any  cornpensation  to  be  made  under 
the  provisions  of  this  act  (except  where  the  mode  of  determining  the 
same  is  specially  provided  for),  and  in  case  of  any  matter  which  by 
this  act  is  authorized  or  directed  to  be  settled  by  arbitration,  then, 
unless  both  parties  concur  in  the  appointment  of  a  single  arbitrator, 
each  party,  on  the  request  of  the  other,  shall  appoint  an  arbitrator,  to 
whom  the  matter  shall  be  referred;  and  every  such  appointment 
when  made  on  the  behalf  of  the  local  board  of  health  shall  (in  the 
case  of  a  non-corporate  district)  be  under  their  seal  and  the  hands  of 
any  five  or  more  of  their  number,  or  under  the  common  seal  in  case 
of  a  corporate  district,  and,  on  the  behalf  of  any  other  party,  under  his 
hand,  or,  if  such  party  be  a  corporation  aggregate,  under  the  common 
seal  thereof;  and  such  appointment  shall  be  delivered  to  the  arbitra- 
tors, and  shall  be  deemed  a  submission  to  arbitration  by  the  parties 
making  the  same;  and,  after  the  making  of  such  appointment,  the 
same  shall  not  be  revoked  without  the  consent  of  both  parties,  nor 
shall  the  death  of  either  party  operate  as  a  revocation :  and  if  for  the 
♦space  of  fourteen  days  after  any  such  matter  shall  have  arisen,  r*i  o/> 
and  notice  in  writing  by  one  party  who  has  himself  duly  ap-  '- 
pointed  an  arbitrator  to  the  other  party,  stating  the  matter  to  be  referred, 
and  accompanied  by  a  copy  of  such  appointment,  the  party  to  whom 
notice  is  given  fail  to  appoint  an  arbitrator,  the  arbitrator  appointed 
by  the  party  giving  the  notice  shall  be  deemed  to  be  appointed  by  and 
shall  act  on  behalf  of  both  parties :  and  the  award  of  any  arbitrator  or 
arbitrators  appointed  in  pursuance  of  this  act  shall  be  binding,  final, 
and  conclusive  upon  all  persons  and  to  all  intents  and  purposes  whatso- 
ever. Section  124  enacts,  that,  *'  if  before  the  determination  of  any 
matter  so  referred,  any  arbitrator  die  or  refuse  or  become  incapable 
to  act,  the  party  by  whom  such  arbitrator  was  appointed  may  appoint 
in  writing  another  person  in  his  stead  ;  and,  if  he  fail  so  to  do  for  the 
space  of  seven  days  after  notice  in  writing  from  the  other  party  in 
that  behalf,  the  remaining  arbitrator  may  proceed  ex  parte ;  and  every 
arbitrator  so  appointed  shall  have  the  same  powers  and  authorities  as 
were  vested  in  the  arbitrator  in  whose  stead  the  appointment  is  made ; 
and,  in  case  a  single  arbitrator  die,  or  become  incapable  to  act,  before 
the  making  of  his  award,  or  fail  to  make  his  award  within  twenty- 
one  days  after  his  appoiniment,  or  within  such  extended  time,  if  any,  as 
skaU  have  been  duly  appointed  by  him  for  that  purpose,  the  matters 
referred  to  him  shall  be  again  referred  to  arbitration  under  the  pro- 
visions of  this  act,  as  if  no  former  reference  had  been  made."  The 
125th  section  enacts^  *'  that,  in  case  there  be  more  than  one  arbitrator, 
the  arbitrators  shall,  before  they  enter  upon  the  reference,  appoint  by 
writing  under  their  hands  an  umpire,  and,  if  the  person  appointed  to 
be  umpire,  die,  or  become  incapable  to  act,  the  arbitrators  shall  forth- 
with appoint  another  person  in  his  stead ;  and;  in  case  *the  arbi-  r^-tgn 
tratora  neglect  or  refuse  to  appoint  an  umpire  for  seven  days  ^ 
afier  being  requested  so  to  do  by  any  party  to  the  arbitration^  the  court  of 
general  or  quarter  sessions  shall,  on  the  application  of  such  party, 
appoint  an  umpire ;  and  the  award  of  the  umpire  shall  be  binding, 
final,  and  conclusive  upon  all  persons  and  to  all  intents  and  purposes 
whatsoever ;  and,  in  case  the  arbitrators  fiul  to  make  their  award 
within  twenty-one  days  after  the  day  on  which  the  last  of  them  was 
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appointed,  or  within  such  extended  time,  if  any,  as  shall  have  been 
duly  appointed  by  them  for  that  purpose,  the  matters  referred  shall 
be  determined  by  the  umpire;  and  the  provisions  of  this  act  with 
respect  to  the  time  for  making  an  award,  and  with  respect  to  extend- 
ing to  (a)  the  same  in  the  case  of  a  single  arbitrator,  shall  apply  to  an 
umpirage."  And  the  126th  section  provides  **that  the  time  for 
making  an  award  under  this  act  shall  not  be  extended  beyond  the 
period  of  three  months  from  the  date  of  the  submission  or  from  the  day  on 
which  the  umpire  shall  have  been  appointed,  as  the  case  may  be."  The 
first  application  to  the  sessions,  which  was  made  at  Easter,  1861, 
failed  for  want  of  the  seven  days*  notice ;  the  second,  which  was  made 
at  Midsummer,  was  rendered  abortive  for  want  of  the  consent  of  the 
umpire.  The  appointment  made  at  the  Michaelmas  sessions,  there- 
fore, was  clearly  in  time.  The  next  objection  is  one  of  the  merest 
form :  it  is  that  the  umpire  allowed  twenty-one  days  to  elapse  before 
he  proceeded  with  the  reference,  and  omitted  to  enlarge  the  time. 
Now,  the  enlargement  of  the  time  for  making  an  award  is  a  voluntary- 
act  of  the  arbitrator  or  umpire ;  it  needs  no  consent  nor  any  particular 
form, — Russell  on  Awards,  2d  edit.  p.  142 ;  and  it  need  not  even  be 
*1881   ^^  writing,  unless  writing  be  required  *by  the  submission:  and 

-'  here  the  statute  does  not  require  it.  At  all  events,  if  this  be  a 
valid  objection,  it  was  waived,  as  any  mere  irregularity  may  be,  by 
the  appearance  of  the  board  before  the  arbitrator,  and  taking  the 
chance  of  a  decision  in  their  favour:  Russell,  p.  195.  Their  con- 
tinued attendance  before  the  umpire,  and  calling  witnesses,  materially 
enhanced  the  expense  of  the  proceedings.  Appearing  to  defend, 
operates  a  waiver  of  the  want  of  a  notice  of  trial.  [Byles,  J. — In 
Holt  V,  Meddowcroft,  4  M.  &  Selw.  467,  the  plaintifif  had  obtained  a 
rule  for  a  special  jury,  which  was  regularly  struck,  but  a  common  jury 
panel  was  returned  together  with  the  special  jury  panel,  and  at  the 
trial,  none  of  the  special  jury  attending,  it  was  proposed  on  the  part 
of  the  plaintiff  to  try  the  cause  by  a  common  jury;  to  which  the 
defendant's  counsel  objected  that  this  could  not  regularly  be  done ; 
but  the  judge,  finding  a  common  jury  panel  annexed,  was  of  opinion 
that  he  ought  to  try  the  cause,  and  accordingly  the  cause  was  tried, 
and  there  was  a  verdict  for  the  plaintiff, — the  defendant's  counsel  appear^ 
ing  and  making  defence.  On  a  rule  for  a  new  trial,  it  was  contended 
for  the  plaintiff  that  the  objection  was  waived  by  the  defendant's 
appearance.  But  Lord  EUenborough  said :  "  Wbat  might  have  been 
the  effect  of  the  defendant's  appearing  at  the  trial  and  making  a 
defence  without  any  protest  against  trying  the  issue,  it  is  unnecessary 
at  present  to  inquire,  becaase  we  find  that  the  defendant  did  protest 
and  did  all  in  his  power  to  resist  the  proceeding.  I  cannot  agree  that 
it  amounts  to  a  coAsent  on  the  part  of  the  defendant,  because,  being, 
as  it  were,  tied  to  the  stake,  and  dragged  on  to  trial,  he  endeavours  to 
make  the  best  of  it."  Keating,  J.,  referred  to  In  re  Hick,  8  Taunt. 
694  (E.  C.  L.  R.  vol.  4).  There,  by  the  terms  of  a  reference  to  arbi* 
tration,  the  two  arbitrators  were  to  appoint  an  umpire  before  entering 
*1891  ^^^^  *con8ideration  of  the  matters  in  difference,  and  to  make 

^  their  award  before  a  certain  day  or  such  time  as  they  or  any 

(a)  Thif  Uander  oeoiin  in  all  the  •ditions  ef  the  itfttatet. 
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two  of  them  sbould  appoint.  The  arbitrators,  htfort  appointing  an 
umpire,  enlarged  the  time,  and  afterwards  held  a  meeting,  at  which 
the  parties  attended  :  and  it  was  held,  that  the  parties,  being  aware  of 
these  facts,  and  having  afterwards  attended,  could  not  now  make  any 
objection  on  the  ground  of  the  enlargement  of  the  time  having  been 
made  before  the  appointment  of  the  umpire.]  In  Tyerman  v.  Smith, 
6  Ellis  &  B.  719  (E.  C.  L.  R.  vol.  88),  on  a  compulsory  reference  under 
the  Common  Law  Procedure  Act,  1854,  it  was  held  to  be  no  objection 
to  entering  up  judgment  on  the  award  under  s.  3,  that  the  award  was 
made  more  than  three  months  after  the  arbitrator  entered  on  the 
reference,  though  the  order  of  reference  named  no  time,  and  no  written 
consent  for  enlarging  the  time  had  been  given  by  the  parties, — it 
appearing  that  the  parties  had,  within  a  month  before  the  making  of 
the  award,  acted  upon  the  reference  as  still  subsisting ;  sjich  acting 
estopping  them  from  saying  that  the  circumstances  necessary  to  give 
jurisdiction  to  the  arbitrator  did  not  exist.  Coleridge,  J.,  there  said  : 
"The  analogy  between  this  case  and  Andrews  v.  Elliott.  5  Ellis  &  B. 
502  (E.  C.  L.  R.  vol.  85),  6  Ellis  &  B.  838  (E.  C.  L.  R.  vol.  88),  is 
complete.  Mr.  Bramwell  was  a  judge  under  the  nisi  prius  commission, 
and  could  have  tried  the  case  with  a  jury;  and  the  statute  [17  &  18 
Vict.  c.  125,  s.  1],  under  certain  limited  conditions,  gave  him  power 
to  try  by  himself, — ^a  power  derived,  not  from  his  general  authority, 
but  from  the  statute.  We  and  the  Court  of  Exchequer  Chamber 
thought  that  the  plaintiff,  by  his  consent,  was  estopped  from  denying 
that  the  statutable  conditions  had  been  fulfilled.  So,  here,  the  master 
had  the  power  to  take  a  compulsory  reference ;  but  he  could  make  his 
award  only  within  the  three  months,  unless  there  were  a  written  con- 
sent for  the  •enlargement  of  the  time.  Now,  the  plaintiff's  r*i  qq, 
conduct  has  been  such  as  to  estop  him  from  contending  that  '- 
there  was  no  written  consent."  And  Erie  J.,  concurred.  [Byles,  J. — 
Was  there  any  protest  there  ?]  There  was  not.  [Bylbs,  J. — What 
is  the  effect  of  a  protest?]  In  the  matter  of  Palmer  and  The  Metro- 
politan Railway  Company,  31  Law  J.,  Q.  B.  259,  where  a  similar 
(question  arose  upon  tne  23d  section  of  the  Lands  Clauses  Consolida* 
tion  Act,  8  &  9  Vict.  c.  18,  Mellor,  J.,  after  time  taken  to  consider, 
said:  "  There  is  evidence,  I  think,  that  the  applicant  intended  to  take 
advantage  of  the  award  if  in  his  favour,  ana  object  if  it  was  against 
him-  I  think  the  applicant  is  estopped  by  his  own  conduct  from> 
taking  advantage  of  the  objection  to  the  want  of  authority  in  the 
umpire ;  pr,  if  it  be  not  an  estoppel,  there  is,  1  think,  a  new  parol 
contract  to  go  on  with  the  arbitration  upon  the  terms  of  the  statutory 

Eowers."(a)  In  Holdsworth  v.  Wilson,  8  Law  Times  (N.  S.)  484,  it  was- 
eld  by  the  Exchequer  Chamber  (affirming  the  judgment  of  the 
Court  of  Queen's  Bench),  that,  under  the  Public  Health  Act,  arbitral 
tors  may  appoint  an  umpire  after  the  twenty -one  days  limited  by  s. 
126  for  making  their  award  have  expired  without  their  having 
enlarged  the  time,  provided  such  appointment  be  within  thh  time 
limited  by  s.  126  for  making  the  umpirage. 

(a)  In  Lawrenoe  v.  Hodf^ion,  1  Y.  A  J.  10,  it  wm  held,  that  aa  objeoiion  that  tbe  ttea  fee 
■aking  an  avard  haa  not  b«en  dnlj  enlarged,  is  waived  by  proceeding  in  the  reforenee  with  ^ 
knowledge  of  that  faot 

C.  B.  H.  8.,  VOL.  XV.— 9 


190  RINGLAND  v,  LOWNDES.    M.  T.  1863. 

*1 911  ^^^^f  Q-  C.  (with  whom  was  iTMafwn),  contri.(a) — *This  award 
J  has  not  been  made  within  the  time  prescribed  by  the  statute ;  and 
no  act  has  been  done  by  the  board,  or  by  those  who  represented  them, 
-which  can  give  it  any  validity.  The  umpire  having  been  appointed 
trader  s.  125,  was  bound  under  s.  124  to  make  his  award  '*  within  twenty- 
one  days  after  his  appointment,"  or  within  the  extended  time  which 
he  had  given  himself  by  a  due  enlargement.  Admitting  that  parties 
may  consent  to  an  extension  of  the  twenty-one  days,  thoughthere  has 
been  no  enlargement,  yet,  where  they  have  not  consented,  but  on  the 
contrary  have  expressly  dissented,  an  award  made  without  that  for- 
mality is  a  nullity.  When  they  attended  before  the  umpire  on  the 
29th  of  November,  the  board  did  not  know  whether  the  time  had 
been  enlarged  or  not.  The  moment  they  did  learn  the  fact,  they  did 
all  they  could  to  express  their  dissent.  Can  their  formal  and  reiterated 
*1991  P^^^®^*  ^®  treated  as  nothing?  Not  a  single  *case  has  been  or 
J  can  be  cited  where  it  has  been  held  that  a  party  who  attends 
lander  protest  is  bound  by  the  proceedings.  [Keating,  J. — Would 
there  have  been  a  consent  to  the  umpire's  making  an  award  in  favour 
of  the  board  ?]  No.  The  statement  made  by  counsel  at  the  close  of 
the  proceedings  clearly  does  not  amount  to  a  consent.  Tyreman  v. 
Smith  was  a  case  under  the  Common  Law  Procedure  Act.  The 
defendant  attended  without  objection,  and,  after  the  award  was  made, 
he  applied  to  have  it  set  aside  on  another  ground.  There  was  a 
perfect  consent  to  the  jurisdiction  throughout.  In  Palmer  and  The 
Metropolitan  Eailway  Company,  there  was  no  protest,  no  intimation 
was  given  by  the  parties  of  their  intention  to  avail  themselves  of  the 
objection :  that,  therefore,  was  a  case  of  express  consent  to  the  juris- 
diction. And  all  that  Holdsworth  v.  Wilson  decides,  is,  that  although 
the  twenty-one  days  have  elapsed,  the  arbitrators  have  still  enough 
power  left  in  them  to  appoint  an  umpire.  It  is  submitted  that  the 
4oard  did  not  waive  their  protest  by  attending  before  the  umpire 
to  protect  their  interests,  and  calling  witnesses.  The  case  of  Holt  v. 
Meddowcroft,  4  M.  &  Selw.  468,  was  followed  by  this  court  in  Lycett 
V.  Tenant,  4  N.  C.  168,  5  Scott  479,  6  Dowl.  P.  C.  436,  where  Tindal, 
C.  J.,  said :  "  It  would  be  a  most  dangerous  precedent  if  we  were  to 
hold  that  a  defendant,  who,  dragged  to  the  stake,  and  protesting 
against  the  regularity  of  the  proceeding,  answers  the  attack  of  his 
opponent's  counsel,  is  to  be  deemed  thereby  to  have  waived  his 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as  foHows  :— 

"  I.  That  the  proceedings  at  the  Midsammer  sessions  amounted  to  a  ralid  apf^otntment  of 
vinpire,  and  that  conse^aentlj  the  coart  of  quarter  sessions  could  not,  unless  the  parties  hid 
hegun  de  noTo,  make  another  appointment  at  the  October  sessions  : 

<*  2.  That  the  umpire*  not  having  made  his  award,  or  extended  the  time  for  making  it,  within 
twenty-one  days  from  the  dAte  of  his  appointment,  had  no  jurisdiction  afterwards  to  proceed 
with  the  reference : 

•  •'  3.  That,  the  appointment  of  umpire  haring  been  made  eompulaorily  under  the  statute, 
against  the  wishes  of  the  local  board,  there  never  was  in  fact  any  oons ent  to  or  waiver  of  the 
objections  to  his  proceeding  with  the  reference : 

"  4.  That,  the  umpire  having  allowed  the  time  for  exercising  his  jurisdiction  to  expire,  no 
eoBsent  or  waiver  could  afterwards  give  or  restore  to  him  jurisdiction : 

"  6.  That  a  mandamus  omnnot  be  granted  as  prayed,  because  there  i«  no  raggestlon  that  tfa« 
ordinary  remedies  are  not  suffleient,  and  also  because  the  compensation  claimed  for  fhe  alleged 
Injury  to  the  plaintilTs  houses  in  1856,  and  the  costs  fixed  by  taxation  in  iB'ebruary,  1862,  are 
not,  nor  is  either  of  them,  a  eharge  or  expense  incurred  within  six  months  of  the  making  of 
^e^rpposed  rate,  pursuant  to  the  Public  Health  Act,  1848,  11  A  12  Viet.  c.  88,  s.  89." 
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objection  to  the  trial."  In  Da  vies  i;.  Price,  6  Law  T.  (N.  S.)  713,  where 
it  was  held,  that  an  objection  that  arbitrators  were  exceeding  their 
authority  in  awarding  damages,  was  not  waived  by  the  defendant's 
attending  under  protest  and  cross-examining  when  the  question  of 
damages  was  gone  into,  Crompton,  J.,  in  delivering  the  judgment  of 
the  court,  says :  "  We  *are  disposed  to  think,  that,  as  the  arbi-  r#i  no 
trators  persisted  in  going  into  the  consideration  of  damages  '■ 
after  objection  taken  by  the  defendant,  he  did  not  waive  his  objection 
by  attending  subsequent  meetings  under  protest,  no  case  having  been 
brought  to  our  notice  in  which  a  substantial  objection  has  been  held 
to  be  waived  by  subsequent  attendance  before  the  arbitrator  under 
protest."  In  the  case  of  Re  Haigh's  Estate,  81  Law  J.,  Chanc.  420, 
the  Court  of  Chancery  referred  to  arbitration  certain  matters  in 
dispute  between  the  parties  to  the  suit  of  Haigh  v,  Haigb,  and  also 
between  the  same  parties  as  to  the  estate  of  H.,  the  testator  in  the 
cause :  those  disputes  related  to  certain  collieries,  their  management, 
and  the  dealings  with  them  for  several  years.  One  of  the  parties  had 
a  son,  who  was  well  acquainted  with  the  mining  accounts,  and  had 
assisted  his  father  in  the  business,  and  this  party  applied  to  the  arbi- 
trator to  allow  his  son  to  be  present ;  but  that  officer  refused  to  permit 
him  to  be  present,  on  the  ground  of  his  behaviour  in  the  matter.  A 
short-hand  writer,  whose  presence  the  same  party  wished,  to  take 
notes  at  the  meetings,  was  also  excluded.  Upon  a  motion  to  set  aside 
the  award,  it  was  held,  that,  without  going  into  the  question  whether 
the  award  did  or  did  not  do  substantial  justice  between  the  parties,  it' 
must  be  set  aside,  the  exclusion  by  the  arbitrator  of  the  son  and  the 
short-hand  writer  having  been  made  without  adequate  ground,  and  the 
acquiescence  of  the  party  complaining  in  the  proceedings  under  the 
reference  after  their  exclusion  not  being  such  as  to  deprive  him  of  his 
right  to  have  the  award  set  aside. 

The  award  was  clearly  bad,  not  having  been  made  within  three 
months  after  the  appointment  of  the  umpire,  as  required  bv  s.  126. 
Tie  appointment  took  place  on  the  8d  of  July,  at  the  Midsummer 
sessions,  and  the  award  was  not  made  until  the  20th  of  December. 
♦The  party  was  bound  to  go  to  the  next  sessions,  viz.  the  Easter  pj^g^ 
sessions,  and  could  not  by  his  blunder  give  himself  an  increased 
period.  [Bylbs,  J.— Where  the  legislature  intend  that  a  thing  shall 
be  done  at  the  next  sessions,  it  is  usually  so  expressed.]  Unless  it  is 
held  that  the  application  must  be  made  to  the  next  sessions,  there  is  . 
practically  no  limit  at  all.  [Byles,  J.— It  must  be  done  within  a 
reasonable  time.]  And  that  must  at  all  events  have  reference  to  the 
period  limited  by  the  statute  for  the  making  of  the  award.  There  is 
nothing  to  require  the  appointment  of  the  umpire  by  the  sessions  to 
be  in  writing.  The  case  states  that ''  Mr.  Thomas  Johnson  was  fixed 
upon  by  the  court  as  such  umpire."  What  was  that  but  an  appoint- 
ment? Whose  duty  was  it  to  obtain  Mr.  Johnson's  assent?  It  has 
heen  held  that  an  appointment  of  a  clerk  of  the  peace  by  parol  is  . 
valid.  [Bylks,  J.— He  is  not  appointed  by  the  sessions.]  Ko:  by 
the  loid  lieutenant:  but  it  is  done  in  sessions. 

Assuming  the  objections  to  be  untenable,  a  mandamus  under  the  68tli  ^ 
and  subsequent  seeiions  of  the  Common  Law  Procedure  Act,  1854, 
can  only  be  granted  on  the  same  grounds  as  the  prerogative  writ  of 
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mandamus  by  the  Court  of  Queen's  Bench.  It  will  not  be  granted 
where  there  is  another  remedy  ;  and  the  granting  or  withholding  it  ia 
discretionary  with  the  court.  Besides,  here,  the  plaintiff  comes  toa 
kte:  Burland  v.  The  Local  Board  of  Health  of  Kingston-upon-HuU, 
82  Law  J.,  Q.  B.  17.  The  damage  was  done  in  1856;  the  demand  for 
compensation  was  made  in  1858 ;  and,  after  haying  obtained  a  rule 
for  a  mandamus,  the  plaintiff  appointed  his  arbitrator  on  the  17th  of 
December,  1860:  and  this  action  was  not  commenced  until  the  16th 
of  May,  1862.  Now,  the  89th  section  of  the  Public  Health  Act  only 
authorizes  the  local  board  to  make  and  levy  rates  "  prospectively,  in 
♦1951  ^^^®^  ^^  ^*^^®  money  for  the  payment  *of  future  charges  and 
-'  expenses,  or  retrospectively,  in  order  to  raise  money  for  the 
payment  of  charges  and  expenses  which  may  have  been  incurred  at 
any  time  within  six  months  before  the  making  of  the  rate,^^  [Byles,  J. 
— ^The  amount  was  not  ascertained  here  until  the  miaking  of  the  award. 
It  was  impossible  to  know  beforehand  what  the  award  would  be.l 
If  a  mandamus  be  directed  to  issue  here,  the  board  would  be  bound 
to  make  and  levy  a  rate,  even  though  they  might  have  funds  enough 
in  hand  to  satisfy  the  plaintiff's  claim;  for,  nothing  but  absolute 
obedience  can  be  returnea  to  the  writ. 

HayeSy  Serjt.,  in  reply,  was  desired  to  confine  himself  to  the  objec- 
tion that  the  umpire  had  omitted  to  enlarge  the  time  for  making  his 
award  within  the  twenty-one  days,  to  the  question  of  waiver,  and  to 
the  right  to  a  mandamus.  The  enlargement  not  being  necessarily  in 
writing  or  made  in  any  formal  manner,  it  was  enough  if  it  was  made 
by  parol  at  any  time  within  three  months  after  the  appointment  of  the 
umpire;  consequently,  by  giving  an  appointment  on  the  13th  of 
November  for  the  parties  to  come  before  him  on  the  29th  for  the 
purpose  of  entering  upon  the  umpirage,  the  umpire  sufficiently  com- 
plied with  the  requirements  of  the  statute.-  There  was,  therefore,  a 
sustantial  enlargement  within  the  three  months-  Then,  the  conduct 
of  the  board  was  altogether  inconsistent  with  their  protest,  and  clearly 
a  waiver  of  the  objection  as  to  time.  Davies  v.  Price,  6  Law  T.  (N. 
S.)  713,  w«s  a  case  of  excess  of  jurisdiction.  An  award  may  always 
be  set  aside  where  the  arbitrator  has  exceeded  his  jurisdiction;  and 
an  objection  on  that  ground  is  not  waived  by  attendance  before  him. 
This  is  in  the  nature  of  an  irregularity,  which  may  always  be  waived. 
*1961  ^^^  l^oard  had  no  right  to  attend  and  so  *put  the  plaintiff  to 
expense,  and  lake  their  chance  of  catting  aown  the  claim,  and 
then,  finding  the  award  adverse,  rely  upon  their  protest.  As  to  the 
mandamus,  the  case  clearly  falls  within  the  provisions  of  t&e  Comnxn 
Law  Procedure  Act,  and  tKe  plaintiff  has  been  guilty  of  no  laches 
which  ought  to  deprive  him  of  that  remedy. 

Byles,  J.(a)--I  am  of  opiniom  that  our  judgment  it  this  oas^  musk 
be  for  the  plaintiff.  The  first  objection  to  which  oar  atteodion  has  bem^ 
invited, — ^but  which  was  not  very  strongly  pressed  by  Mr.  Ln^ — • 
was,  that  an  order  was  made  at  the  Midsummer  seaiions.  1^  tha  wordl 
^' order'*  is  to  be  understood  in  the  sense  of  $  formal  ordev  of  thq  coort^ 
or  even  a  memorandum  or  ratry  in  tho  book  c^  tbe  elerk  of  ths 
pe^oe^  there  waa  na  snob  thing.  If  it  k  to  be  i^nalood  i«  the  aenaa 
of  li  anbotwtiiJ  f^poinlntcuDl^  Aier^  weiB  iwme^  booa^M  the  party  Bomi«^ 
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nated  had  not  intimated  his  acceptance  of  the  appointment  of  umpire 
until  the  next  sessions.  Supposing  an  order  could  have  been  drawn 
up  at  the  Midsummer  sessions,  what  would  it  have  stated?  Simply 
that  Mr.  Johnson  was  named  umpire,  subject  to  his  acceptance  of  the 
appointment,  and  that  he  had  not  intimated  his  acceptance.  Clearly, 
therefore,  there  was  no  appointment  of  an  umpire  at  the  Midsummer 
sessions.  Then,  the  Public  Health  Act  not  having  limited  the  appli- 
cation to  the  next  sessions,  as  in  the  case  of  appeals  against  rates, 
orders  of  removal,  and  the  like,  it  seems  to  me  that  the  party  is  at 
liberty  to  go  to  any  sessions,  provided  that  is  done  within  a  reasonable 
time.  Accordingly  they  come  at  the  next  sessions  but  one,  viz.  the 
Michaelmas  sessions,  and  then  Mr.  Johnson  is  *formally  ap-  pigj 
pointed  umpire,  and  agrees  to  act.  Unfortunately,  however,  *- 
the  sessions  at  which  this  appointment  took  place  were  held  on  the 
14tli  of  October,  and  the  parties  did  not  go  before  the  umpire  until 
the  29th  of  November,  more  than  twenty-one  days  from  the  date  of 
the  appointment,  and  there  does  not  appear  to  have  been  any  enlarge- 
ment. I  agree  with  Mr.  Lush  that  this  was  an  objection  to  the 
umpire's  proceeding.  But,  what  sort  of  an  objection?  Not  that  the 
umpire  had  no  jurisdiction  over  the  subject-matter,  or  that  he  was  an 
improper  person,  but  that  he  had  not  gone  through  the  formal  act  of 
^ying.  *'  I  enlarge  the  time  for  making  my  award," — which  need  not 
be  in  writing  or  said  in  the  presence  of  anybody,  but  may  be  said  by 
the  umpire  in  the  privacy  of  his  own  chamber,  and  whether  he  be 
asleep  or  awake.  But,  assuming  that  to  have  been  a  serious  and 
fatal  objection,  if  duly  insisted  upon,  what  has  been  the  conduct  of 
the  board  ?  Being  informed  by  the  umpire  that  he  had  not  within 
twenty -one  days  from  the  date  of  his  appointment  in  October  extended 
the  time  for  making  his  award,  they  by  their  counsel  protest  against 
his  proceeding,  but  say  that  they  will  nevertheless  attend,  and,  if  the 
award  should  ultimately  be  against  them,  would  apply  to  set  asid# 
the  proceedings  as  unauthorized.  Accordingly  they  appear,  and  cross^ 
examine  the  plaintiff's  witnesses,  address  the  umpire,  and  call  wit^ 
nesses  on  their  own  behalf,  and  then,  the  award  being  against  them, 
insist  that  they  are  not  bound  by  it,  because  they  appeared  and  did 
all  this  under  protest.  Gases  have  been  cited  in  which  it  has  beeft 
held,  that,  where  there  has  been  a  total  absence  of  jurisdiction,  thd 
appearance  of  the  party  under  protest  before  the  tribunal  does  not 

i>reclude  him  from  afterwards  availing  himself  of  the  objection.  The 
eading  case  upon  the  subject,  which  has  been  brought  forward  upon 
all  occasions  *as  long  as  I  can  remember,  is.  Holt  v.  Meddow-  r»i  go 
croft,  4  M.  &  Selw.  467.  But,  what  was  the  nature  of  the  ^ 
objection  there?  A  proper  special  jury  had  been  struck,  but  a 
common  jury  panel  was  returned  together  with  the  special  jury  panel, 
and  at  the  trial,  none  of  the  special  jury  appearing,  it  was  proposed 
on  the  part  of  the  plaintiff  to  try  the  case  by  a  oommon  jury.  The 
defendant's  counsel  objected,  and  protested  against  the  cause  beinA 
tried, — the  statute  relating  to  the  nomination  and  striking  of  special 
juries,  3  G.  2,  c.  25,  s.  15,  expressly  saying  that  "the  jury  so  struck 
shall  be  the  jury  to  try  the  cause ;"  but  the  trial  was  proceeded  witk 
notwithstanding,  the  defendant's  counsel  appearing  and  making 
defence.    And^  when  this  fact  was  urged  as  an  answer  to  a  motioia 
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for  a  new  trial,  Lord  EUenborough  said  that  he  could  not  agree  that 
it  amounted  to  a  consent  on  the  part  of  the  defendant,  because,  being, 
as  it  were,  tied  to  the  stsike  and  dragged  on  to  trial,  he  endeavoured 
to  make  the  best  of  it.  The  distinction  between  that  case  and  the 
present  is  this, — that,  there,  the  parties  were  before  the  wrong  tribu- 
nal, and  here  before  the  right  tribunal ;  there  the  objection  was  a 
substantial  one,  and  here  only  a  shadowy  and  unsubstantial  one. 
Lycett  V.  Tenant,  i  N.  0. 168,  5  Scott  479,  6  Dowl.  P.  C.  436,  was 
also  cited.  In  that  case  there  was  a  variance  between  the  writ  of 
trial  and  the  issue :  the  objection  was  not  to  the  jurisdiction  of  the 
judge  to  try  the  cause,  but  that  the  plaintiff  had  brought  down  the 
wrong  issue  to  be  tried.  That,  again,  was  a  substantial  and  fatal 
objection ;  and,  although  the  defendant  appeared,  yet,  inasmuch  as  he 
did  so  under  protest,  he  was  allowed  afterwards  to  contest  the  validity 
of  the  proceedings.  Then,  as  to  Davies  v.  Price,  6  Law  T.  (N.  S.) 
713,  Crompton,  J.,  in  delivering  the  judgment  of  the  court,  certainly 
*1991  ^^^^  ®^y  ^       *^®7  ^®^®  disposed  to  think,  that,  as  the  *arbi- 

J  trators  persisted  in  going  into  the  consideration  of  damages 
after  objection  taken  by  the  defendant,  he  did  not  waive  his  objection 
by  attending  subsequent  meetings  under  protest.  Every  word  that 
falls  from  that  very  learned  judge  is  entitled  to  the  most  respectful 
attention.  But,  what  was  the  objection  there  ?  The  arbitrator  had 
persisted  in  taking  into  consideration  the  question  of  damages,  and 
thus  assumed  a  power  which  the  submission  did  not  give  him.  That 
again,  therefore,  was  a  substantial  objection.  In  the  case  of  Re  Haigh's 
Estate,  81  Law  J.,  Chanc.  420, — which  was  a  decision  of  the  Lords 
Justices, — the  arbitrator  had  without  sufficient  cause  excluded  from 
the  room  the  son  of  one  of  the  parties,  and  the  short-hand  writer ;  and 
the  party  affected  by  this  exclusion  had  nevertheless  proceeded  with 
the  reference, — whether  with  or  without  protest,  does  not  very  clearly 
appear.  There  the  arbitrator  had  misconducted  himself,  and  conse- 
quently there  is  no  analogy  between  that  case  and  the  present.  I  am 
of  opinion  that  an  objection  such  as  this, — which,  after  all,  amounts 
to  nothing  more  than  the  mere  omission  to  pronounce  some  formal 
words, — is  plainly  waived  by  conduct  like  that  here  pursued.  I  think 
we  should  be  going  against  the  weight  of  authority  as  well  as  against 
reason  and  common  sense,  if  we  were  to  send  the  parties  back  to  a 
fresh  arbitration  on  this  ground, — more  especially  in  a  case  where 
the  board  seem  to  have  been  throwing  every  possible  diflBculty  in  the 
way  of  the  claimant's  obtaining  compensation  for  the  damage  he  has 
sustained.  I  make  this  observation  rather  with  reference  to  the  next 
point  which  we  have  to  consider,  viz.  as  to  the  mandamus. 

Now,  the  granting  or  withholding  of  a  mandamus  under  the  Com- 
mon Law  Procedure  Act,  is  to  a  certain  extent  in  our  discretion :  and 
•2001  ^^®  difficulty  which  has  *occurred  to  me,  is,  that  the  delay 

-*  which  took  place  between  the  year  1856,  when  the  damage  was 
done  to  the  plaintiff's  premises,  and  the  year  1858,  when  his  claim  for 
compensation  was  first  brought  forward,  has  not  been  very  ^tisfacto- 
rily  accounted  for.  In  construing  the  89th  section  of  the  Public 
Health  Act,  which  limits  the  power  of  the  board  to  make  rates  retro- 
spectively to  the  raising  of  money  for  the  payment  of  charges  and 
expenses  which  may  have  been  incurred  within  six  months^  the  word 
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"  incurred"  must,  I  think,  be  read  with  reference  to  the  ultimate  ascer- 
tainment  of  the  amount  by  arbitration  or  otherwise;  for,  it  would  be 
impossible  to  make  even  an  approximate  rate,  which  would,  I  presume, 
include  the  costs  of  the  proceedings,  until  it  was  known  what  the 
decision  was.     There  is,  therefore,  no  objection  to  the  lapse  of  time 
since  1858.     And,  although  the  delay  between  1856  and  1858  is  not 
so  satisfactorily  accounted  for,  yet,  when  we  see  what  the  conduct  of 
the  defendants  has  been  in  that  part  of  the  case  which  is  fully  before 
the  court,  I  cannot  help  thinking,  that,  if  anything  could  have  been  said 
as  to  that  interval  which  would  have  assisted  them,  it  would  not  have 
been  withheld.  As,  therefore,  we  decide  on  all  the  other  points  in  favour 
of  the  plaintiff,  I  think  we  are  bound  to  give  him  tue  full  remedy 
which  the  law  allows,  by  directing  that  a  writ  of  mandamus  do  issuer 
Keating,  J. — I  entirely  agree  with  the  judgment  pronounced  by 
my  Brother  Byles,  and  in  the  reasons  which  he  has  given.     The  dis- 
tinction which  he  has  pointed  out  between  the  cases  relied  upon  and 
this  case,  seems  to  me  to  be  the  valid  distinction  upon  the  only  ques- 
tion which  might  have  presented  some  difficulty,  viz.  as  to  how  far  the 
attendance  of  the  parties  before  the  umpire  operated  a  waiver  of  the 
objection  *(which  I  think  was  a  valid  one)  that  the  umpire  had  r^oni 
omitted  to  enlarge  the  time  for  making  his  award  within  the  ^ 
twenty-one  days  prescribed  for  that  purpose  by  the  statute.    That 
distinction  runs  through  all  the  cases,  and  will  be  found  on  examina- 
tion to  reconcile  them  all.     Wherever  it  has  been  held  that  the  con- 
tinued attendance  before  the  arbitrator  waived  an  objection  of  which 
the  party  was  cognisant,  it  will  be  found  that  the  objection  was  to  the 
competency  of  the  tribunal ;  and  that  is  an  objection  which  cannot  be 
80  waived.    None  of  the  cases,  however,  as  to  arbitrations,  struck  me 
with  much  force  except  that  of  Davies  v.  Price,  6  Law  Times  (N.  S.) 
713.    But  that  case,  when  carefully  looked  at,  will  be  found  rather  to 
be  an  authority  in  favour  of  our  present  decision.     Orompton,  J.,  says 
that  the  court  are  disposed  to  think,  that,  as  the  arbitrators  persisted 
in  going  into  the  consideration  of  the  damages  after  objection  taken 
by  the  defendant,  he  did  not  waive  his  objection  by  attending  subse- 
quent meetings  under  protest, — no  case  having  been  brought  to  their 
notice  in  which  a  substantial  objection  had  been  held  to  be  waived  by 
subsequent  attendance  before  the  arbitrator  under  protest.     The  ob- 
jection there  was,  that  the  arbitrators  were  assuming  a  jurisdiction 
over  matters  which  the  parties  had  not  submitted  to  them ;  and  this 
the  court  held  to  be  a  substantial  objection.    The  judgment  of  the 
court,  however,  did  not  proceed  even  upon  that,  but  upon  this, — that 
the  declaration  was  upon  the  express  submission  of  the  parties,  and 
not  upon  an  implied  submission  arising  from  the  acts  and  conduct  of 
either  of  them  in  the  course  of  the  reference,  and  consequently  the 
evidence  of  acquiescence  was  irrelevant  and  inapplicable.    In  truth, 
it  was  an  attempt  to  alter  the  nature  and  extent  of  the  submission  by 
the  conduct  of  one  of  the  parties  to  it.    I  must  say  I  should  have 
been  surprised  if  any  case  could  have  been  cited  to  *sustain  r^on^ 
such  an  objection  as  this.    It  seems  to  me  to  be  a  contradiction  ^ 
in  terms,  to  say  that,  having  protested  against  the  umpire^s  right  to 
proceed,  the  party  protesting  may,  nevertheless,  not  only  attend  and 
watch  the  proceedings,  but  cross-examine  his  adversary's  witnesses, 
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and  call  witnesses  on  his  own  part,  and  then  say  to  the  arbitrator, — 
"  If  you  decide  in  my  favour,  I  am  content ;  but,  if  you  decide  against 
me,  I  will  stand  upon  my  protest,  and  move  to  set  aside  your  award." 
I  entirely  agree  with  my  Brother  Byles,  that  that  objection  cannot  be 
sustained,  and  that  the  plaintiff  is  entitled  to  our  judfgment. 

That  being  so,  then  arises  the  question  as  to  the  mandamus  to  com- 
pel the  board  to  make  and  levy  a  rate  to  satisfy  the  plaintiff's  claim. 
Notwithstanding  the  ingenious  argument  of  Mr.  Lush,  that  the  board 
may  be  so  well  provided  with  funds  that  a  rate  may  be  unnecessary, 
it  is  highly  probable  that  the  only  remedy  that  will  be  available  to 
the  plaintiff  is  the  granting  the  writ.  If  the  board  choose  to  satisfy 
the  claim  without  proceeding  to  make  a  rate,  we  might  possibly  be 
disposed  to  accept  that  as  a  compliance  with  the  mandamus. 

With  regard  to  the  effect  of  the  89th  section  of  the  Public  Health 
Act,  which  was  relied  upon-  by  Mr.  Lush  as  a  bar, — the  six  months 
limited  by  that  act  for  the  making  of  a  retrospective  rate  having 
elapsed  since  the  time  when  the  injury  complained  of  was  sustained,— 
it  seems  to  me  that  the  time  we  are  to  look  to,  is,  the  time  of  making 
the  award  and  the  bringing  of  the  action.  Until  the  award  was  made, 
the  amount  was  not  ascertained. 

For  these  reasons,  as  well  as  for  the  reasons  given  by  my  Brother 
Byles,  I  think  the  plaintiff  is  entitled  to  judgment  and  to  a  writ  of 
mandamus  as  prayed.  Judgment  for  the  plaintiff 


♦2031   *^^-^  MOSES  MONTEFIORE,  Bart.,  Chairman  of  the  Al- 
J       liance  British  and  Foreign  Life  and  Fire  Assurance  Com- 
pany, v.  ISAAC  LLOYD.    Nov.  10. 

Th«  defendBDt  «zeeated  a  bond  bb  surety  to  an  insarane«  oompany  for  the  fidelity  of  A.,  who 
was  appointed  an  agent  of  the  company  at  Adelaide,  and  who  was  about  to  and  afterward*  did 
enter  into  partnership  (as  merchants)  with  B.,  also  an  agent  of  the  company  at  that  place.  The 
condition  of  the  bond  was,  that,  if  A.,  his  heirs,  executors,  Aa,  should  well  and  truly  p^y  and 
account  for  all  moneys  receiyed  hy  Mm,  the  obligation  should  be  roid : — Held,  that  the  defendant 
was  not  responsible  under  this  bond  for  moneys  receired  by  the  firm  of  A.  A  B.,  notwithstanding 
he  was  aware  at  the  time  be  signed  the  bond  that  A.  wa«  about  to  become  partner  with  B. 

Held,  also,  that  the  surrounding  or  "  co-existing  "  circumstances  were  admifsible  for  the  pur- 
pose  of  explaining  what  might  be  ambiguous  in  the  condition. 

This  was  an  action  brought  by  the  plaintiff  as  chairman  of  the  Al- 
liance British  and  Foreign  Life  and  Fire  Assurance  Company, — a 
company  incorporated  under  an  act  of  5  G.  4,  c.  cxxxvii., — against  the 
defendant  upon  a  bond  given  by  him  to  the  company  for  600Z.  under 
the  circumstances  hereinafter  set  forth.  Under  a  judge's  order  made 
by  consent,  the  following  case  was  stated  for  the  opinion  of  the  court 
without  pleadings : — 

1.  In  the  year  1854,  George  Henry  Fox,  who  resided  and  carried 
on  business  at  Adelaide,  in  Australia,  was  the  agent  of  the  Allianoe 
company  at  Adelaide;  and  by  a  letter,  dated  from  Adelaide  the  27th  of 
November,  1854,  the  directors  of  the  company  were  informed  of  his 
desire  that  John  Sanderson  Lloyd  should  be  associated  with  him  ia 
the  agency  of  the  said  company  at  Adelaide.    The  following  is  a  copy 
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of  that  part  of  the  letter  addressed'  to  the  secretary  of  the  company 
in  which  such  desire  is  expressed  : — 

"I  have  now  to  regnest  you  will  be  good  enough  to  intimate  to 
the  directors  my  desire  that  the  name  of  Mr.  John  Sanderson  Lloyd 
should  be  associated  with  mine  in  the  power  of  attorney  for  the  con- 
duct of  this  agency,  as  I  am  about  taking  that  gentleman  into  partner- 
ship. I  may  observe  that  Mr.  Lloyd  has  been  in  my  counting-house 
for  some  time,  and  is  nephew  to  Mr.  J.  S.,  one  of  the  partners  of  the 
firm  of  S.  &  Co.,  and  you  could  apply  to  that  gentleman  as  a  referee, 
in  case  *of  need.  My  more  particular  object  in  writing  this,  r*oo4 
is,  that  I  contemplate  visiting  England  next  year;  and  it  is  ^ 
important  that  the  interests  of  the  company  should  not  sufler  during 
my  absence.  You  will  be  furnished  with  the  necessary  security  for 
Mr.  Lloyd.  I  should  also  further  mention  thai  Mr.  Lloyd  has  had  for 
some  time  the  management  of  this  branch  of  business  in  our  counting- 
house  ;  and  I  consider  him  in  every  way  fully  qualified  to  manage 
eflSciently  the  agency  of  the  company." 

2.  On  the  14th  of  February,  1855,  a  resolution  was  passed  at  a 
meeting  of  the  board  of  directors  of  the  company,  as  follows: — *'That 
Mr.  John  Sanderson  Lloyd,  of  Adelaide,  be  associated  with  Mr.  G.  H. 
Fox  in  the  managenoent  of  the  agency  there,  as  suggested  in  a  com- 
munication from  the  latter  gentleman  dated  the  27th  of  November 
last,  and  that  he  be  required  to  furnish  security  to  the  extent  of 
500/." 

3.  On  the  1st  of  March,  1855,  F.  A,  Englebach,  on  behalf  of  the 
company,  wrote  to  Fox  a  letter  of  which  the  material  portion  is  as 
follows : — 

"I  am  happy  to  inform  you,  that,  in  accordance  with  your  request, 
the  directors  have  associated  Mr.  J.  S.  Lloyd  with  you  in  the  control 
of  the  Adelaide  agency ;  and  a  new  power  of  attorney  will  conse- 
quently be  prepared,  and  forwarded  by  the  next  mail.  It  will  be 
necessary  that  Mr.  Lloyd  execute  a  bond  for  600?.,  to  which  Mr. 
Theodore  Lloyd,  of  the  Stock  Exchange,  and  Mr.  Isaac  Lloyd,  of 
Bristol,  have  undertaken  to  become  sureties." 

4.  The  J.  S.  mentioned  in  the  extract  of  the  letter  of  the  27th  of 
November,  1864,  declined  to  become  one  of  the  sureties  for  J.  S. 
Lloyd,  but  wrote  on  the  7th  February,  1855,  a  let*^r  to  the  defendant, 
who  is  the  father  of  J.  S.  Lloyd,  as  follows : — 

"  Dear  Isaac, — I  send  you  on  the  other  side  an  *extract  of  a  r^oos 
letter  from  G.  H.  Fox  to' the  Alliance  company,  whose  agency  '• 
we  were  the  means  of  obtaining  for  him.  It  will  be  necessary,  if  J. 
S.  Lloyd  be  associated  with  him  in  the  agency,  that  a  bond  signed  by 
two  parties  for  6001  be  entered  into.  As  it  is  only  insuring  his  in- 
tegrity, it  is  a  nominal  thing :  but  I  cannot  be  one,  on  account  of  my 
articles  of  partnership,  which  expressly  prohibit  any  one  of  the  part* 
ners  from  becoming  surety.  I  should  think  J.  S.  Thomas  might  not 
have  the  same  objection;  and  your  own  name  would  do  for  one.  I 
enclose  a  form." 

5.  The  extract  alluded  to  in  the  last-mentioned  letter  was  an  exact 
copy  of  the  extract  set  out  in  the  first  paragraph  of  this  case.  The 
said  letter,  with  the  aforesaid  extract  on  the  other  side  of  it,  was 
received  by  the  defendant  shortly  after  its  date ;  and  he  as  well  as 
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one  Theodore  Lloyd  consented  to  become  sureties  for  John  Sanderson 
Lloyd. 

6.  On  the  14th  of  March,  1855,  the  defendants  duly  executed  and 
delivered  to  the  company  the  bond  on  which  this  action  is  brought, 
which  bond  was  as  follows : — 

"Know  all  men  by  these  presents,  that  we  John  Sanderson  Lloyd, 
of  Adelaide,  in  the  colony  of  South  Australia,  merchant,  Theodore 
Lloyd,  of  the  Stock  Exchange,  London,  gentleman,  and  Isaac  Lloyd, 
of  Bristol,  in  the  county  of  Somerset,  gentleman,  are  jointly  and 
severally  held  and  firmly  bound  to  the  Alliance  British  and  Foreign 
Life  and  Fire  Assurance  Company  in  the  penal  sum  of  500^.  of  good 
and  lawful  money  of  Great  Britain,  to  be  paid  to  the  said  Alliance 
British  and  Foreign  Life  and  Fire  Assurance  Company,  their  succes- 
sors or  assigns,  for  which  payment  to  be  well  and  faithfully  made  we 
bind  ourselves,  and  each  of  us  our  and  each  of  our  heirs,  executors, 
*2061  ^°^  administrators,  *jointly  and  severally,  firmly  by  these 
^  presents,  sealed  with  our  seals.  Dated  the  14th  day  of  March, 
1855 : 

**  Whereas,  the  above-bounden  John  S.  Lloyd  hath  been  nominated 
and  appointed  by  the  board  of  directors  of  the  Alliance  British  and 
Foreign  Life  and  Fire  Assurance  Company  to  be  an  agent(rt)of  the 
said  company  at  Adelaide,  and  on  such  his  nomination  it  was  stipu- 
lated by  or  on  behalf  of  the  said  company  and  agreed  to  by  the  said 
John  S.  Lloyd,  that  he,  together  with  the  above-bounden  Theodore 
Lloyd  and  Isaac  Lloyd,  should  enter  into  the  above-written  bond  or 
obligation  for  securing  the  fidelity  of  the  said  John  S.  Lloyd  : 

'*  Now,  the  condition  of  the  above-written  bond  or  obligation  is 
such,  that,  if  the  said  John  S.  Lloyd,  his  heirs,  executors,  or  adminis- 
trators, or  some  or  one  of  them,  shall  and  do  from  time  to  time  and 
at  all  times  hereafter  when  and  so  often  as  he  or  they  shall  be  there- 
unto required  by  the  actuary,  secretary,  or  other  officer  of  the  said 
company,  well  and  truly  pay  or  cause  to  be  paid  unto  the  directors  of 
the  said  company,  some  or  one  of  them,  or  to  such  person  or  persons 
as  they  or  he  shall  order,  direct,  or  appoint,  all  such  sum  and  sums  of 
money  as  shall  be  by  the  said  John  S.  Lhyd  had  and  received  as  or  by 
way  of  premiums  for  assurances  effected  with  the  said  company,  or 
otherwise  howsoever  on  account  and  for  the  use  and  benefit  of  the 
said  company,  or  with  which  he  shall  be  intrusted  by  or  on  account 
of  the  said  company ;  and  also  shall  and  do  from  time  to  time  and  at 
all  times  hereafter  when  and  so  often  as  he  or  they  shall  be  thereunto 
required  by  the  said  actuary,  secretary,  or  other  officer,  render  to  the 
♦2071  ^^  *directors,  some  or  one  of  them,  a  true,  just,  and  perfect 
-*  account  of  all  and  every  sum  and  sums  of  money  that  shall 
be  hy  him  had  and  received,  or  paid,  laid  out,  and  expended  for  or  on 
account  of  the  said  company ;  and  also  shall  and  do  well,  truly,  justly, 
and  honestly  in  every  respect  behave  and  conduct  himself  in  his 
said  office  or  employment  of  agent  to  the  said  company, — then  the 
above* written  bond  or  obligation  is  to  be  void,  otherwise  to  be  and 
remain  in  full  force  and  virtue." 

(a)  It  wu  stated  in  the  oeiie,  that  the  word  «  an  "  was,  before  the  execution  of  the  bond,  written 
over  the  word  « the  "  which  last-mentioned  word  was  part  of  a  printed  form,  and  had  been  pra- 
rionsly  straok  oat. 
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The  bond  was  also  duly  executed  by  John  Sanderson  Lloyd  and  by 
Theodore  Lloyd. 

7.  On  the  8d  of  April.  1855,  J.  W.  Collins,  on  behalf  of  the 
company,  wrote  a  letter  to  Fox,  of  which  the  material  part  is  as 
follows : — 

'*  I  now  beg  to  forward  a  power  of  attorney  constituting  John  S. 
Lloyd,  Esq.,  an  agent  of  the  company,  and  also  enclose  a  bond  for  his 
signature,  which,  as  he  will  perceive,  has  already  been  executed  by 
the  sureties  to  whom  I  referred  in  my  last." 

The  power  of  attorney  referred  to  in  the  last-mentioned  letter  was 
duly  executed  on  the  28th  of  March,  1855,  by  the  president  and 
directors  of  the  company,  who  thereby  ordained,  nominated,  consti- 
tuted, authorized,  empowered,  and  appointed  Jonathan  Binns  Were, 
George  Henry  Fox,  and  John  Sanderson  Lloyd,  all  of  Adelaide  in 
the  colony  of  South  Australia,  merchants,  jointly^  and  each  or  either  of 
them  separately,  the  true  and  lawful  attorney  and  attorneys  of  the  said 
company  to  assure  buildings,  goods,  and  other  property  in  Adelaide 
and  elsewhere  against  loss  or  damage  by  fire,  subject  to  certain 
conditions  not  material  to  this  case. 

8.  The  said  Jonathan  Binns  Were  mentioned  in  the  aforesaid  power 
of  attorney,  had  been  since  1851  appointed  by  the  president  and 
directors  of  the  said  company  an  agent  of  the  said  company,  and  had 
been  *authorized  and  empowered  by  them  by  power  of  attor-  r*ooQ 
ney,  either  jointly  with  the  said  G.  H.  Fox  or  separately,  to  ^ 
insure  goods,  buildings,  and  other  property  in  Adelaide  and  elsewhere 
against  loss  or  damage  by  fire,  subject  to  the  same  conditions  as  men- 
tioned in  the  aforesaid  power  of  attorney  of  the  28th  of  March;  1855 ; 
but  since  February,  1852,  the  said  Jonathan  Binns  Were  resided  at 
Melbourne,  and  entirely  ceased  to  act  as  agent  for  the  company, 
though  the  power  of  attorney  was  not  actually  taken  away  from  him, 

9.  In  June,  1855,  the  said  John  Sanderson  Lloyd  entered  into 
partnership  with  Fox  at  Adelaide ;  and  they  there  carried  on  business 
under  the  name,  style,  and  firm  of  O.  H.  Fox  &  Co.  until  the  said  firm 
failed,  as  hereinafter  mentioned. 

10.  On  the  19th  of  December,  1855,  the  president  and  directors  of 
the  company  duly  executed  a  power  of  attorney  by  which  they 
nominated,  appointed,  and  authorized  the  said  G.  H.  Fox  and  John  S. 
Llovd,  both  of  Adelaide,  in  the  colony  of  South  Australia,  merchants, 
trading  under  the  firm  of  G.  H.  Fox  &  Co,,  jointly^  and  each  and  either 
of  them  separately,  to  be  the  agents  of  the  said  company  to  assure 
buildings,  goods,  and  other  property  in  Adelaide  and  elsewhere 
against  loss  or  damage  by  fire,  subject  to  certain  conditions  which  are 
not  material  to  the  present  case. 

11.  In  February,  1859,  the  aforesaid  firm  of  G.  H.  Fox  &  Co., 
which  said  firm  consisted  as  aforesaid  of  the  said  George  Henry  Fox 
and  the  said  John  S.  Lloyd,  failed,  and  was  adjudicated  insolvent  in 
the  court  of  insolvency  in  South  Australia ;  and  the  estate  of  the 
said  firm  was  wound  up  and  administered  in  the  said  court. 

12.  At  the  time  of  its  failure,  the  aforesaid  firm  of  G.H.  Fox  &Co. 
was  indebted  to  the  company  in  the  sum  of  4502. 11^.  for  premiums 
received  by  the  said  *  George  Henry  Fox  and  John  S.  Lloyd  as  r#on9 
agents  for  the  said  company  since  the  date  of  the  aibre-  '- 
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mentioned  bond.  Of  this  sam  8382. 18^.  2d,  was  due  in  respect  of 
premiums  received  for  fire-insurance,  and  1111.  12«.  lOrf.  was  due  in 
respect  of  premiums  received  for  life-insurance.  The  said  company 
proved  for  the  sum  of  450/.  11^.  on  the  joint  estate  of  the  said  firm 
in  the  said  court  of  insolvency,  and  received  thereon  a  dividend  at 
the  rate  of  oa.  Sd,  in  the  pound,  amounting  to  1182.  65.  5d. ;  and  the 
company  have  not  received  any  other  sum  of  money  in  respect  of  the 
aforesaid  sum  of  4502.  11^. 

18.  The  defendant  objects  to  the  admissibility  in  evidence  of  the 
documents  and  matters  referred  to  and  stated  in  the  second,  third, 
fourth,  and  fifth  paragraphs  of  the  above  case. 

The  question  for  the  opinion  of  the  court  was, — ^whether  the  defend- 
ant was  liable  on  the  aforesaid  bond  to  the  said  company  in  respect 
to  the  unpaid  portions  of  the  said  sums  of  8882. 18^  2d.  and  1112.  lis. 
lOd,  or  either  of  them,  or  any  part  thereof. 

The  court  was  to  be  at  liberty  to  draw  any  inferences  from  such  of 
the  above  facts  as  were  admissible  in  evidence  which  a  jury  might 
have  drawn. 

If  the  court  should  be  of  opinion  in  the  affirmative  in  respect  to 
the  unpaid  portions  of  both  the  said  sums,  then  judgment  was  to  be 
entered  up  for  the  ulaintifif  for  8322.  6«.  7d.  and  costs  of  suit. 

If  the  court  should  be  of  opinion  in  the  affirmative  as  to  the  unpaid 
portion  of  the  said  sum  of  8382. 18s,  2d,,  and  in  the  negative  as  to  the 
unpaid  portion  of  the  said  sum  of  1112.  12t.  lOd.,  then  judgment  was 
to  be  entered  up  for  the  plaintifif  for  2492.  I85.  Ilc2.,  with  costs  of 
suit. 

If  the  court  should  be  of  opinion  in  the  affirmative  as  to  the  un^Mud 

*2101   P^^^^^  ^^  ^^^  ^^^  ^^™  ^  nil.  *l2s.  lOd.,  and  in  the  negative 

-I  as  to  the  unpaid  portion  of  the  said  sum  of  8882. 18s.  2d.^  thea 

judgment  was  to  be  entered  up  for  the  plaintiff  for  822.  6s.  9d,^  with 

costs  of  suit. 

If  the  court  should  be  of  opinion  in  the  negative  in  respect  to  the 
unpaid  portion  of  both  the  said  sums,  then  judgment  of  nolle  prosequi, 
with  costs  of  defence,  was  to  be  entered  up  for  the  defendant. 

Lush^  Q.  C,  (with  whom  was  Cohen),  for  the  plaintiff.(ft) — The  cir- 
cumstances under  which  the  defendant  consented  to  enter  into  the 
suretyship  are  clearly  admissible  in  evidence  as  against  him.  No 
doubt,  any  act  done  by  the  creditor  which  has  the  effect  of  altering 
the  position  or  increasing  the  risk  of  the  surety,  without  his  consent, 
discharges  him.  But  here  nothing  was  done  which  was  not  known 
and  contemplated  by  all  the  parties  at  the  time  the  defendant  executed 
the  bond.  The  principal  obligor  having  under  the  circumstances  dis- 
closed by  the  case  entered  into  partnership  with  a  third  person,  can 
the  surety  escape  responsibility  bv  saying  that  the  moneys  received 
by  the  firm  were  not  received  by  his  principal  7  If  an  agent  employs 
a  clerk,  a  receipt  of  money  by  such  clerk  is  a  receipt  by  the  agent. 

(a)  Th«  points  marked  for  trgument  on  Uie  part  of  Uie  plklnUff  wero  ■■  follows : — 

« 1.  Tiiat  the  bond  Nod  ob  ronder*  tho  dofoadani  liablo  in  respeet  of  moneys  rioilTnd  bj 
bim  ■■  acent  for  the  company,  tbongh  he  may  have  received  them  joiaUy  with  Fox : 

'<  2.  That  the  worda  '  an  mgemt,'  which  said  worda  are  in  the  aforesaid  bond,  may  be  aiplaSaed 
by  showinf  what  was  known  to  and  intended  by  the  parties : 

«(8.  That  nothinf  hi^pened  since  the  ezecatioo  of  the  bond  to  discharge  the  defendant  ftoa 
his  UabiU^  as  iwety." 
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I^  instead  of  employing  a  clerk,  be  takes  a  partner,  and  the  partner 
receives  money,  why  is  not  that  equally  a  receipt  by  him  ?  Some 
*case8  which  may  be  relied  upon  on  the  other  side  are  clearly  r#n-t^ 
distingnishable.  The  first  in  order  of  time  is  Bellairs  v.  Ebs-  ^  ^ 
worth,  8  Gampb.  58.  It  was  there  held,,  that  if  A.  become  bound  to 
B.  under  condition  that  C.  shall  truly  account  to  B.  for  all  sums  of 
money  received  by  C.  for  B.'s  use,  and  C.  afterwards,  with  B.*s  know- 
ledge, takes  D.  as  his  partner,  the  guarantee  does  not  extend  to  sums 
of  money  received  by  C.  for  B.'s  usq  after  the  formation  of  the  partner- 
ship. And  Lord  Ellenborough  said :  "  The  defendant  was  surety  for 
Philip  Nott,  and  not  for  Mingay,  Nott  &  Ca  When  the  plaintiffs 
intrusted  their  agency  to  the  new  firm,  the  defendant's  responsibility 
was  at  an  end.  He  by  no  means  undertook  for  the  good  conduct  of 
any  future  partner  with  whom  P.  Nott  might  associate.  The  recital 
and  the  whole  scope  of  the  condition  show  that  the  suretyship  was 
confined  to  P.  Nott  individually."  There,  the  partnership  was  a  new 
act  not  contemplated  by  the  surety  at  the  time  of  entering  into  the 
bondy  and  the  creditors  had  made  a  new  appointment  of  the  firm 
instead  of  the  individual,  whereby  they  increased  the  liability  of  the 
agent.  The  case  may  well  be  sustained  upon  that  ground.  Similar 
in  principle  is  the  case,  of  Moon  v.  The  Alderbury  Union,  8  Exch. 
590.  There,  the  plaintiff'  was  a  co-surety  with  K.  in  a  bond  given  by 
6.  to  the  guardians  of  a  union,  conditioned  for  the  due  accounting  to 
them  of  moneys  received  by  him  as  treasurer.  At  the  time  the  bond 
was  entered  into,  B.  was  a  member  of  a  banking  firm  into  which  the 
moneys  of  the  union  were  afterwards  paid  and  drawn  out  by  the 
guardians  by  checks  in  their  own  name.  The  firm  became  bankrupts, 
and  B.  having  ceased  to  be  treasurer,  the  guardians  demanded  of  the 

K^  intiff  as  such  surety  the  balance  due  from  B.  the  late  treasurer. 
e  plaintiff,  in  ignorance  of 'the  facts,  paid  the  money :  and  it  was 
held  that  the  sureties  were  not  ^liable  on  the  bond,  and  that  r^oio 
the  plaintifi^  having  paid  the  money  in  ignorance  of  the  facts,  *- 
was  entitled  to  recover  it  back.  Parke,  B.,  in  delivering  judgment, 
there  says :  "  For  moneys  so  paid  to  two  or  more  partners,  the  surety 
for  one  is  not  responsible,  according  to  the  cases  cited,  of  Bellairs  v. 
Ebsworth,  and  The  London  Assurance  from  Fire  v.  Bold,  6  Q.  B.  514 
(E.  C.  L.  E.  vol.  38).  Those  cases  show,  that,  if  a  pjerson  is  surety  for 
another  for  the  due  accounting  for  moneys  received  by  him,  the 
receipt  of  the  moneys  by  that  person  and  his  partner  is  not  the  same 
as  the  receipt  by  him  alone^  because  the  surety  may  be  willing  to  be 
aoooantable  fcMr  one  individual,  but  not  for  him  and  his  partner;  and 
a  payment  to  one  partner  is  a  payment  to  both."  There,  the  position 
of  the  surety  was,  without  his  knowledge^  altered  by  the  act  of  the 
creditors.  That  case,  therefore^  like  Bellairs  v.  Ebsworth,  was  essen- 
tially different  in  its  circumstances  from  the  present  case.  The  Lon- 
don Assurance  from  Fire  v.  Bold»  it  is  submitted,  was  not  well  decided. 
There,  the  condition  of  a  bond  given  by  the  defendant  to  the  plaintiff^ 
after  reciting  that  A.  bad  been  appoints  agent  for  the  plaintiff  which 
employment  he  had  accepted,  and  undertaken  to  perforin  the  trnsta 
ttereof,  was  cteelared  to  be,  that,  if  A.  should,  during  his  continuance 
in  such  employment,  faithfullv  demean  and  conduct  himself  and, 
when  required,  account  for  ana  pay  to  the  pkantiff  all  moneya  whioli 
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he  bad  received  or  should  thereafter  receive  for  the  plaintiff's  use, 
the  bond  should  be  void.  A  declaration  on  the  bond  set  out  the  con- 
dition, and  averred,  that,  while  A.  remained  in  the  employment  of  the 
plaintiff  as  agent  as  aforesaid,  A.  received  for  the  use  of  the  plaintiff 
moneys  amounting,  &c.,  but  did  not  when  required  account,  &c. :  plea, 
that  A.  did  not,  while  he  remained  in  the  service  of  the  plaintiff,  as 
*21^1  ^^^^  agent  as  in  the  declaration  mentioned,  receive  for  *the 
-•  use  of  the  plaintiff  the  sums  mentioned.  The  Court  of  Queen's 
Bench  held  that  the  plaintiff  did  not  support  the  issue  by  proof  that 
A.  and  B.,  as  partners,  were  employed  by  the  plaintiff  as  agents,  and 
in  that  character  had  jointly  received  money  for  the  plaintiff's  use, — 
it  appearing  that  A.  had  never  been  employed  by  the  plaintiff  or 
received  money  for  him  solely :  and  that  no  difference  would  be  made 
by  proof  that  the  defendant  knew  that  A.  was  to  be  employed  only 
as  partner  with  B.  '*  When  a  party,"  says  Lord  Denman,  "  makes 
himself  surety  for  the  conduct,  not  of  A.  and  B.,  but  of  A.,  the  strong- 
er proof  you  give  that  he  knew  the  relation  in  which  A.  and  B.  stood 
to  each  other,  the  stronger  you  make  the  inference  arising  from  his 
mentioning  only  A.  Suppose  the  condition  recited  that  the  two  were 
joint  agents,  and  then  spoke  only  of  the  conduct  of  one,  would  not 
that  be  a  strong  proof  that  the  suretyship  was  intended  to  apply  only  to 
the  separate  acts  of  that  one  ?  Mr.  Kelly's  comment  upon  Bellairs  v. 
Ebsworth  is  very  ingenious ;  but  the  case  is  quite  against  him."  The 
court,  therefore,  assume  that  Bellairs  v,  Ebsworth  governed  the  case 
before  them ;  whereas  the  facts  show  that  the  two  cases  are  essentially 
different. 

Montague  Smith,  Q.  C.  (with  whom  was  H.  T.  Cole\  contri.(a) — ^The 

defendant  by  this  bond  only  became  responsible  for  the  acts  of  John 

*2141   ^'  ^^^y^»  ^^^  ^^^  those  *of  the  firm  of  Fox  &  Co.     The  inten- 

J   tion  of  the  parties  to  the  bond  is  only  to  be  collected  from  the 

instrument  itself:  no  extrinsic  evidence  is  admissible  to  vary  or  ex- 

Elain  it.  There  is  no  ambiguity :  the  recital  is,  that  John  S.  Lloyd 
as  been  appointed  an  agent  of  the  company ;  and  the  condition  is  for 
the  due  accounting  by  him  of  all  moneys  which  shall  be  received  by 
him  on  account  of  the  company.  The  firm  received  the  money ;  and 
the  company  proved  for  the  amount  against  their  estate.  Even  if  ex- 
trinsic evidence  could  be  admitted,  the  case  is  governed  by  The  Lon- 
don Assurance  from  Fire  v.  Bold,  6  Q.  B.  514  (E.  C.  L.  B.  vol.  S3). 
The  court  is,  in  effect,  called  upon  to  overrule  that  case.  Wightman, 
J.,  there  says, — '*  The  recital  is  the  proper  key  to  the  meaning  of  the 
condition."  And  after  referring  to  Hassell  v.  Long,  2  M.  &  Selw.  868, 
he  adds :  "  Here  the  recital  does  not  contain  a  word  referring  to  any 
agency  but  that  of  Addison.  Then  Mr.  Kelly  raises  the  question 
whether  the  receipt  by  Addison  k  Boult  is  a  receipt  by  Addison.  On 
ordinary  principles,  each  party  is  liable  for  receipts  by  either.  But 
the  question  here  is,  not  to  what  extent  the  one  can  make  the  other 

(a)  The  points  marked  for  argmnent  on  the  part  of  the  defendant  were  as  follows : — 

''  I.  That  the  defendant  is  not  liable  under  the  bond  for  moneys  reeeired  by  John  Sandenon 
Lloyd  under  the  faets  stated  in  the  ease : 

'<2.  That. he  is  not  liable  in  respect  of  moneys  reoeited  by  John  Sanderton  Uoyd  JoiBtly 
with  Fox  under  a  Joint  appointment: 

**  8.  That  the  parol  evidence  referred  to  in  the  ease  is  not  admissible  to  add  to,  eonlndieti 
«r  explain  the  terms  of  the  bond." 
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liable  to  the  employer,  but  whether  the  defendant  became  surety  for 
the  acts  of  both." 

lAoh,  in  reply. — Omitting  the  fact  of  the  knowledge  of  the  surety 
that  the  partnership  existed  at  the  time  of  signing  the  bond,  the  case 
of  The  London  Assurance  v.  Bold  is  not  adverse  to  the  present  plain- 
tiflf.  At  the  time  the  defendant  executed  this  bond,  he  knew  his  son's 
intention.  The  fact  of  the  contemplated  partnership  was  communi- 
cated to  him  by  means  of  the  extract  from  Fox's  letter  of  the  27th  of 
November.  The  bond  may  have  two  meanings,  according  to  the  sur- 
rounding circumstances.  Primfi  facie,  it  would  mean  moneys  which 
came  to  the  hands  of  John  S.  *Lloyd  as  agent.  But,  if  it  was  r»oi5 
known  at  the  time  that  he  was  going  to  become  the  partner  of  *■ 
Fox.,  it  may  well  mean  moneys  which  came  to  the  hands  of  the  firm. 
It  is  only  by  looking  at  the  surrounding  circumstances  that  the 
meaning  and  understanding  of  the  parties  can  be  ascertained.  There 
is  in  reality  no  case  which,  fairly  considered,  can  be  said  to  militate 
against  the  plaintiflF's  right  to  recover. 

Erle,  C.  J. — I  am  of  opinion  that  our  judgment  in  this  case  must 
be  for  the  defendant.     If  the  surrounding  circumstances  had  shown 
that  the  bond  could  have  no  operation  unless  the  construction  sought 
to  be  put  upon  it  by  the  plaintiflf  were  the  true  one,  I  am  clear  that 
those  surrounding  circumstances  ought  to  be  taken  into  account.    But 
I  think  the  words  of  the  bond  are  stronger  according  to  the  defend- 
ant's construction.     The  defendant's  undertaking  amounts  to  this, — 
*'  I  undertake  to  be  surety  for  the  integrity  of  John  Sanderson  Lloyd, 
and  am  willing  to  be  answerable  for  any  moneys  of  the  company 
which  may  come  to  his  hands."     The  contention  on  the  .part  of  the 
plaintiff  is,  that  the  defendant  not  only  undertook  to  be  responsible 
for  moneys  received  by  John  Sanderson  Lloyd  individually,  but  for 
partnership  receipts  also, — for  moneys  of  the  company  which  might 
come  to  the  hands  of  Fox  &  Co.    The  words  of  the  bond,  however, 
are  not  so.    Let  us,  then,  look  at  the  surrounding  circumstances.    The 
defendant's  suretyship  originated  in  a  proposal  that  John  Sanderson 
Lloyd  should  enter  into  partnership  with  Fox, — a  general  partnership, 
not  for  the  receipts  of  these  premiums  only.    Fox  and  Lloyd  might 
very  well  have  become  partners  as  merchants,  and  yet  each  of  them 
might  have  been  a  separate  agent  for  an  insurance  company.     The 
first  letter  set  out  in  the  case  discloses  the  fact  of  Fox's  *in-  r«2i  5 
tention  to  come  to  England ;  and  hence  his  desire  to  have  some  ^ 
one  associated  with  him  in  the  agency.    It  is  clear,  that,  during  the 
time  that  Fox  might  be  in  England,  though  Lloyd  might  individually 
receive  premiums  on  policies  effected  by  him,  he  still  would  receive 
them  on  the  partnership  account.     At  the  date  of  the  bond, — March 
14th,  1865, — ^there  was  no  existing  partnership.    And  the  letter  of  the 
7th  of  February,  praying  the  defendant  to  take  upon  himself  the  re- 
sponsibility, assures  him  that  he  will  only  be  answerable  for  the  in- 
tegrity of  bis  son ;  whereas,  the  construction  now  sought  to  be  put 
upon  the  bond  by  the  plaintiff,  is,  that  he  was  becoming  answerable 
for  the  integrity  as  well  as  the  solvency  of  Fox  also.     It  is  said  that 
if  John  Sanderson  Lloyd  had  been  the  sole  agent,  and  he  had  employed 
a  clerk  to  assist  him  in  transacting  the  insurance  business,  the  bond 
would  bare  covered  receipts  by  such  clerk.    To  that  I  assent.    But 
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tbe  authority  of  a  partner  is  much  more  extensive  than  that  of  a 
clerk  or  servant.  Then,  the  powers  of  attorney  set  out  in  the  case 
are  all  joint  and  several,  and  are  equally  consistent  with  a  receipt  of 
moneys  by  the  two  as  with  a  receipt  by  each  as  a  separate  agent  for 
the  company.  Upon  the  whole,  I  feel  constrained  to  come  to  the  con- 
clusion that  the  defendant  is  entitled  to  the  judgment  of  the  court. 

Williams,  J. — I  am  of  the  same  opinion :  though,  at  the  same 
time  I  think  it  right  to  say  that  I  do  not  think  the  authorities,  com- 
mencing with  Bellairs  v.  Ebsworth,  and  ending  with  The  London  As- 
surance Company  v.  Bold,  constrain  us, — construing  this  bond  by  the 
light  of  the  surrounding  circumstances, — to  say  that  the  defendant's 
engagement  mieht  not  be  extended  to  make  him  answerable  for 
moneys  received  by  John  Sanderson  Lloyd  in  conjunction  with  a 
•9171  P^^'^^^*  ^^^  *^®  question  *is,  whether  the  surrounding  circum- 
-l  stances  here  do  lead  to  the  conclusion  that  that  was  the  inten- 
tion of  the  parties.  If  such  were  their  intention,  I  think  there  is 
nothing  in  the  language  employed  to  preclude  the  court  from  giving 
effect  to  that  intention :  because,  though  primS  facie  a  receipt  by  A. 
means  by  him  alone,  it  may  yet  appear  that  a  more  extensive  meaning 
was  in  the  contemplation  of  the  parties.  The  question  remains, 
whether  there  is  sufficient  evidence  in  the  surrounding  circumstances 
to  lead  us  with  reasonable  certaintv  to  the  conclusion  that  a  more  ex- 
tensive meaning  was  contemplated.  I  think, — though  at  first  I  was 
inclined  to  think  otherwise, — there  is  no  evidence  of  that.  The  letter 
of  the  7th  of  February,  in  which  was  forwarded  to  the  defendant  an 
extract  from  the  letter  from  Fox  of  the  27th  of  November,  set  out  in 
the  first  paragraph  of  the  case,  informs  the  defendant  that  ''it  will  be 
necessary,  if  John  Sanderson  Lloyd  be  associated  with  him  (Fox)  in 
the  agencv,  that  a  bond  signed  by  two  parties  for  500/.  be  entered 
into:"  and  the  letter  goes  on  to  say, — "As  it  is  only  insuring  his  (that 
is,  John  Sanderson  Lloyd's)  integrity,  it  is  a  nominal  thing."  That 
letter  clearly  indicates  that  the  son  is  to  be  associated  with  Fox  in  the 
agency,  and  holds  out  to  the  defendant  that  he  incurs  no  responsi- 
bility provided  his  son  acta  with  integrity  in  the  business.  I  think 
the  reference  to  the  intended  partnership  justly  leads  to  no  further 
inference  than  this»  that  Fox  and  John  Sanderson  Lloyd  were  to  be 
associated  together  as  partners  in  the  agency,  but  not  that  the  surety 
for  the  latter  was  to  be  responsible  also  for  the  acts  of  Fox.  I  desire 
not  to  express  myself  more  stro&gly  than  is  necessary  for  the  decisioa 
of  this  case  upon  the  facts  as  stated. 

Bylss,  J. — ^I  am  of  the  same  opinion.  I  was  for  some  time  strongly 
*2'181  i°^P^^S9^<^^i^^^^i^^^  that  our  jfsdgment*oaght  tabefor  the 
^  plaintiff:  buttheargament  has  induced  me  to  alter  my  opinion. 
I  rely  chiefly  upon  the  words  of  the  bond.  It  is  troe  that  a  bond  or 
other  instrument  uadsr  seal  caainot  be  varied  b j  an  instrument  not  under 
seal.  The  question  is^  what  is  the  meftniiig  of  this  boad,  regard  beings 
had  to  the  surrounding  circnm^ances?  At  the  time  the  brad  was  sealed^ 
no  partnership'  existi^  between  Fox  and  John  Sanderson  Lloyd.  The 
bond  is  dated  the  14tfa  of  March,  1855,  and  the  partnership  eommeneed 
in  June.  Now,  Ike  sunounding  eircomstanees  are  the  oo-existiRg  ctr- 
cnmstanees.  WhaA  says tha bond?  It  recites  that ''the  abeve-boandea 
John  Sandenon  Lloya  bath  been  Dominated  and  apponU^d  by  the  board 
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of  directors  of  the  company  to  be  an  agent  of  the  company  at  Adelaide,'^ 
— ^referring,  therefore,  to  a  still  prior  time, — '*and  on  such  his  nomi- 
nation it  was  stipulated  by  or  on  behalf  of  the  company,  and  agreed 
to  by  the  -said  John  Sanderson  Lloyd,  that  he,  together  with  the 
above-bounden  Theodore  Lloyd  and  Isaac  Lloyd,  should  enter  into 
the  above- written  bond  or  obligation /or  ^ecimn^  the  fidelity  of  the  said 
John  Sanderson  Lloyd."    Then  the  condition  is,  that,  "  if  the  said  John 
Sanderson  Lloyd,  his  heirs,  executors,  or  administrators,  or  some  or 
one  of  them," — and  these  are  most  important  words, — "shall  well  and 
truly  pay  or  cause  to  be  paid  unto  the  directors  of  the  company  all 
such  moneys  tw  shall  be  by  the  said  John  Sanderson  Lloyd  received  as 
or  by  way  of  premiums  on  account  of  the  company,  or  with  which 
he  shall  be  intrusted  by  or  on  account  of  the  company,  and  shall  when 
required  render  true  accounts  of  all  moneys  by  him  received,  &c.,  and 
shall  justly  and  honestly  conduct  himself  in  his  employment  of  agent 
to  the  company,  the  obligation  was  to  be  void."     Looking  at  the 
co-existing  facts,  can  we  reasonably  put  any  other  construction  upon 
this  bond  than  that  the  principal  debtor,  the  agent,  was  to  be  liable 
for  his  own  *acts  and  defaults  only,  and  that  the  sureties  were   |-#2i9 
to  be  liable  for  the  acts  and  defaults  of  the  principal,  and  of  •- 
the  heirs,  executors,  or  administrators  of  that  principal  ?     Even  if 
we  look  at  the  letter  of  the  7th  of  February, — which  I  do  not  think 
would  be  at  all  material, — all  it  says,  is,  that  the  proposed  bond  is 
only  for  insuring  the  integrity  of  John  Sanderson  Lloyd.    So  far 
from  that  letter  leading  to  the  inference  that  the  sureties  are  to  be 
responsible  for  the  acts  or  defaults  of  the  firm,  it  seems  to  me  that  it 
ought  to  lead  to  the  opposite  conclusion.    The  consequence  of  joining 
others  with  the  principal  debtor,  would  be  to  deprive  the  sureties,  in 
case  of  the   principal   debtor's  predeceasing  those  persons,  of  the 
security  which  the  law  gives  them ;  for,  I  take  the  law  of  partnership 
to  be,  that  personal  chattels  of  a  partnership  do  not  survive  to  the 
representatives  of  a  deceased  partner,  but  that  all  choses  in  action  an4 
all  contracts  entered  into  by  the  firm  pass  to  the  survivors,  and  the 
co-contractor's  executors  are  altogether  relieved  therefrom.     Besides 
which,  although  Fox  and  John  Sanderson  Lloyd  were  partners,  yet, 
by  the  authority  under  which  they  acted,  they  were  separate  as  well 
as  joint  attorneys.     What  was  to  prevent  the  company  from  saying, 
that,  as  between  them  and  their  attorneys,  the  accounts  should  be  kept 
separately,  though,  as  between  the  attorneys  themselves,  as  partners^ 
they  might  be  blended  ?     I  feel  convinced  that  the  more  the  matter  is 
considered,  the  more  reason   there  will   be  found  to  be  why  our 
judgment  should  be  for  the  defendant.    I  do  not  at  all  rely  upon  what 
has  sometimes  been  said,  viz.  that  a  surety  is  the  favourite  of  th6 
court.    And  I  will  merely  add  that  the  three  cases  of  Bellairs  v. 
Ebsworth,  The  London  Assurance  Company  v.  Bold,  and  Moon  u. 
The  Alderbury  Union,  are  all  strongly  in  favour  of  the  defendant : 
and,  though  there  is  nothing  in  the  report  of  the  case  of  The  London 
Assurance  Companj  v.  Bold  to  justifv  the  ^conclusion  that  the  rMOQ 
knowledge  of  the  intended  partnership  was  brought  home  to  ^ 
the  defendant,  still,  both  the  Lord  Chief  Justice  and  Mr.  Justice 
Wightman  assume  that  to  be  the  fact  in  their  judgments. 
Kbatino,  J. — ^I  am  of  the  same  opinion,  thoughj^  like  the  re^t  of 
c.  B.  w.  8.,  VOL.  XV.— 10 
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tbe  court;  my  mind  has  flactuated  somewhat  in  the  course  of  tbe 
argument.  I  have,  however,  arriyed  at  the  conclusion  that  tbe 
defendant  is  entitled  to  judgment.  The  words  of  the  bond,  taken  by 
themselves,  are  clear  enough.  But  Mr.  Lush  has  relied  upon  the 
extrinsic  evidence  to  show  that  those  words  may  admit  of  a  con- 
struction diflferent  from  that  which  primfi  facie  they  would  seem  to 
import.  If  the  extrinsic  evidence  bad  shown  (as  I  at  one  time  felt 
inclined  to  think  it  did)  that  the  bond  could  have  no  operation  at  all 
unless  the  constniction  contended  for  by  the  plaintiff  were  put  upon 
it,  I  should  have  hesitated  before  I  decided  against  him.  But  that 
difficulty  has  been  entirely  removed  by  the  argument  6f  Mr.  Smith. 
He  has  shown  satisfactorily  that  the  bond  might  have  an  operation 
without  going  to  the  extent  contended  for  on  the  part  of  the  plaintiff. 
It  is  unnecessary  to  repeat  what  has  already  been  better  saia  by  my 
liord  and  my  two  learned  Brothers :  and  I  will  only  add  that  tbe 
impression  produced  upon  my  mind  from  a  consideration  of  the 
•extrinsic  evidence,  is,  that,  although  the  defendant  had  a  knowledge 
which  might  reasonably  have  led  to  the  inference  that  he  did  con- 
template becoming  responsible  for  the  acts  of  the  two  partners,  yet  he 
did  in  truth  contemplate  only  that  he  was  becoming  responsible  for 
the  integrity  of  his  own  son.  For  these  reasons,  I  come  without 
hesitation  to  the  conclusion  that  our  judgment  ought  to  be  for  tbe 
defendant.  Judgment  for  the  defendant. 


»oon   •JANE  ROBBINS,  Administratrix  of  EDWIN  JAMES 
^'^■1  ROBBINS,  deceased,  v.  JONES.    Nov.  16. 

If  a  bighway  is  dedicated  lo  the  public  with  a  dai^erous  obstnioUon  upon  it,  aoch  aa  woald 
have  been  a  nuiaance  if  placed  upon  an  ancient  way, — ^aa,  a  flight  of  ateps,  of  a  projecting  flap, — 
BO  action  can  be  maintained  againal  tbe  peraon  dedicating  it  for  an  injury  caused  tberebj. 

Nor  wlU  aa  action  lie  againat  the  owner  of  a  houae  hairing  a  coTered  area  adjoining  a  pnfalie 
footway,  which  area  waa  in  exiateaee  before  and  at  tbe  time  of  tbe  dedication  of  the  highway, 
a^d  waa  dedicated  to  the  public  before  the  laat  General  Highway  Act,  fur  an  injury  to  an 
indiridual  from  the  giving  way  of  the  covering  of  the  area  in  conaeqnence  of  the  wear  and  tear 
•oecaaioned  by  pnbJio  naer. 

In  1830,  honaea  were  erected  on  land  adjoining  a  new  road  oooatmcted  at  a  high  leFel  aa  sb 
ii^n^roaeh  to  a  new  bridge  aoroaa  tba  Thamea.  Betwaen  tbeae  honaea  and  thta  road  waa  a  ap«»a 
which  waa  covered  over  (aa  a  neana  of  acceaa  to  the  houaea)  by  a  flagging  in  which  were  grat- 
laga  to  let  light  and  air  to  tbe  lower  part  of  tbe  bnildinga,  which  formed  aeparate  tenemeotc, 
ithe  entrance  to  which  waa  upon  the  lower  level  at  tbe  rear.  The  apace  ao  covered  had  bcooiMy 
•Vy  dedication  prior  to  the  Qonaral  Highway  Aet»  6  A  6  W.  4,  e.  60,  a  part  of  the  pobUo  fo«l«ay» 
.|#d  waa  uaed  aa  aipch  by  tha  pablie»  In  1862,  in  eonaeqaenoe  of  a  lai^  namber  of  petaoM 
congregating  upon  t^e  apot,  the  flagging  and  gratii^  in  f^Qt  of  one  of  tbe  houaea  (having 
^ome  weakened  by  uaer)  gave  way,  and  aeveral  peraona  were  precipitated  into  the  area  below 
(a  depth  of  about  thirty  feet),  and  one  of  them  waa  killed : — Held,— in  an  action  by  tho  tridow 
^  the  deoeaaed,  under  Lovd  Campbaira  Act»  0  A  10  Vick  e.  93,— tha^  thete  being  undar  tlia 
•hWWtttaneei  bo  legal  liahUi^  on  the  piarl  of  tba  laaaee  of  tha  boHaef  to  keep  tho  avrfaoa  af 
Ibi*  way  in  repair,  the  action  waa  not  maintainable,— the  gulph  at  the  nAfi  of  the  eanaeway 
being  the  reauU  of  the  road  being  raiaed  by  the  makera  of  it»  not  by  the  land  at  the  aide  being 
BMaiPAted  by  the  proprietora  of  it :  and  that  the  artificial  ebaraeter  of  th0  flagging  and  gmtlBg 
did  not  make  It  mora  or  laat  a  way  to  bo  repaired  by  the  pariah, 

r    h  landlofdwho  lata  a  konm  i«  a  daagaroaa  atale,  ii  pot  lii^e  ta  tba  teaant'a  onatoviaii  «r 
goaati  for  aooide«la  bjiwaRvif  i«  ooaae^aeBca  diiriag  tbs  tarmu 

JThis  was  an  aelieii  bfought.  by  the  plaioti£^  as  adjaiais^ntrix  of 
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her  deceased  husband,  to  recover  damages  upder  Lord  Campbell^ 
Act,  9  &  10  Vict.  93,  for  an  accident  resultivg  in  his  death  througk 
the  alleged  negligent  and  improper  conduct  of  the  defendant,  in 
wrongfully  permitting  a  certain  area  adjoining  and  under  a  certain 
public  footway,  the  property  of  the  defendant,  to  be  and  continue  in 
a  dangerous  and  unsafe  condition. 

The  declaration  stated  that  the  defendant  was  owner  and  possessed 
of  certain  houses  and  premises  and  a  certain  area  in  front  of  and 
parcel  of  the  same  immediately  ac(joining  and  under  a  certain  common 
and  public  footway,  and  the  said  area  was  covered  and  protected  with 
and  by  an  iron  grating,  and  it  was  then-  the  duty  of  the  defendant  at 
all  times  to  keep  and  maintain  the  said  area  and  grating  in  good  and 
fluflScient  repair,  so  that  persons  passing  over  and  along  the  *said  r^ooo 
footway  might  not  be  in  danger  .of  falling  into  the  said  area ;  *-  ^^ 
yet  that  the  defendant  wrongfully  permitted  the  same  to  be  and 
continue,  and  the  same  were  and  continued,  in  a  dilapidated,  decayed, 
dangerous,  and  unsafe  state  and  condition,  to  the  danger  of  persons 
lawfully  passing  oyer  and  along  the  said  common  and  public  footway; 
and  the  defendant,  well  knowing  the  premises,  demised  and  let  his 
said  bouses  and  buildings  and  the  said  area  and  grating  in  the  same 
state  and  condition  to  certain  other  persons^  to  wit,  Smith  Allen  Jeffs 
and  Augustus  Jeffs,  and  wrongfully  suffered  and  permitted  the  said 
area  and  grating  to  be  and  continue,  and  kept  and  maintained,  and 
continued  kept  and  maintained  the  same  in  the  same  state  and  con- 
dition, until  the  happening  of  the  grievance  thereinafter  mentioned : 
And  the  said  Edwin  James  Bobbins,  deceased,  afterwards,  to  wit,  on 
the  10th  of  February,  1862,  was  lawfully  passing  over  and  along  the  said 
common  and  public  footway,  as  he  lawfullv  and  properly  might,  and 
by  reason  o£  the  said  dilapidated,  decayed,  dangerous,  and  unsafe  state 
and  condition  of  the  said  area  and  grating,  the  same  fell  in,  and  the 
said  Eldwin  James  Bobbins  was  thrown  down  into  the  said  area, 
whereby  he  was  severely  hurt  and  injured,  and  by  reason  of  the  said 
injuries  thereby  occasioned  to  him  as  aforesaid  the  said  Edwin  James 
Bobbins  afterwards,  and  within  twelve  calendar  months  next  before 
the  brinmng  of  this  suit,  died :  and  the  plainti£^  as  administratrix  as 
aforesaid,  for  the  benefit  of  her  the  said  widow  and  Louise  Jane  Bobbins 
the  child  of  the  said  Edwin  James  Bobbins,  deoaased,  according  to 
the  farm  of  the  statute  in  that  cmq  made  and  provided,  claimed 
XOOOZ. 

The  defendant  pleaded, — first,  not  gailty,-^-«eQOiidly,  that  the  sai4 
area  was  not  immediately  adjoining  w  under  a  oommon  and  public 
footway,  as  alleged, — ^thirdly,  that  the  said  Edwin  James  Bobbins  wa# 
not  'lawfully  passing  over  or  along  the  said  common  and  r^ooe 
piddic  footwayi  aa  alleged,— fourthly,  tkat  feraona  passing  in  ^  ^ 
and  along  the  «aid  footway  were  not,  at  the  time  the  de&ndani  wm 
pogpssaedof  the  said  hooeee  and  premisea  and  ot  the  said  arei^  in  a»w 
danger  of  falling  in^o  the  seid  a(rea»— fifthlr,  Ihttt  the  said  area  and 
grating  was  no  piMt  of  the  eommoQ  and  fmUlc  footway,  and  thftt»  al 
the  aaid  time  whan»  4^^  the  mi  £dwia  immm  Sobhina  milawfully 
juid  ot  hia  owa  wrovg,  with  otbars,  hreim  and  ntered  the  sail 
gnting,  houses;  and  premises,  and  he  and  otheie  vera  ulM^Ujp 
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trespassing  on  the  sal^  grating  and  the  said  houses  and  premises,  and 
crowding  thereon,  and  by  reason  thereof  the  said  grating  fell  in,  and 
the  said  Edwin  James  Rohbins  was  thrown  down  and  injured  as  ia 
the  declaration  mentioned.    I^ue  thereon. 

The  cause  was  tried  before  Willes,  J.,  at  the  sittings  at  Westmin- 
ster  after  last  Michaelmas  Term.  The  history  of  the  cause  is  fully 
given  in  the  judgment  of  the  court, — post,  p.  236, — which  was  pre- 
pared by  the  learned  judge  who  presided  at  the  trial. 

On  the  part  of  the  defendant,  it  was  contended  that  the  pavement 
in  question  having  been  dedicated  to  th«  public  and  used  by  them 
prior  to  the  passing  of  the  General  Highway  Act  of  6  &  6  W.  4,  c.  50, 
the  parish  was  bound  to  keep  it  in  repair,  and  no  duty  was  by  law 
oast  upon  the  defendant  to  do  so ;  and,  further,  that,  i^suming  the 
spot  in  question  to  be  private  property,  the  public  had  np  right  to 
congregate  on  it  so  as  to  render  it  dangerous. 

The  learned  judge  put  the  following  questions  to  the  jury : — 

1.  Was  the  flagging  in  question  a  nuisance  causing  danger  to 
persons  lawfully  using  the  highway,  even  considered  as  bounded  by 
the  retaining  walls  of  the  bridge  approaches  ? 

*2241       *^*  ^^  ^*  ^  nuisance  causing  danger  to  persons  lawfully 
J  passing  from  the  highway  to  the  houses  ? 

8.  Were  the  flagging  and  grating  in  a  fit  state,  regard  being  had  to 
the  safety  of  persons  going  to  the  houses  ? 

4.  Were  they  in  a  reasonably  fit  state,  having  regard  to  their  user 
as  a  public  footway  ? 

6.  Were  they  in  a  reasonably  fit  state  for  persons  to  stand  or  walk 
upon  in  any  sense  ? 

6.  Was  the  accident  occasioned  by  the  access  of  an  extraordinary 
crowd,  or  by  the  Improper  state  of  the  flagging  and  grating,  or  bj 
both  combined  ? 

7.  Was  the  deceased  guilty  of  any  negligence  or  misconduct  con- 
tributory to  the  accident  ? 

8.  Was  the  deceased,  when  he  fell,  lawfully  using  the  place  for  tho 
purpose  of  going  to  the  house  ? 

9.  Was  the  spot  in  question  a  public  highway  ? 

The  jury  answered  the  1st,  2d,  8d,  and  8th.  questions  in  the  affirma- 
tive, and  the  4th  and  7th  in  the  negative.  To  the  6th  they  answered, 
— "  Not  in  the  sense  of  a  crowd  always  liable  to  be  gathered  together, 
when  used  as  a  public  highway ;"  to  the  6th, — *'  By  both ;"  and  to  the 
9th, — "  Used  as  such  by  dedication." 

The  learned  judge  thereupon  directed  a  verdict  to  be  entered  for 
the  plaintiff,  and  the  jury  assessed  the  damages  at  2802^  apportioning 
it  as  follows,— 200?.  for  the  widow,  and  80i  for  the  child. 

Luahy  Q.  C.,  in  Hilary  Term  last,  pursuant  to  leave  reserved  to  him 
at  the  trial,  moved  to  enter  a  nonsuit.  He  also  moved  f6r  a  new  trial 
on  the  ground  that  the  findings  of  the  jury  upon  some  of  the  questions 
put  to  them  were  not  warranted  by  the  evidence. 
^251  ,  Ebls,  C.  J. — As  to  the  last  ground,  it  seems  that  the  ^learned 
^  judge  ia  not  dissatisfied  with  the  answers  which  were  given 
bi7  the  jury;  but  we  think  the  rule  may  go,  for  the  purpose  of  eon- 
ndering  their  effeoL 
*  WiLLBS,  J.— I  should  be  inclined  to  say  that  the  defendant  would 
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be  liable  if  the  paving  and  flagging  were  not  sufficient  to  bear  a  crowd 
such  as  reasonably  might  be  expected .  to  gather  upon  them.  A  way 
that  is  to  be  nsed  by  the  public  should  be  strong  enough  to  hold  up 
all  persons  lawfully  using  it.  At  all  events,  a  jury  might  reasonably 
think  so. 

The  rule  was  ultimately  drawn  up  as  follows : — To  enter  a  nonsuit 
pursuant  to  the  leave  reserved,  on  the  grounds, — first,  that,  on  the 
finding  of  the  jury  that  the  locus  in  quo  was  a  public  highway,  the 
liability  to  repair  was  on  the  parish, — secondly,  that  the  obligation  to 
repair,  if  not  on  the  parish,  was  on  the  lessees, — thirdly,  that  the 
accident  was  occasioned  by  the  negligence  of  the  deceased :  or  for  a 
new  trial,  on  the  ground  that  the  several  findings  of  the  jury  were 
against  the  weight  of  evidence. 

Coleridge,  Q.  C,  and  Martin^  in  Easter  Term  last,  showed  cause. — • 
The  main  question  is,  whether  the  defendant  by  his  negligence  either 
caused  or  materially  contributed  to  the  accident  which  resulted  in 
the  death  of  the  plaintiff's  husband.  Now,  it  is  an  undisputed  fact 
that  the  paving  and  grating  in  question  were  out  of  repair.  The 
defendant's  attention  had  been  called  to  it,  a  communication  having 
been  made  to  his  agent  Lane,  recommending  that  an  arch  be  turned 
under  the  flagging :  and  this  was  prior  to  the  demise  to  the  Messrs. 
Jeffs.  There  are  numerous  cases  to  show  that  one  who,  having  notice 
of  its  existence,  suffers  a  dangerous  nuisance  to  continue,  is  responsible 
for  the  *consequences.  Salmon  v.  Bensley,  R.  &  M.  189,  and  r*ooa 
The  King  v.  Pedly,  1  Ad.  &  E.  822  (E.  0.  L.  R.  vol.  28),  3  N.  L  ^^^ 
k  M.  627,  are  to  that  efiect.  Littledale,  J.,  in  the  last- mentioned  case, 
says :  "If  a  nuisance  be  created,  and  a  man  purchase  the  premises  with 
the  nuisance  upon  them,  though  there  be  a  demise  for  a  term  at  the  time 
of  the  purchase,  so  that  the  purchaser  has  no  opportunity  of  removing 
the  nuisance,  yet  by  purchasing  the  reversion  he  makes  himself  liable 
for  the  nuisance.  But  if,  after  the  reversion  is  purchased,  the  nuisance 
be  created  by  the  occupier,  the  reversioner  incurs  no  responsibility: 
yet,  in  such  a  case,  if  there  were  only  a  tenancy  from  year  to  year,  or 
any  short  period,  and  the  landlord  chose  to  renew  the  tenancy  after 
the  tenant  had  erected  the  nuisance,  that  would  make  the  landlord 
liable.  He  is  not  to  let  the  land  with  the  nuisance  upon  it."  In 
Bich  V.  Basterfield,  4  C.  B.  783  (E.  C.  L.  R.  vol. '56),  where  an  action 
was  brouffht  against  the  owner  of  premises  for  a  nuisance  arising 
from  smoke  issuing  out  of  a  chimney,  to  the  prejudice  of  the  plaintiff 
in  his  occupation  of  the  adjoining  messuage, — on  the  ground  that  the 
defendant,  having  erected  the  chimney,  and  let  the  premises  with  the 
chimney  so  erected,  had  impliedly  authorized  the  lighting  of  a  fire 
therein, — it  was  held  that  the  action  would  not  lie ;  the  nuisance  com- 
plained of,  viz.  the  lighting  of  the  fire,  being  the  act  of  the  tenant 
Cresswell,  J.,  in  delivering  the  judgment  of  the  court,  said :  "If  The 
King  17.  Fedly  is  to  be  considered  as  a  case  in  which  the  defendant  waa 
held  liable  because  he  had  demised  the  buildings  when  the  nuisance 
existed,  or  because  he  had  re-let  them  after  the  user  of  the  buildings  had 
created  a  nuisance,  or  because  he  had  undertaken  the  cleansing  and  had 
not  performed  it, — we  think  the  judgment  right,  and  that  it  does  not 
militate  against  our  present  decision.    But,  if  it  is  to  be  taken  as  a 
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♦S571  *^®^58^^^  ^^**  ^  landlord  is  responsible  for  the  act  of  his  tenant 
J  in  erecting  a  nuisance,  by  the  manner  in  which  he  uses  the 
pl^mises  demised, — we  think  it  goes  beyond  the  principle  to  be  found 
m  any  previously  decided  cases;  and  we  cannot  assent  to  it."  These 
cases  are  commented  upon  by  this  court  in  Todd  v.  Flight,  9  C.  B.  N.  S. 
877  (E.  C.  L.  R.  vol.  99),  where  it  was  held  that  an  action  lies  against 
the  owner  of  premises  who  lets  them  to  a  tenant  in  a  ruinous  and 
dangerous  condition,  and  who  causes- or  permits  them  so  to  remain 
until  by  reason  of  the  want  of  reparation  they  fall  upon  and  injure 
the  house  of  an  adjoining  owner ;  Erie,  0.  J.,  observing  that  they  are 
authorities  for  saying,  '*  that,  if  the  wrong  causing  the  damage  arises 
from  the  non-feasance  or  the  mis-fea.sance  of  the  lessor,  the  party 
suffering  damage  from  the  wrong  may  sue  him."  It  is  upon  that 
principle,  it  is  submitted,  that  the  defendant  is  liable  here.  Bishop 
t;.  Trustees  of  the  Bedford  Charity,  1  Ellis  k  Ellis  697  (E.  C.  L.  R. 
vol.  102),  may  be  distinguished,  on  the  ground  that  the  defendants 
had  no  notice  of  the  insecure  state  of  the  grating.  Fisher  v.  Prowse, 
2  Best  &  Smith  770  (E.  C.  L.  R.  vol.  110),  is  also  distinguishable. 
The  present  case  falls  precisely  within  the  principle  of  Barnes  v. 
Ward,  9  C.  B.  892  (E.  C.  L.  R.  vol.  67).  There,  A.,  being  possessed 
of  land  abutting  on  a  public  footway,  in  the  course  of  building  a 
house  on  such  land,  excavated  an  area,  which,  by  the  negligence  of 
his  work-people,  was  left  unfenced,  so  that  B.,  who  was  lawfully- 
passing  along  the  way,  the  night  being  dark,  without  any  negligence 
or  default  of  her  own,  fell  into  the  area  and  was  killed  :  and  it  was 
held  that  A.  was,  liable,  under  the  9  &  10  Vict  c.  98,  to  an  action  by 
the  husband,  as  administrator,  for  the  benefit  of  himself  and  B.'s 
infant  children.  Maule,  J.,  in  delivering'  the  judgment  of  the  court, 
afker  referring  to  nearly  all  the  authorities,  says :  "The  result  is, — 
•2281  considering  that  the  present  case  refers  to  a  newly-made  *ex- 
J  cavation  adjoining  an  immemorial  public  way,  which  rendered 
the  way  unsafe  to  those  who  used  it  with  ordinary  care, — it  appears  to 
«ls,  after  much  consideration,  that  the  defendant,  in  having  made  that 
excavation,  was  guilty  of  a  public  nuisance,  even  though  the  danger 
insisted  in  the  risk  of  accidentally  deviating  from  the  road ;  for,  the 
danger  thus  created  may  reasonably  deter  prudent  persons  from  using 
the  way,  and  thus  the  full  enjoyment  of  it  by  the  public  is,  in  effect,  aa 
tnuch  impeded  as  in  the  case  of  an  ordinary  nuisance  to  a  highway.'* 
So  here  is  a  nuisance  or  danger  created  close  to  and  connected  with  a 
public  way  ;  and  the  deceased,  through  no  negligence  of  his  own,  but 
solely  through  the  negligence  and  want  of  care  of  the  defendant,  fell 
through  and  met  with  bis  end.  In  Coupland  v.  Hardingham,  8  Oaropb. 
^  898, — which  is  cited  with  approbation  in  Barnes  v.  Ward, — the  action 
was  case  for  not  railing  in  or  guarding  an  area  before  a  house  in  West* 
minster,  whereby  the  plaintiff  fell  down  into  the  area,  and  was  severely 
hurt :  the  defence  was,  that  the  premises  had  been  in  the  same  condition 
as  far  back  as  could  be  remembered,  and  before  the  defendant  became 
possessed  of  them.  But  Lord  Ellenborough  held,  that,  however  hmg 
the  premises  might  have  been  in  this  condition,  as  soon  as  the  defend- 
unt  took  possession  of  them  he  was  bound  to  guard  against  the 
danger  to  which  the  public  had  before  been  exposed;  and  that  he  was 
liable  for  the  consequences  of  having  neglected  so  to  do,  in  the  same 
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manner  as  if  he  himself  had  originated  the  nuisance:  and  the  learned 
judge  said  that  the  area  belonged  to  the  house,  and  it  was  a  duty 
which  the  law  cast  upon  the  occupier  of  the  house,  to  render  it  secure^ 
In  The  King  v.  Watts,  1  Salk.  857,  2  Ld.  Raym.  856,  which  was  an 
indictment  for  not  repairing  a  house  standing  upon  the  highway, 
ruinous  and  like  *to  fall  down,  which  the  defendant  occupied  r^ooa 
and  ought  to  repair  ratione  tenursd  suse,  the  defendant  pleaded  ^ 
not  guilty,  and  the  jury  found  a  special  verdict,  viz.  that  the  defend- 
ant occupied,  but  was  only  tenant  at  will.  And  Lord  Holt  said : 
"  The  ratione  tenuras  is  only  an  idle  allegation ;  for,  it  is  not  only 
charged,  but  found,  that  the  defendant  was  occupier,  and  in  that 
respect  he  is  answerable  to  the  public ;  for,  the  house  was  a  nuisance 
as  it  stood,  and  the  continuing  the  house  in  that  condition  is  continuing 
the  nuisance."  In  Corby  v.  Hill,  4  C.  B.  N.  S.  556  (E.  C.  L.  R.  vol. 
93),  the  owner  of  land  having  a  private  road  for  the  use  of  persons 
coming  to  his  house,  gave  permission  to  A.,  who  was  engaged 
in  building  on  the  land,  to  place  materials  upon  the  road.  A.  availed 
himself  of  this  permission,  by  placing  a  quantity  of  slates  there,  in 
such  a  manner  that  the  plaintiff  in  using  the  road  sustained  damage. 
It  was  held  that  A.  was  liable  to  an  action  for  such  injury.  Oockburn, 
C.  J.,  there  says :  "  The  proprietors  of  the  soil  held  out  an  allurement 
whereby  the  plaintiff  was  induced  to  come  upon  the  place  in  question : 
they  held  out  this  road  to  all  persons  having  occasion  to  proceed  to 
the  asylum,  as  the  means  of  access  thereto.  Could  they  have  justified 
the  placing  an  obstruction  across  the  way  whereby  an  injury  was 
occasioned  to  one  using  the  way  by  their  invitation?  Clearly  they 
could  not.''  And  Willes,  J.,  says :  "  One  who  comes  upon  another's 
land  by  the  owner's  permission  or  invitation,  has  a  right  to  expect 
that  the  owner  will  not  dig  a  pit  thereon,  or  permit  another  to  dig  a 
pit  thereon,  so  that  persons  lawfully  coming  there  may  receive  injury. 
That  is  80  obvious  that  it  is  needless  to  dwell  upon  it."  That  case, 
which  is  altogether  undistinguishable  from  the  present,  as  well  as 
Hounsell  v.  Smyth,  7  C.  B.  N.  S.731  (E.  C.  L.  R.  vol.  97),  are  referred 
to  in  Bolch  v.  Smith,  7  Hurlst.  &  N.  736,  where  the  Court  of  Ex- 
chequer held,  as  this  court  *had  done  in  Hounsell  v.  Smyth,  r^ogA 
that  the  defendant  was  under  no  obligation  to  fence  against  a  ^ 
danger  on  his  own  land,  unless  it  was  so  placed  as  to  amount  to  a 
public  nuisance.  It  will  be  said  that  this  place  had  become  by  dedi- 
cation a  part  of  the  public  highway,  and  consequently  that  the  duty 
of  keeping  it  in  repair  was  by  law  cast  upon  the  parish.  It  may^ 
however,  well  be,  that  the  public  may  acquire  a  right  to  go  upon  a 
man's  land,  and  yet  the  parish  may  not  be  burthened  with  repair. 
This  was  a  part  of  the  defendant's  premises,  which  for  his  own  con- 
venience he  had  allowed  the  public  to  use  for  the  purpose  of  going  to 
the  shop  windows.  That  there  may  be  a  conditional  or  partial  dedi- 
cation, is  clear  from  Lade  v.  Shepherd,  2  Stra.  1004,  The  King  i;. 
Lloyd,  1  Campb.  261,  The  Marquis  of  Stafford  v.  Coyney,  7  B.  &  0. 
257  (E.  0.  L.  R.  vol.  14),  Cornman  v.  The  Eastern  Counties  Railway 
Company,  lO  Exch.  771,  Le  Neve  v.  The  Vestry  of  Mile  End  Old 
Town,  8  Ellis  &  B.  1054,  Morant  v.  Chamberlin,  6  Hurlst.  &  N.  541, 
and  Fisher  v.  Prowse,  2  Best  &  Smith  770  (E.  C.  L.  R.  vol.  110).  The 
user  of  this  way  by  the  plaintiff  clearly  was  not  an  act  of  trespass. 
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[Keating,  J. — That  is  settled  by  the  jury.]  The  public,  then,  having 
a  right  to  go  upon  this  spot,  it  was  the  defendant's  duty  to  see  that  it 
was  strong  enough  to  bear  such  amount  of  traflSc  as  might  reasonably 
be  expected  in  a  London  street.  [Byles,  J. — The  dedication  here 
was  prior  to  the  General  Highway  Act,  5  &  6  W.  4,  c.  50,  and  there- 
fore the  duty  to  repair  the  surface  was  by  law  cast  upon  the  parish ; 
The  King  v.  Leake,  2  N.  &  M.  595,  5  B.  &  Ad.  469  (E.  C.  L.  R.  vol. 
27).]  A  highway  may  be  a  highway  for  a  limited  purpose :  Roberts 
v.  Hunt,  15  Q.  B.  17  (E.  C.  L.  R.  vol.  69),  where  Lord  Campbell  says 
that  a  man  must  calculate  the  consequences  before  he  dedicates.  In 
The  King  v.  Pedly,  1  Ad.  &  E.  822  (E.  C.  L.  R.  vol.  28),  3  N.  &  M. 
627,  it  was  held,  that,  if  the  owner  of  land  erect  a  building  which  is 
*2*?n   ^  ii^isance  *or  of  which  the  occupation  is  likely  to  produce  a 

-'  nuisance,  and  lets  the  land,  he  is  liable  to  an  indictment  for 
such  nuisance  being  continued  or  created  during  the  term:  so  also,  if 
he  let  a  building  whicb  requires  particular  care  to  prevent  the  occu- 
pation from  becoming  a  nuisance  and  the  nuisance  occurs  for  want  of 
such  care  on  the  part  of  the  tenant.  And  in  Todd  v.  Flight,  9  C.  B. 
,  N.  S.  377  (E.  C.  L.  R.  vol.  99),  it  was  held  by  this  court  that  an  action 
lies  against  the  owner  of  premises  who  lets  them  to  a  tenant  in  a 
ruinous  and  dangerous  condition,  and  who  causes  or  permits  them  so 
to  remain  until  by  reason  of  the  want  of  reparation  they  fall  upon  and 
injure  the  house  of  an  adjoining  owner.  Brock  v.  Copeland,  1  Esp. 
N.  P.  C.  203,  and  Coupland  v.  Hardingham,  3  Campb.  393,  also  show- 
that  this  action  is  maintainable.  [Byles,  J. — The  jury  have  found 
that  this  way  was  dedicated  to  the  public  with  the  gratings  in  it. 
Who  would  be  bound  to  repair  the  substructure  ?]  The  owner  of  the 
premises  undoubtedly.  As  to  the  verdict  being  against  evidence,  it 
does  not  appear  that  the  learned  judge  who  tried  the  cause  is  dissatis- 
fied with  the  result. 

Lush,  Q.  C,  and  David  Keane,  in  support  of  the  rule. — The  first 
proposition  is  abundantly  sufBcient  to  dispose  of  this  case.  One  who 
dedicates  a  way  to  the  public  incurs  no  liability  and  is  burthened 
with  no  duty  to  keep  it  in  repair.  If  the  public  choose  to  use  it, 
they  must  take  it  cum  onere.  Having  once  made  the  dedication,  the 
owner  of  the  soil  can  do  nothing  to  derogate  from  his  grant.  Fisher 
V.  Prowse,  2  Best  and  Smith  770  (E.  C.  L.  R,  vol.  110),  is  precisely 
in  point.  It  was  there  held,  that,  where  an  erection  or  excavation 
exists  upon  land,  and  the  land  on  which  it  exists,  or  to  which  it  is 
contiguous,  is  dedicated  to  the  public  as  a  highway,  the  dedication 
*2321   ^^^^  ^  taken  to  be  made  to  the  ^public  and  accepted  by  them 

■'  subject  to  the  inconvenience  or  risk  arising  from  the  existing 
state  of  things.  The  defendant  occupied  a  house  adjoining  to  a  public 
street,  with  a  cellar  belonging  to  it,  which  cellar  had  existed  before 
the  defendant  had  anything  in  the  bouse.  The  mouth  of  this  cellar 
opened  into  the  footway  of  the  street  by  a  trap-door.  During  the  day, 
this  trap-door  was  open,  but  at  night  it  was  closed  by  a  flap,  which 
.slightly  projected  above  the  footway,  and  it  had  so  projected  as  long 
as  living  memory  went  back.  The  plaintiflF,  coming  along  the  foot- 
way at  night,  stumbled  over  this  flap,  fell,  and  sustained  injury,  for 
which  he  brought  an  action:  and  it  was  held  that  the  jury  ought  to 
draw  the  conclusion  that  the  cellar-flap  had  existed  as  long  as  the 
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street,  and  that  the  dedicatiou  of  the  way  to  the  public  was  with  the 
cellar-flap  in  it,  and  subject  to  its  being  continued  there,  and  there- 
fore that  the  defendant  was  not  liable,  as  the  maintenance  of  such  an 
ancient  cellar-flap  was  not  unlawful.  Blackburn,  J.,  in  delivering  the 
judgment  of  the  court,  saya :  "  We  think  we  must,  on  this  reservation 
coupled  with  the  evidence,  take  it  to  have  been  proved  that  there  was 
DO  negligence  on  the  part  of  the  plaintiff  contributing  to  the  accident, 
and  that  the  flap  did  cause  obstruction  to  the  footway  to  such  an 
extent  that  if  the  flap  had  been  put  down  for  the  first  time  after  the 
highway  was  dedicated  to  the  public,  it  would  have  been  a  nuisance 
for  the  consequences  of  which  those  who  maintained  the  nuisance 
woald  be  responsible.  On  the  other  hand,  we  must  take  it  to  have 
appeared  that  the  flap  continued  in  its  original  condition,  and  that  the 
defendant  had  not  altered  it  or  suffered  it  to  get  out  of  repair,  so  as 
to  increase  the  danger  and  obstruction  beyond  what  always  must  have 
existed  since  it  was  there.  And  we  think,  that,  on  its  being  shown 
that  the  cellar-flap  had  ^existed  in  its  present  condition  as  far  r^oRS 
back  as  living  memory  went,  the  jury  ought  to  draw  the  con-  ^ 
elusion  that  it  had  existed  as  long  as  the  street,  and  that  the  dedication 
of  the  way  to  the  public  was  with  this  cellar-flap  in  it,  and  subject  to 
the  reservation  of  its  being  continued  there,  so  far  as  by  law  the  high- 
way could  be  subject  to  it."  In  Cooper  v.  Walker,  2  Best  &  Smith 
770  (E.  C.  L.  R.  vol.  110).  in  which  judgment  was  given  at  the  same 
time  as  that  of  Fisher  v.  Prowse,  the  declaration  was  for  negligently 
and  improperly  placing  in  a  public  street  certain  steps,  so  that  the 
same  were  an  obstruction  to  persons  using  the  street,  and  dangerous 
to  persons  passing  along  it  at  night ;  and  averring  that  the  plaintiff, 
passing  along  the  street,  fell  over  them  and  was  injured.  The  defend- 
ant pleaded  that  tlie  street  was  subject  to  the  right  of  the  occupiers 
of  a  house  adjoining  it  to  have  steps  standing  in  the  highway  and 
leading  up  to  the  outer-door  of  the  house,  all  persons  passing  along 
the  highway  being  entitled  to  pass  on  foot  over  the  steps  as  a  part  of 
the  highway,  which  steps  were  part  of  the  house ;  that,  the  street 
being  lowered  under  the  Metropolis  Local  Management  Act,  18  &  19 
Vict,  c,  120,  the  old  steps  were  necessarily  removed,  and  the  present 
steps  placed  in  their  room ;  and  that  the  new  steps  were  placed  on  the 
same  part  of  the  highway  on  which  the  old  steps  had  stood,  and  caused 
no  greater  obstruction  or  danger  than  did  the  old  steps :  and  it  was 
held  that  the  plea  was  good,  as  the  former  highway  was  subject  to 
the  right  on  the  part  of  the  occupiers  of  the  defendant's  house  to  keep 
these  steps  there,  and  the  lowered  highway  was  subject  to  a  similar 
right.  In  delivering  judgment,  Blackburn,  J.,  says  (p.  779):  *'The 
bw  is  clear,  that,  if  after  a  highway  exists  anything  be  newly  made 
so  near  to  it  as  to  be  dangerous  to  those  using  the  highway, — such, 
for  instance  as  an  excavation,  Barnes  v.  Ward,  9  C.  B.  892  (E.  f^oqa 
C.  L.  B.  vol.  67), — •this  will  be  unlawful,  and  a  nuisance;  as  *- 
it  also  is  if  an  ancient  erection,  as,  a  house,  is  suffered  to  become 
ruinous, — The  Queen  v.  Watts,  1  Salk.  357 :  and  those  who  make  or 
maintain  the  nuisance  in  either  case  are  liable  for  any  damage  sus- 
tained thereby,  just  as  much  as  if  the  nuisance  arose  from  an  obstruc- 
tion in  the  highway  itself:  but  the  question  still  remains,  whether  an 
erection  or  excavation  already  existing,  and  not  otherwise  unlawful 
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becomes  unlawful  when  the  land  on  which  it  exists,  or  to  which  it  is 
immediately  contiguous,  is  dedicated  to  the  public  as  a  way,  if  the 
erection  prevents  the  way  from  being  so  convenient  and  safe  as  it 
otherwise  would  be;  or  whether,  on  the  contrary,  the  dedication 
must  not  be  taken  to  be  made  to  the  public,  and  accepted  by  them, 
subject  to  the  inconvenience  or  risk  arising  from  the  existing  state  of 
things.  We  think  the  latter  is  the  correct  view  of  the  law.  It  isi,  of 
}  course,  not  obligatory  on  the  owner  of  land  to  dedicate  the  use  of  it 
as  a  highway  to  the  public.    It  is  equally  clear  that  it  is  not  com- 

fulsory  on  the  public  to  accept  the  use  of  a  way  when  offered  to  them, 
f  the  use  of  the  soil  as  a  way  is  offered  by  the  owner  to  the  public 
under  given  conditions  and  subject  to  certain  reservations,  and  the 
public  accept  the  use  under  such  circumstances,  there  can  be  no  injus- 
tice in  holding  them  to  the  terms  on  which  the  benefit  was  conferred. 
On  the  other  hand,  great  injustice  and  hardship  would  often  arise,  if, 
when  a  public  right  of  way  has  been  acquired  under  a  given  state  of 
circumstances,  the  owner  of  the  soil  should  be  held  bound  to  alter 
that  state  of  circumstances  to  his  own  disadvantage  and  loss,  and  to 
make  further  concessions  to  the  public  altogether  beyond  the  scope 
of  his  original  intention.  More  especially  would  this  be  the  case 
when  public  rights  of  way  have  been  acquired  by  mere  user.  For 
^noen  instance,  the  owner  of  the  bank  of  a  *canal  or  sewer  may, 
■'  without  considering  the  effect  of  what  he  is  doing,  permit 
passengers  to  pass  along  until  the  public  have  acq^uired  a  right 
of  way  there.  It  is  often  hard  upon  him  that  the  public  right 
should  have  been  thus  acquired;  it  would  be  doubly  so,  if  the 
consequence  were,  that  he  was  bound  to  fill  up  or  fence  off  hia 
canal.'*  [Willes,  J. — The  evidence  was,  not  simply  that  the  flag- 
ging and  grating  were  out  of  repair,  as  such ;  but  that  the  proper 
thing  to  do  to  make  the  way  fit  for  the  public  user,  was,  to  turn  aa 
arch  under  it, — which  nobody  suggested  would  have  been  necessary 
if  it  had  been  used  as  a  private  way  only.]  It  may  be  that  a  structural 
change  might  have  become  necessary  in  consequence  of  the  long  user  of 
the  way  by  the  public.  But  this  was  a  burthen  which  the  law  does  not 
,  cast  upon  the  owner  of  the  adjoining  property :  it  was  the  duty  of  the 
parish.  In  Gale  on  Easements,  3d  edit.  424,  it  is  said :  ''As  a  general 
rule,  easements  impose  no  personal  obligation  upon  the  owner  of  the 
servient  tenement  to  do  anything, — the  burthen  of  repair  falls  upon 
the  owner  of  the  dominant  tenement.  *  Where  I  grant  a  way  ovei 
my  land,  I  shall  not  be  bound  to  repair  it,'  said  Twisden,  J.,  in  Pom- 
fret  V.  Ricroft,  1  Saund.  322  a.  'By  the  common  law  of  England, 
he  that  hath  the  use  of  a  thing  ought  to  repair  it,'  said  Lord  Mans 
field  in  Taylor  v.  Whitehead,  2  Dougl.  745.  '  The  grantor  of  a  way 
is  not  bound  to  repair  it  if  it  be  foundrous:'  1  Wms.  Saund.  322  c. 
Comyns's  Digest,^  Chimin  (D.  6.)  This  is  in  accordance  with  the  prin 
ciples  of  the  Civil  iaW,  which  imposed  the  burthen  of  repair  in  oases 
of  easement  upon  the  owner  of  the  dominant,  and  not  upon  the  owner 
of  the  servient  tenement."  If  the  court  hold  the  lessee  of  the  pro- 
perty responsible  under  such  circumstances  as  these,  it  will  be  carry- 
ing the  liability  of  the  owners  of  property  very  much  further  than 


♦286] 


has  ever  yet  *been  done.     In  Todd  v.  Flight,  9  C.  B.  N.  S.  877 
(E.  C  L.  B.  voL  99),  the  defendant,  when  he  let  the  house. 
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knew  of  its  dangerous  condition.  So,  in  The  King  v.  Pedly,  1  Ad.  & 
K  822,  3  N.  &  M.  627,  the  defendant  let  the  land  with  the  auidance 
existing:  it  was  upon  this  ground  that  that  case  was  sustained  in 
Rich  V.  Basterfield,  4  0.  B.  783,  805  (E.  C.  L.  R.  vol.  56).  Here,  how- 
ever it  is  not  shown  that  the  defendant  did  any  act  amounting  to  negli- 
gence. If  there  was  any  obligation  upon  anybody  to*  repair,  it  was 
upon  the  lessees  who  were  in  possession  by  their  tenants.    . 

Cur,  adv,  vuU. 

Ebls,  C.  J.,  now  delivered  the  judgment  of  the  court.(a) 

This  was  an  action  brought  by  the  administratrix  of  one  Bobbins, 
to  recover  damages  under  Lord  Campbell's  Act,  9  &  10  Vict.  c.  93, 
for  the  intestate's  death. 

That  death  took  place  in  consequence  of  the  giving  way  of  a  por- 
tion of  the  east  side  of  the  public  way  leading  to  the  south  end  of 
"Waterloo  Bridge,  by  the  default,  as  it  is  alleged,  of  the  defendant. 
The  part  which  gave  way  consisted  of  flagging  and  a  grating  over  the 
area  of  one  of  the  houses  at  the  side  of  the  road. 

The  material  facts  are  as  folio wa: — Waterloo  Bridge  was  constructed 
under  acts  of  parliament  passed  in  the  53d,  56th,  and  58ili  years  of  G. 
3,(6)  and  was  finished  in  1817.  It  was  necessarily  constructed  so  that 
the  roadway  should  be  at  a  level  much  higher  than  the  river  banks ; 
and,  in  order  to  give  access  to  the  roadway  of  the  bridge  so  construct- 
ed, the  road  leading  to  the  south  end  of  the  bridge  approaches  it 
*upon  a  high  causeway  springing  at  a  considerable  distance,  r^oft? 
For  some  distance  from  the  bridge  persons  passing  along  the  ^ 
causeway  were  protected  against  the  danger  of  falling  over  the  side 
by  a  parapet- wall  or  continuation  upwards  of  the  retaining  wall  of  the 
causeway.  This  wall  is  continued  up  to  a  row  of  houses  of  which  the 
defendant  is  the  lessee,  and  then  ceases.  This  row  of  houses  stands 
upon  the  original  level  of  the  ground,  and  runs  parallel  to  the  cause- 
way and  road  leading  to  the  bridge, — leaving  a  gulf  or  space  of  more 
than  seven  feet  wide  between  the  houses  and  the  retaining  wall  of  the 
causeway.  That  space  belongs  to  the  owner  of  the  houses ;  and  the 
bottom  of  it  is  used  for  areas. 

The  houses  are  divided,  or  capable  of  being  divided,  into  two  dis- 
tinct dwellings,  having  separate  outer  doors.  The  outer  door  of  the 
lower  part  of  each  building  opens  into  a  street  or  court  upon  the  lower 
level.  The  outer  door  of  the  upper  part  of  each  house  opens  upon 
the  level  of  the  causeway  towards  the  road  leading  to  the  bridge ;  and 
the  inhabitants  of  the  upper  part  of  the  house  go  in  and  out  by  that 
door,  and  get  to  and  from  the  road  by  walking  upon  the  structure 
part  of  which  gave  way  under  the  deceased. 

That  structure  consisted  of  flag-stones  resting  at  one  end  for  about 
four  inches  in  and  upon  the  walls  of  the  houses,  and  at  the  other  end 
for  about  six  inches  upon  the  retaining 'wall  of  the  causeway,  so  as  to 
bridge  over  -the  areas.  At  intervals  there  were  gratings  fixed  by 
means  of  horns  into  the  flags,  and  forming  with  them  one  continuous 
footway.  The  gratings  were  not  attached  to  the  houses,  but  were 
fixed  in  the  oentre  of  the  flagging,  and  served  the  double  purpose  of 
being  walked  upon  and  of  letting  through  light  to  the  back  part  of 

(a)  The  OMe  wu  argued  before  Erie,  0.  J.,  Willes,  J.,  Bjles,  J.,  and  Keating,  J. 
(h)  53  O.  3,  0.  clxxziv.,  56  O.  3,  o.  IxiU.,  and  58  Q.  3,  c.  xx^m. 
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the  tenements  below.  The  part  of  this  structure  lying  straight 
MQcn  between  the  doors  and  the  *roadway  was  flagging,  so  that  it 
■^  was  not  necessary  to  walk  upon  the  gratings  in  order  to  get  to 
the  houses.  There  was  a  flagged  foot-pavement  between  the  edge  of 
the  flagging  and  grating  and  the  carriage-way,  on  the  same  level  with 
the  flagging  and  grating  over  the  areas.  Between  it  and  the  flagging 
and  grating  there  was  a  narrow  strip  of  gravel.  The  end  houses  of 
the  row  had  no  flagging  and  grating ;  and  the  space  over  their  areas 
was  enclosed.  The  road  on  the  causeway  was  a  common  highway,  to 
be  repaired  by  the  parish. 

In  the*  course  of  time,  before  the  General  Highway  Act  of  5  &  6 
W.  4,  c.  50,  the  flagging  and  grating  had  been  dedicated  to  the  pub- 
lic and  used  by  them  as  part  of  the  highway  for  foot-passengers ;  and 
it  so  continuea  up  to  the  time  of  the  accident. 

The  fee-simple  of  the  houses  was  in  Lord  Salisbury.  The  defend- 
ant was  tenant  under  him  for  a  term  of  years  created  in  1830,  and 
assigned  to  the  defendant  before  and  vested  in  him  at  the  time  of  the 
accident.  Whilst  he  was  in  possession,  the  flagging  and  grating 
either  became  or  at  least  were  out  of  repair  and  insufficient,  whether 
considered  as  a  passage  to  the  houses  or  as  part  of  a  public  way, 
having  regard  to  the  tendency  of  persons  to  collect  in  crowds  in  or 
near  such  ways  upon  the  occasion  of  a  fire  or  the  like. 

It  did  not  appear  that  any  substructure  was  out  of  repair,  but  only 
that  the  flagging  and  gratings  forming  the  surface  were  out  of  repair. 
It  became  necessary,  in  order  to  effectually  sustain  the  flagging  and 
grating  as  a  way,  in  the  state  to  which  time  and  wear  and  tear  had  re- 
duced them,  to  make  an  entirely  new  work,  viz.  to  turn  an  arch  under 
them,  and  so  to  make  them  safe.  The  defendant  had  notice  of  this 
from  the  parish  in  1859,  some  time  before  the  accident,  whilst  he  was 
in  possession :  but  no  repairs  were  done  between  that  time  and  the 
time  of  the  accident. 

♦2891  *The  defendant  afterwards  underlet  to  two  persons  named 
^  JefiTs,  who  again  underlet  to  a  person  who  let  the  rooms  out  to 
lodgers.(a)  The  rent  due  from  the  lessees  fell  into  arrear,  and  a  dis- 
tress was  put  in  upon  the  lodgers,  who,  having  paid  their  own  rent, 
barred  out  the  bailiff,  who  had  gone  out  for  ren'eshment.  The  bailiff 
proceeded  to  regain  possession  by  force,  and  a  crowd  collected  and 
stood  thick  upon  one  of  the  gratings.  The  deceased  was  passing  by 
at  the  time,  and,  being  beckoned  to  by  one  of  the  lodgers,  he  triea  to 
get  through  the  crowd  to  the  door,  and  in  doing  so  stepped  on  to 
the  grating.  Scarcely  had  he  set  foot  upon  it  when  the  grating  and 
the  flagging  resting  upon  the  house  wall,  and  a  portion  of  that 
resting  upon  the  retaining  wall  of  the  causeway,  gave  way,  and  the 
deceased  fell,  with  about  thirty  others,  down  into  the  area,  and  so  met 
his  death. 

The  fall  of  the  flagging  and  grating  was  caused  by  their  insuffi- 
ciency and  by  the  extraordinary  crowd  pressing  upon  them  at 
the  time. 

The  cause  was  tried  at  the  sittings  after  last  Michaelmas  Term. 
There  was  conflicting  evidence  upon  the  question  of  repairs  and 

(a)  The  lease  granted  to  the  Jeffi  was  surrendered  to  the  defendant,  upon  their  banknipteXj 
en  the  6th  of  Maroh,  1862. 
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sufficiency:  but  the  above  must  be  taken  to  be  the  result  of  the 
evidence,  as  established  by  the  verdict.  Under  the  direction  of  the 
judge,  a  verdict  was  found  for  the  plaintiflf,  for  280/.  damages,  subject 
to  the  opinion  of  the  court  as  to  the  defendant's  liability.  No 
question  was  raised  upon'  the  pleadings ;  nor  could  any  usefully  have 
been  raised,  as  the  court  has  power  to  amend :  and  the  question  has 
been  treated  as  arising  upon  the  general  issue.  Probably  it  arises 
also  upon  the  record. 

A  rule  was  obtained  to  enter  the  verdict  for  the  defendant,  or  a 
nonsuit,  which  was  well  argued  in  last  'Easter  Term,  before  fmaq 
my  Brothers  Willes,  Byles,  and  Keating,  and  myself,  when  we  '■ 
took  time  to  consider  of  our  judgment. 

It  is  for  the  plaintiff  to  make  out  that  the  defendant  has  been  guilty 
of  tbe  breach  of  some  duty  which  he  owed  to  the  deceased,  and  that 
thereby  the  accident  was  occasioned.  Whether  he  has  done  so,  may 
be  considered  under  the  following  heads : — 

1.  If  the  passage  over  the  area  be  considered  as  a  private  way  to 
the  bouses,  then  the  reversioner  is  not  liable,  but  the  occupier.  A 
landlord  who  lets  a  house  in  a  dangerous  state,  is  not  liable  to  the 
tenant's  customers  or  guests  for  accidents  happening  during  the  term ; 
for,  fraud  apart,  there  is  ao  law  against  letting  a  tumbledown  house ; 
and  the  tenant's  remedy  is  upon  his  contract,  if  any.  In  this  case 
there  was  none, — not  that  that  circumstance  makes  any  difference  in 
our  opinion. 

2.  If  it  be  considered  as  a  public  way,  then  the  defendant  is  not 
answerable  for  the  area  as  for  a  hole  made  at  the  side  of  the  highwav, 
because  there  was  no  hole  made  by  the  defendant.  The  gulf  at  the 
side  of  the  causeway  was  the  result  of  its  being  raised  by  the  makers 
of  it,  not  by  the  land  at  the  side  bein^  excavated  by  the  proprietors 
of  it.  The  alleged  hole  was  coeval  with  the  highway,  and  a  conse- 
quence of  the  making  thereof  In  Barnes  v.  Ward,  9  C.  B.  392, 
there  was  a  hole  made  by  the  defendant,  and  it  was  made  after  the 
dedication  of  the  road. 

S.  As  for  the  suggested  liability  to  repair,  upon  the  ground  that 
the  construction  was  beneficial  to  the  proprietor  of  the  houses,  that 
benefit  was  only  retained  by,  not  conferred  upon  him.  It  is  familiar 
law,  that  a  bridge  made  by  a  private  individual  for  his  own  benefit  at 
an  ancient  ford,  if  useful  to  the  public,  is  to  be  repaired  by  them,  and 
not  by  the  builder.  The  liability  to  repair  a  highway  has  not  been 
made  to  depend  *upon  the  quantum  of  benefit.  If  it  were  so,  r^oAi 
a  man  who  drove  a  flourishing  trade  in  the  house  ought  to  pay  ^ 
for  the  benefit  from  passers  by,  but  not  a  musician  or  the  inventor  of 
the  calculating-machine. 

4.  The  flagging  and  grating  were  not,  like  a  door,  under  the  control 
of  the  occupier,  but  fixed.  They  were  not  worked,  used,  or  worn  out 
by  the  proprietor  of  the  houses,  otherwise  than  as  one  of  the  public 
uses  a  public  highway  on  the  side  of  which  his  house  stands.  The 
passage  of  light  and  air  through  the  grating  does  not  wear  it  out  any 
more  than  the  wind  wears  out  the  surface  of  the  road. 

5.  The  more  or  less  artificial  character  of  the  flagging  and  grating 
does  not  make  it  more  or  less  a  way  to  be  repaired  by  the  parish. 
Whether  it  be  stone,  iron^  wood,  or  composition,  as  it  is  a  public  way; 
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the  public  are  to  keep  it  in  repair,  and  not  the  person  who  dedicated  it» 
Hitherto,  the  exceptions  to  the  liability  of  the  parish  have  been  known. 
They  are  custom,  prescription,  tenure,  and  enclosure  whilst  it  lasts. 
Have  we  authority  to  add  flagging  and  grating? 

6.  The  case  is  not  the  same  as  that  of  an  open  cellar-flap,  which 
may  be  considered  as  a  trap  in  its  nature  and  essence,  unless  it  be 
kept  shut.  Besides,  that  is  worn  out  by  use  for  the  benefit  of  the 
occupier  of  the  cellar  to  which  it  is  the  door.  The  present  case  is 
nearer  to  that  of  a  mine  propped  up,  and  a  way  dedicated  upon  the 
surface.  In  such  a  case,  will  any  one  venture  to  suggest  that  the 
owner  of  the  mine  and  surface,  or  either  of  them,  must  renew  the 
props  when  they  rot  and  the  road  threatens  to  sink  into  the  mine? 

7.  This  does  not  fall  within  the  law  as  to  keeping  buildings  adjoining 
a  highway  in  such  a  state,  by  repair  or  otherwise,  as  not  to  endanger 
passers  by.  What  was  insufficient  here,  was  part  of  the  highway 
*2421  ^*^®^^'     Such  law  may  apply  to  the  arches  of  a  cellar  *under  a 

^  footway, — though  this  we  conceive  to  be  worthy  of  argument, 
and  open  to  distinctions  as  to  the  state  of  things  at  the  time  of  the 
dedication,  and  other  circumstances.  It  cannot  apply  to  the  footway 
itself.  We  may  refer,  by  way  of  illustration  only,  to  the  case  of  one 
of  the  squares,  where  the  footwav  at  one  side  consists  of  large  flags 
reaching  from  the  outer  wall  o^  the  area  to  the  outer  wall  of  the 
cellar.  There,  the  upper  part  of  the  flags  forms  the  way,  and  the 
lower  part  of  the  same  flags  forms,  as  we  are  told,  the  ceiling  of  the 
cellar.  Who  is  to  maintain  and  repair  the  flagged  way  ?  We  appre- 
hend, the  public,  who  walk  upon  it  and  w^ar  it  out;  without  which  it 
might  last  an  indefinite  time. 

It  is  to  be  observed,  that,  in  cases  of  liability  under  this  head,  the 
building  need  not  be  repaired,  but  only  prevented  from  causing  injarr 
by  its  fall ;  which  implies  that  there  is  a  power  to  remove:  and  sucn 
power  does  not  exist  m  this  case, 

8.  It  has  been  suggested^  in  addition  to  the  grounds  relied  upon 
in  argument,  that  the  fact  of  the  flagging  and  grating  conceaUng 
danger,  was  a  special  cause  of  liability.  To  this  we  answer, — first, 
that  the  flagging  and  grating  did  not  prevent  the  existence  of  the 
deep  area  from  being  known  to  everybody  passing,  and  there  was  no 
fraud, — secondly,  that  there  would  have  been  no  danger,  if  the  parish 
had  properly  maintained  and  repaired  the  flagging  and  grating, — 
thirdly,  that  the  defendant  did  not  erect,  and,  as  it  was  a  highway, 
could  not  have  removed,  the  structure.  Moreover,  concealment  is 
relative ;  and  every  such  danger  is  more  or  less  concealed^  If  a  high- 
way is  dedicated,  with  a  dangerous  obstruction  on  it^  sach  aa  would 
have  been  a  nuisance  if  placed  upon  an  ancient  way, — for  instance,  a 
flight  of  ateps,  or  a  projecting  flap, — no  action  can  be  maintained  for 
iui^Tj  causea  thereby,  whether  by  day,  when  it  can  be  seen,  or  by  night, 
iinj*!  *when  it  is  invisible.    In  such  a  case,  il  was  held  by  the  Ck>iur| 

^*^^  of  Queen's  Beach,  in  Fiaher  v.  Prowse,  81  Law  J.,  Q.  B.  212, 
2  Best  &  Smith  770,  that  the  publie  adopting  a  highway  mast  take  it 
in  statu  quo,  and  that  no  obligation  m  imposed  UDon  the  dedioator  to 
remove  projections  or  fill  up  holes  which  naay  be  aangerooa  to  pasaers 
by.  In  that  leading  case,  which  explained  and  overruled  several  qm 
91  whiah  vague  nutiona  of  liabili^  have  aprang  np,  my  Brottkir 


COMMON  BENCH  REPORTS.    (15  J.  SCOTT.    N.  8.)       243 

Blackburn,  delivering  tbe  judgment  of  the  court,  expounded  with 
clearness  and  force  the  law  applicable  to  this  supposed  ground  of 
liability,  as  follows: — "But  the  question  still  remains,  whether  an 
erection  or  excavation  already  existing,  and  not  otherwise  unlawful, 
becomes  unlawful  when  the  land  on  which  it  exists  or  to  which  it  is 
immediately  contiguous  is  dedicated  to  the  public  as  a  way,  if  the 
erection  prevents  the  way  from  being  so  convenient  and  safe  as  it 
otherwise  would  be;  or  whether,  on  the  contrary,  the  dedication  must 
not  be  taken  to  be  made  to  the  public,  and  accepted  by  them,  subject 
to  the  inconveniences  or  risk  arising  from  the  existing  state  of  things. 
We  think  that  the  latter  is  the  correct  view  of  the  law.  It  is  of 
course  not  obligatory  on  the  owner  of  land  to  dedicate  the  use  of  it 
as  a  highway  to  the  public.  It  is  equally  clear  that  it  is  not  com- 
pulsory on  the  public  to  accept  the  use  of  a  way  when  offered  to  them. 
If  the  use  of  the  soil  as  a  way  is  offered  by  the  owner  to  the  public 
under  given  conditions,  and  subject  to  certain  reservations,  and  the 
public  accept  the  use  under  such  circumstances,  there  can  be  no  injus- 
tice in  holding  them  to  the  terms  on  which  the  benefit  was  conferred. 
On  the  other  hand,  great  injustice  and  hardship  would  often  arise,  if, 
when  a  public  right  of  way  has  been  acquired  under  a  given  state  of 
circumstances,  the  owner  of  the  soil  should  be  held  bound  to  alter 
that  state  of  circumstances  to  his  own  disadvantage  and  *loss,  r^oiA 
and  to  make  further  concessions  to  the  public  altogether  beyond  '• 
the  scope  of  his  original  intention.  More  especially  would  this  be  the 
case  when  public  rights  of  way  have  been  acquired  by  mere  use.  For 
instance,  the  owner  of  the  bank  of  a  canal  or  sewer  (a)  may,  without  con- 
sidering the  effect  of  what  he  is  doing,  permit  passengers  to  pass  along 
until  the  public  have  acquired  a  right  of  way  there.  It  is  often  hard 
upon  him  that  the  public  right  should  have  been  thus  acquired:  it 
would  be  doubly  so  if  the  consequence  was,  that  he  was  bound  to  fill 
up  or  fence  off  his  canal.''  In  this  statement  of  the  law  we  heartily 
concur.  It  is  in  accordance  with  the  general  law  as  to  gifts,  which, 
in  the  absence  of  fraud,  must  be  taken  as  they  are,  without  redress 
against  the  donor  in  respect  of  vice  apparent  or  secret,  and  all  expenses 
in  respect  of  which,  for  repairs  or  otherwise,  are  to  be  borne  by  the 
donee. 

9.  This  conclusion  is  also  id  accordance  with  the  law  as  to  grants 
of  a  right  of  way  or  other  easement,  whether  for  valuable  considera- 
tion or  not,  to  the  effect  that  the  grantee  and  not  the  grantor  is  to 
maintain  and  repair  the  subject  of  the  easement,  with  a  corresponding 
duty  to  do  so  if  bv  his  neglect  tbe  grantor  may  suffer  damage,  and  a 
correspanding  right  to  enter  upon  the  grantor's  land  and  to  do  all 
acts  necessary  for  such  maintenance  and  repair. 

Tbe  authorities  to  this  effect  in  our  own  law,  the  Civil  law,  and  the 
Code  Civil,  will  be  found  in  Gale  on  Basements,  edition  by  Mr.  WiUes, 
i24  et  seq. 

It  thus  appears  to  us,  that,  to  hold  this  action  to  be  maintainable, 
whilsv  it  would  for  the  first  time  impose  a  heavy  burthen  upon  rever 
liooers,  would  violate  well-established  principles  of  law. 

Vk^  rule  to  enter  a  nonsuit  must  therefore  be  made  absolute. 

Bale  absolttte. 

(«)  Rirerf 
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•245]  ♦WHITE  and  Others  v.  PHILLIPS  and  Others.    Nov.  13. 

One  who  erecta  or  keeps  erected  on  the  shore  of  a  nayigable  river  between  high  and  low-water 
mark  a  work  for  the  more  convenient  nse  of  his  wharf  adjoining,  which  work,  either  from  its 
original  defective  construction  or  from  want  of  repair,  presents  a  dangerous  (hidden)  obstrnction 
to  the  navigation,  is  responsible  for  an  injury  thereby  occasioned  to  a  barge  coming  to  the  wharf, 
without  any  default  on  the  part  of  the  persons  in  charge  of  it 

The  defendants  were  possessed  of  a  wharf  abutting  on  the  river  Thames,  the  soil  in  front  of 
which  was  for  the  more  convenient  access  thereto  excavated  by  their  predecessor,  who  placed 
there  a  campsbed,  a  structure  of  piles  and  planks  to  keep  up  the  adjoining  soil.  This  camp* 
shed  was  originally  improperly  constructed,  and  was  suffered  to  be  out  of  repair.  A  barge  of 
the  plaintiffs  was  brought  to  the  wharf  for  the  purpose  of  receiving  goods  by  means  of  the  wharf 
crane  from  a  schooner  which  was  moored  alongside  and  was  discharging  her  cargo  at  the  wharf, 
and  those  in  charge  of  her,  not  being  aware  of  the  existence  or  the  qpndition  of  the  campshod, 
so  moored  the  barge,  that,  on  the  tide  receding,  she  came  upon  one  of  the  piles,  which  forced  a 
hole  in  her  bottom,  and  the  barge  and  its  contents  were  damaged: — 

Held,  that  these  facts  disclosed  a  duty  in  the  defendants  to  keep  the  campshed  in  repair  or 
give  notice  of  the  danger,  and  a  breach  of  that  duty  for  which  they  were  responsible  in  da- 
mages ;  and  that  it  was  immaterial  whether  or  not  the  plaintiffs  paid  for  the  use  of  the  wharf 
or  the  crane. 

This  was  an  action  brought  by  the  plaintiffs  to  recover  compensa- 
tion in  damages  from  the  defendants,  the  occupiers  of  a  wharf  on  the 
banks  of  the  Thames,  for  injury  done  to  certain  slabs  of  marble 
through  the  grounding  of  a  barge  in  which  they  were  contained  upon 
an  obstruction  which  it  was  alleged  the  defendants  had  wrongfully 
permitted  to  exist  in  the  bed  of  the  river  adjoining  their  wharf. 

The  declaration  stated  that  the  defendants,  before,  up  to,  and  after 
the  happening  of  the  damage  thereinafter  mentioned,  were  in  posses- 
sion of  and  had  the  care  and  management  of  a  certain  wharf  on  the 
banks  of  a  certain  navigable  tidal  river,  to  wit,  the  Thames,  commonly 
called  and  known  as  St.  Bride's  wharf,  and  which  said  wharf  was 
used  by  the  defendants  for  the  reception  thereat  of  the  barges  and 
goods  of  customers  in  the  defendants'  trade  of  wharfingers,  and  the 
said  navigable  river  was  the  usual  and  ordinary  means  of  approach  to 
the  said  wharf  for  such  barges  and  goods ;  and  that  the  aefendants, 
being  in  the  possession  of  and  having  the  care  and  management  of  the 
said  wharf  as  aforesaid,  wrongfully  and  negligently  erected  or  caused 
to  be  erected  or  kept  erected  in  the  bed  of  the  said  river,  and  close 
*2461  ^S^^^^^  ^^^  ^^'^  ^^  ^^®  ^^^  *  wharf,  and  adjoining  the  said  navi- 
-'  gable  river,  and  driven  into  the  ground  at  the  outside  base  of 
the  said  wall,  a  certain  campshed  or  mass  of  piles,  at  such  a  height 
and  in  such  a  manner  as  that  the  same  was  at  the  time  of  high  tide 
on  the  said  river  covered  with  water  and  concealed  and  out  of  view, 
and  in  such  a  position  and  at  such  a  depth  that  vessels  and  barges 
coming  to  or  lying  alongside  the  said  wharf  at  high  tide  would  neces- 
sarily be  and  were  in  danger  (unless  the  persons  navigating  and 
directing  the  same  had  notice  of  the  said  campshed  or  mass  of  piles  so 
lying  and  being  there)  of  striking  and  being  dashed  against  the  same 
at  the  fall  of  the  tide,  and  thereby  of  beiu^  greatly  injured  and 
damaged, — of  all  which  premises  the  defendants  always  had  due 
notice,  and  could,  might,  and  ought  to  have  done  their  duty  therein ; 
yet  they  suffered  and  permitted  the  said  campshed  and  mass  of  piles 
to  be  and  continue  at  the  time  of  high  tide  whollv  covered  and  con* 
cealed  and  out  of  view,  and  in  such  a  position  and  at  such  a  depth  as 
aforesaid,  and  the  same  did  continue  wholly  covered  and  concealed 
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and  oat  of  view,  and  in  such  a  position  and  at  such  a  depth  as  afore- 
said, without  the  defendants  taking  or  causing  to  be  taken  any  proper 
care  or  precaution  in  that  behalf,  and  without  using  or  causing  to  be 
used  any  proper  means  to  prevent  or  guard  against  the  said  danger, 
or  whereby  the  said  danger  might  be  prevented  or  guarded  against, 
to  vessels,  ships,  or  barges  at  high  tide  coming  to  or  lying  alongside 
the  said  wharf,  or  without  putting  or  causing  to  be  put  or  placed 
near  the  said  campshed  or  mass  of  piles  any  proper  or  sufficient 
buoy  or  other  sufficient  mark  or  signal  to  give  due  notice  or  warn- 
ing of  the  said  danger :  that,  whilst  the  said  campshed  or  mass  of 
piles  was  and  continued  to  be  so  covered  or  concealed  as  aforesaid, 
without  any  proper  or  sufficient  buoy  or  other  *proper  or  r*247 
sufficient  signal,  or  any  other  due  and  proper  means  being  •■ 
used  to  give  notice  or  warning  of  the  said  danger,  and  whilst  the 
said  campshed  or  mass  of  piles  and  the  said  wharf  and  wall  were  in 
the  possession  and  control  of  the  defendants,  the  plaintiffs  were  law- 
fully possessed  of  a  certain  barge  with  certain  goods  of  the  plain- 
liflfs  on  board  thereof,  which  was  tTien  lawfully  navigating  the  said 
river,  under  the  care,  direction,  and  management  of  certain  mari» 
ners  and  servants  in  that  behalf  of  the  plaintiflFs;  and  the  plaintiflFsj 
by  the  permission  and  at  the  request  of  the  defendants,  just  before 
the  time  when,  &c.,  for  reward  and  payment  to  them  the  defendants,, 
brought  the  said  barge,  with  the  said  goods  on  board,  by  their  said' 
mariners  and  servants,  unto  and  alongside  the  said  wharf  of  the  de- 
fendants at  high  tide,  for  the  purpose  of  loading  there,  as  customers 
of  the  defendants  as  such  wharfingers,  a  certain  carTO  on  the  said 
barge;  and  the  said  barge  being  then  so  brought  and  at  the  time  of 
high  tide  lying  alongside  the  said  wharf,  and  the  plaintiffs  and  the 
said  mariners  and  servants  of  the  plaintiflFs  not  having  any  knowledge 
or  sufficient  means  of  knowledge  of  the  said  danger,  ana  no  due  or 
proper  care  being  taken  by  the  defendants  to  guard  against  the  same, 
and  the  plaintiflts  by  their  said  mariners  and  servants  then  having 
lawful  occasion  and  being  directed  by  the  defendants  for  the  purpose 
aforesaid  to  place  and  moor,  and  to  keep  placed  and  moored,  their 
said  barge  at  such  high  tide,  with  the  said  goods  of  the  plaintiflTs  on 
board,  immediately  over  the  place  where  the  said  campshed  or  mass 
of  piles  so  lay  covered  and  concealed  as  aforesaid,  the  plaintiffs  by 
their  said  mariners  and  servants  did  then  at  such  high  tide  place  and 
raoor  their  said  barge  imrpediately  over  the  said  place,  and  kept  it  so 
placed  and  moored,  and  thereby  afterwards  and  by  means  of  the  pre- 
mises, *and  of  the  said  misconduct,  omission,  and  neglect  of  r«24g 
the  defendants,  and  without  any  negkct  or  default  of  the  plain-  ^ 
tiffs  or  their  said  mariners  and  servants,  the  said  barge,  whilst  the 
said  campshed  or  mass  of  piles  and  the  said  wharf  and  walls  were 
respectively  in  the  possession  and  control  of  the  defendants,  at  and  by 
reason  of  the  fall  of  the  tide  struck  with  great  force  and  violence 
U{K>n  and  against  the  said  campshed  or  mass  of  piles,  whereby  the 
said  barge  heeled  over  and  was  swamped  and  stove  in,  and  the  said 
goods  of  the  plaintiffs  greatly  injured;  and  the  plainfiflb  incurred 
great  expense  in  clearing  the  water  from  the  said  barge,  and  in  sur^* 
rejing  and  repairing  the  damage  done  to  the  same,  and  m  recovering 
and  repairing  the  said  goods  of  the  plaintiffs;  and  the  plaiotiffi  k>sli 
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the  use  of  the  said  barge  for  a  long  time,  and  the  freight  and  profits 
which  they  might  have  derived  therefrom.     Claim,  800t 

The  defendants  pleaded, — first,  not  guilty, — secondly,  a  denial  that 
they  erected  the  campshed  or  kept  it  erected,— thirdly,  that  they  had 
not  notice,  as  alleged, — fourthly,  that  the  plaintiffs  did  not  bring  their 
said  barge  to  the  wharf  at  high  tide  for  the  purpose  alleged, — fifthly, 
that  the  plaintiffs  had  due  and  timely  notice  of  the  canipshed,  and  of 
the  danger  arising  therefrom, — sixthly,  that  the  plaintiffs  had  not 
lawful  occasion  and  were  not  directed  by  the  defendants  to  moor  the 
barge  as  alleged.    Issue  thereon. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  at  Westminster 
after  last  Trinity  Term.  The  facts  which  appeared  in  evidence  were 
as  follows : — The  defendants  were  wharfingers,  and  had  occupied  St. 
Bride's  wharf  for  about  two  years.  The  former  occupier,  one  Innes, 
had,  several  years  ago,  excavated  the  soil  of  the  river  in  front  of  the 
wharf  for  the  purpose  of  allowing  vessels  to  come  up  to  it  to  load  and 
♦94Q1  *"'^'o*^)  placing  at  the  extremity  of  the  wharf  wall  between 
^  high  and  low  water  mark  a  campshed,  consisting  of  piles  driven 
into  the  bed  of  the  river  and  planking  attached  thereto  with  bolts, 
for  the  purpose  of  keeping  up  the  soil  in  front  of  the  adjoining  wharf. 
This  campshed  (which  was  covered  at  high  water,  but  exposed  at  low 
water),  instead  of  sloping  off*  to  nothing  towards  low-water  mark, 
terminated  abruptly  at  a  point  nearer  to  the  wharf,  and  had  become 
out  of  repair  before  the  defendants*  occupation  of  the  wharf  com- 
menced, part  of  the  planking  having  worn  away  or  been  broken  off, 
leaving  the  piles  projecting  so  as  to  present  a  dangerous  obstacle  to 
any  vessel  which  might  settle  upon  them.  The  defendants'  attention 
had  been  drawn  to  the  condition  of  this  campshed  by  the  occupier  of 
the  adjoining  wharf,  and  they  had  inquired  what  would  be  the  cost 
of  putting  it  into  a  proper  state:  but,  finding  that  it  would  require 
an  outlay  of  80^.,  they  declined  to  do  it,  alleging  that  the  wharf  had 
already  cost  them  so  much  money.  They,  however,  did  some  slight 
repair  to  the  structure;  but  the  first  barge  that  came  to  the  wharf 
knocked  it  away.  The  engineer  of  the  Thames  conservators,  who  had 
examined  the  spot  since  the  accident,  stated  that  the  campshed  was 
improperly  constructed,  and  in  a  dangerous  condition,  and  that,  if  his 
attention  had  been  drawn  to  it,  he  would  have  called  upon  the  defend- 
ants to  repair  it. 

The  plaintiffs  had  brought  their  barge  to  the  wharf  for  the  purpose 
of  receiving  certain  slabs  of  marble  from  a  schooner  which  was  lying 
alongside.  Coming  there  at  high  water,  the  lighterman  in  charge  of 
the  barge  did  not  see  the  piles,  and,  as  he  stated,  was  not  aware  of  the 
existence  of  the  campshed,  nor  did  he  receive  any  caution  on  the 
subject.  The  marble  was  raised  from  the  hold  of  the  schooner  by 
*2501  ^^^^  ^^  ^^^  wharf  crane :  but  the  evidence  was  'conflicting 
-I  as  to  whether  or  not  it  was  ever  landed  on  the  wharf:  and 
there  was  no  evidence  that  anything  was  paid  by  tlie -plaintiffs  for  the 
use  of  the  crane.  As  the  tide  ebbed,  the  barge,  with  the  marble  on 
board,  settled  down  upon  one  of  the  piles  of  the  campshed,  and  before 
those  on  board  could  get  her  ofi^,  a  hole  was  thereby  made  in  her  bot- 
tom, and  the  slabs  of  marble  were  in  consequence  tilted  over  and 
damaged. 
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Witnesses  were  called  on  tbe  part  of  the  defendants  to  prove  that 
the  plaintiff'  lighterman  bad  been  duly  cautioned,  and  tbat  the  acci- 
dent was  entirely  the  result  of  his  negligence :  and  it  was  contended 
on  their  behalf,  that  the  wharf  was  not  being  used  by  the  plaintiff  as 
B  wbarf,  the  permission  to  use  the  crane  for  the  purpose  of  hoisting 
the  roarUe  from  the  schooner  to  the  barge  being  the  gratuitous  act  or 
the  foreman  of  the  wharf;  and  that  no  duty  was,  under  the  circum- 
stances, by  law  oast  upon  the  defendants  as  occupiers  of  the  wharf  to 
repair  the  campshed  erected  by  their  predecessors  in  the  bed  of  the 
river. 

The  case  was  presented  to  the  jury  in  a  manner  which  was  not  com- 
plained of,  and  they  returned  a  veraiot  for  the  plaintiffs.  Leave  was 
reserved  to  the  defendants  to  move  to  enter  the  verdict  for  them,  if  the 
court  should  be  of  opinion  that  the  facts  alleged  in  the  declaration  and 

f)roved  at  the  trial  did  not  disclose  the  breach  on  their  part  of  any 
egal  daty. 

Montagu  Chambers,  Q.  C,  on  a  former  day  in  this  term,  obtained  a 
rule  nisi  accordingly. 

Parry,  Serjt.,  and  Oarth,  now  showed  cause. — The  gravamen  is, 
that  the  defendants  kept  in  a  navigable  river  an  obstruction  which 
amounted  to  a  public  nuisance,  and  that  the  plaintiffs,  lawfully  using 
the  river,  suffered  damage  in  consequence.  The  case  falls  r«25r 
♦precisely  within  the  principle  of  White  v.  Crisp,  10  Exch.  812,  ^ 
where  it  was  held,  that,  where  a  vessel  is  sunk  by  unavoidable  acci- 
dent in  a  public  navigable  river,  whether  in  the  usual  track  of  navi- 
gation or  not,  it  is  the  duty  of  the  owner,  so  long  as  he  continues  to 
have  the  possession  and  control  of  the  vessel,  to  take  due  precaution 
to  prevent  injury  to  other  vessels  by  their  striking  againstit.  Alder- 
son,  B.,  in  delivering  the  judgment  of  the  court,  there  says, — ''The 
subject  was  discussed  by  Mr.  Justice  Maule  in  an  elaborate  judgment 
in  the  case  of  Brown  v.  Mallett,  5  C.  B.  599  (E.  C.  L.  R.  vol.  57),  and 
from  the  principles  there  laid  down  by  him  (which,  however,  were 
not  absolutely  necessary  for  the  decision  of  the  individual  case),  we 
do  not  disagree  at  all.  He  there  lays  it  down  thus, — that  it  is  the 
duty  of  a  person  using  a  navigable  river  with  a  vessel  of  which  he  is 
possessed  and  has  the  control  and  management,  to  use  reasonable 
skill  and  care  to  prevent  mischief  to  others:  and  he  adds  that  his  lia- 
bility is  the  same  whether  his  vessel  is  in  motion  or  stationary,  float- 
ing or  aground,  under  water  or  above  it :  for,  in  all  these  circum- 
stances, the  vessel  may  continue  to  be  in  his  possession  and  under  his 
management  and  control."  Here,  the  defendants,  being  occupiers  of 
the  wharf  with  the  campshed,  and  having  notice  that  it  was  in  a  ruinous 
state  and  dangerous  to  vessels  coming  to  the  wharf,  they  were  clearly 
guilty  of  a  breach  of  duty  in  continuing  it  in  that  condition. 

Montagu  Chambers,  Q.  C.,  and  J.  Brown,  in  support  of  the  rule. — 
The  material  allegations  in  the  declaration,  it  is  submitted,  were  not 
proved :  there  was  no  evidence  of  any  breach  by  the  defendants  of 
any  doty  cast  upon  them  by  the  law.  The  campshed  bein£  in  the 
bed  of  the  river  between  high  and  low-water  mark,  and  vested  by 
statute  in  the  Thames  ^conservators,  any  person  touching  it  r«252 
without  their  consent  would  be  guilty  of  an  illegal  act.  It  '- 
nay  be  that  the  parties  who  let  the  wharf  to  the  defendants  with  this 
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ruinous  appendage  might  be  liable,  according  to  the  decision  of  this 
court  in  Todd  v.  Flight,  9  0.  B.  N.  S.  377  (E.  0.  L.  R.  vol.  99) ;  but 
there  was  no  evidence  here  that  the  defendants  ever  used  the  camp- 
shed.  In  Brownlow  v.  The  Metropolitan  Board  of  Works,  13  C.  B, 
N.  S.  768  (E.  C.  L.  R.  vol.  106).  the  metropolitan  board  of  works 
having,  with  the  consent  of  the  Thames  conservators  under  the  21  & 
22  Vict.  c.  104,  8.  28,  but  without  the  consent  of  the  Admiralty  (under 
8.  27),  driven  piles  into  the  bed  of  the  Thames,  and  so  left  them  as  to 
obstruct  the  navigation, — it  was  held  that  they  were  liable  to  an  action 
at  the  suit  of  the  owner  of  a  vessel  which  had  sustained  damage  by 
grounding  on  such  piles,  without  any  negligence  on  the  part  of  those 
in  charge  of  her.  If  a  vessel  be  sunk  in  the  bed  of  a  navigable  river, 
or  a  mooring-anchor  lawfully  placed  there  shifts  its  position,  the  owner 
of  the  sunken  vessel  or  of  the  mooring-anchor  has  been  held  not  to 
be  liable  for  damage  done  to  a  vessel  striking  thereon,  no  duty  being 
cast  upon  him  by  law  to  place  a  buoy  or  to  take  any  other  precaution 
to  warn  persons  navigating  the  river  of  the  hidden  danger :  Brown 
V.  Mallett,  5  0.  .B  599  (E.  C.  L.  R.  vol.  57) ;  Hancock  v.  The  York. 
Newcastle  and  Berwick  Railway  Company,  10  0.  B.  348  (E.  C.  L,  R. 
70).  Chapman  v.  Rothwell,  B.  B.  &  E.  168  (E.  C.  L.  R.  vol.  96),  is 
distinguishable  on  the  ground  put  by  Erie,  J.,  viz.,  that  there  the 
party  injured  came  by  the  invitation  of  the  defendant  to  the  place 
where  the  dangerous  trap-door  was.  Here,  the  defendants  were  guilty 
of  no  wrong;  and  the  plaintifl&  were  not  coming  to  the  wharf  as  cus- 
tomers, but  merely  to  take  the  marble  from  on  board  the  schooner ; 
and  therefore  the  defendants  incurred  no  greater  responsibility  than 
the  defendant  in  Southcote  v.  Stanley,  1  Hurlst.  &  N.  247,  did  to  the 
♦2531  *P^^^^*^^»  ^  visitor,  who  sustained  injury  by  running  against  a 
J  glass-door  of  the  existence  of  which  he  had  no  notice. 
BRiiE,  p.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
The  first  and  main  question  is,  whether  the  evidence  given  at  the  trial 
showed  a  breach  of  duty  on  the  part  of  the  defendants.  The  substan- 
tial facts  were  these, — The  defendants  were  the  occupiers  of  a  wharf 
on  the  banks  of  a  navigable  river,  which  had  been  excavated  by  their 
predecessor  for  the  more  convenient  enjoyment  of  the  wharf,  the  soil 
of  the  river  in  front  of  the  adjoining  wharf  being  supported  by  a 
oampshed  which,  if  it  had  been  properly  constructed  and  properly- 
kept  in  repair,  would  have  caused  no  damage  to  any  one.  The  camp- 
shed  not  having  been  properly  constructed, — inasmuch  as  it  termi- 
nated abruDtly,  instead  of  sloping  down  gradually  towards  low- water 
mark, — and  being  suffered,  whilst  the  wharf  was  in  the  defendants* 
ocoupation,  to  be  out  of  repair,  the  plaintiffs'  barge,  being  lawfully 
at  the  wharf  for  the  purpose  of  taking  on  board  certain  marble  slabs, 
settled  down,  as  the  tide  receded,  upon  one  of  the  piles  which  com- 
posed the  campshed,  and  the  barge  and  her  cargo  sustained  damage. 
It  sufficiently  appears,  I  think,  that  a  duty  was  by  law  cast  upon  the 
defendants,  as  occupiers  of  the  wharf,  either  to  keep  the  campshed 
in  repair  or  to  give  notice  to  persons  coming  to  the  wharf  of  the  hid- 
den danger.  It  is  true,  the  oampshed  was  constructed  by  Inues,  the 
pedeoesaox'of  the  defendants,  and  not  by  the  defendants  themselves: 
but  the-  defendaiite^  when  they  auoeeeded  Innes  in  the  occupatiou  of 
ike  whtat,  taooeeded  also  te  the  benefit  of  the  campshed.    That  tbej 
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bad  control  over  it,  was  clear.    And,  when  its  condition  was  pointed 
out  to  them  by  the  occupier  of  the  adjoining  wharf,  and  they    r^ocj 
*were  requested  to  repair  it,  they  objected  to  do  so  on  account   '- 
of  the  expense :  and  they  afterwards  made  an  abortive  attempt  par- 
tially to  repair  it,  and  ultimately,  after  the  accident,  made  it  safe.   AH 
this  showed  that  it  was  a  thing  which  they  might  have  repaired  with- 
out incurring  any  danger  of  being  treated  as  trespassers  by  the  Thames 
conservators :  and  I  am  of  opinion  that  the  facts  abundantly  showed 
that  the  defendants  were  guilty  of  a  breach  of  a  private  duty  in  not 
doing  the  repairs  before.     I  also  think  the  verdict  may  be  sustained 
upon  the  second  ground  urged  on  the  part  of  the  plaintiffs.     In  a 
navigable  river,  in  a  spot  which  is  accessible  to  all  persons  at  high 
tide,  a  structure  is  placed  making  the  navigation  dangerous  to  those 
who  use  it.     It  may  be  that  there  is  some  prescriptive  custom  by 
which  campsheds  between  high  and  low- water  mark  may  be  law- 
ful :  bat  such  a  privilege,  if  it  exists,  can  only  extend  to  such  struc- 
tures as  are  properly  constructed  and  repaired,  and  guarded  by  proper 
precautions  to  prevent  accidents  to  the  subjects  of  the  Queen  lawfully 
using  the  highway.     In  either  view,  therefore,  it  was  the  plaintiffs' 
duty  to  keep  the  campshed  in  a  proper  condition,  and  to  give  due  no- 
tice if  it  were  out  of  repair.   It  has  been  said  that  the  plaintiffs'  barge 
was  there  without  profit  to  the  defendants,  and  therefore  that  the 
plaintiffs  would  have  no  greater  claim  against  them  than  the  visitor 
who  met  with  an  accident  at  the  house  of  a  friend  through  running 
against  a  glass  door  was  held,  in  Southcote  v,  Stanly,  to  have  against 
his  host.     I  do  not  think  that  point  was  made  at  the  trial :  and,  if 
need  bad  been,  I  was  prepared  to  dispose  of  it.    The  schooner  was 
at  the  wharf  in  the  ordinary  way  of  business;  and  the  master  of  the 
schooner,  as  a  customer  of  the  wharf,  got  permission  to  use  the  wharf 
crane  for  the  purpose  of  lifting  the  slabs  from  the  schooner  to  the 
barge.    That  'was  a  use  of  the  wharf  in  the  ordinary  way ;   r*oK5 
and  whether  cranage  was  to  be  paid  by  the  master  of  the  ^ 
schooner,  or  by  the  plaintiffs,  or  by  nobody,  to  my  mind  makes  no 
difference.     The  point  certainly  was  not  discussed  at  all  at  the  trial : 
and,  if  it  had  been  insisted  upon,  no  doubt  more  evidence  might  have 
been  given  upon  the  subject.     Upon  the  whole,  I  am  of  opinion  that 
the  liability  of  the  defendants  for  the  damage  complained  of  was  fully 
made  out. 

Williams,  J. — I  also  am  of  opinion  that  the  plaintiffs  are  entitled 
to  succeed.  The  real  question  before  us  appears  to  me  to  be,  whether 
sufficient  of  the  allegations  in  the  declaration  were  proved  to  consti- 
tute a  cause  of  action.  In  strictness,  according  to  the  doctrine  laid 
down  by  this  court  in  Brown  v.  Mallett,  5  0.  B.  699  (E.  C.  L.  R.  vol. 
57X  the  declaration  would  have  been  in  the  same  plight  if  the  allega- 
tion that  it  was  the  duty  of  the  defendants  to  do  that  which  it  is  said 
they  failed  to  do  had  been  altogether  omitted, — the  allegation  of  duty 
being  mere  surplusage.  The  question  then  is,  whether  the  allegations 
in  this  declaration  which  state  the  damage  complained  of  to  have 
occurred  through  conduct  of  the  defendants  for  which  they  are  re- 
sponsible, are  proved.  It  seems  to  me  that  enough  was  proved  to 
constitute  a  cause  of  action.  I  would  rather  not  ground  my  decision 
upon  the  second  point  put  by  my  Lord, — not  that  I  entertain  any 
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doubt  as  to  the  correctness  of  what  he  has  laid  down.  I  do  not  take 
upon  myself  to  decide  that  this  campshed,  though  out  of  repair,  was 
a  public  nuisance.  It  is  unnecessarj  to  go  into  that ;  there  being 
enough  on  the  first  ground  to  show  that  the  defendants  here  are  liable. 
Was  the  campshed  kept  and  continued  in  the  bed  of  the  river  by  the 
defendants  ?  It  has  been  contended  by  Mr.  Chambers  that  it  was  not, 
*9fifil  ^^  ^^^  having  been  originally  ♦placed  there  by  them,  and  the 
-I  defendants  having  no  right  to  meddle  with  it,  but  being  liable 
to  be  treated  by  the  Thames  conservators  as  trespassers  if  they  in  any 
way  interfered  with  it.  The  facts,  however,  show  that  the  campshed 
was  conducive  to  the  more  convenient  occupation  of  the  wharf,  and 
that  the  defendants  had  taken  the  benefit  of  it,  and  had  so  conducted 
themselves  with  regard  to  it  as  to  show  that  they  considered  it  as  part 
of  the  machinery  essential  to  the  carrying  on  of  the  business  of  the 
wharf.  That  being  so,  the  evidence  shows  that  the  damage  to  the 
plaintiff'  barge  was  caused  by  its  bottom  coming  upon  the  sunken 
pile  on  the  receding  of  the  tide,  without  any  negligence  on  the  part 
of  those  in  charge  of  her,  when  moored  for  a  lawful  purpose  alongside 
the  defendants'  wharf.  The  question  is,  whether  the  defendants  were 
not  bound  to  repair  the  campshed,  or  to  give  notice  to  persons  using 
the  wharf  as  a  wharf,  so  as  to  enable  them  to  avoid  the  danger.  It 
deems  to  me  that  they  were,  and  that  for  the  neglect  of  that  duty  they 
are  responsible  in  damages.  I  think  all  the  material  allegations  in  the 
declaration  were  proved,  and  that  the  plaintiffs  are  entitled  to  retain 
the  verdict. 

Bylks,  J. — I  am  of  the  same  opinion  upon  both  grounds.  There 
are,  no  doubt,  many  structures  of  this  kind  on  both  shores  of  the 
river  Thames  which  are  not  nuisances.  But,  upon  the  evidence  given 
upon  the  trial  of  this  case,  there  can  be  no  doubt  that  the  campshed  in 
question  was  originally  constructed  improperly  and  was  sufifered  to 
become  and  to  continue  out  of  repair  and  dangerous  to  persons  navi- 
gating the  river,  and  that  the  plaintiffs  gave  no  notice  of  the  danger. 
The  evidence  was  strong  to  show  that  it  was  a  public  nuisance.  The 
schooner  was  at  the  wharf  unloading,  and  the  barge  was  there  for  the 
♦2571  P^^P*^^®  ^^  *receiving  the  marble  from  the  schooner  by  means 
-'  of  the  crane  belonging  to  the  wharf.  I  therefore  think  the 
barge  was  there  at  the  request  and  for  the  profit  of  the  defendants. 
On  both  grounds,  therefore,  I  think  the  plaintifi&  are  entitled  to  the 
verdict. 

Keating,  J. — I  am  entirely  of  the  same  opinion.  Agreeing  with 
Mr.  Chambers,  as  I  do,  that  all  the  material  allegations  in  the  declara- 
tion are  put  in  issue,  I  think  there  was  abundant  evidence  to  warrant 
the  jury  in  finding  for  the  plaintiffs.  Rule  discharged. 
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FELKIN,  Appellant;  BERRIDGE  and  Another,  Respondents. 

Nov.  11. 

The  t2d  Metion  of  the  Pablio  Health  Act,  1848  (11  A  13  Viot  e.  63),  reqaired  certain  notioei 
to  he  given  to  the  local  board  of  health  before  the  laying  oot,  making,  or  building  upon  any 
new  street  This  provision  is  repealed  by  the  Local  Government  Aot^  1858  (21  A  22  Vict  e. 
98),  except  (s.  9)  as  to  "proceedings,  matters,  and  things  respectively  begun  or  made"  under 
any  section  of  the  former  act : — 

SembU,  that,  where  the  proper  notices  had  been  given  and  plans  lodged  under  the  Pnblio 
Health  Act,  this  was  a  "  matter  or  thing  begun  or  made,"  within  s.  9  of  the  Local  Qovernment 
Act,  although  little  or  nothing  appeared  to  have  been  done  towards  the  formation  of  the  streets 
of  which  notice  had  been  'given. 

This  was  a  case  stated  for  the  opinion  of  the  court,  under  the  20  k 
21  Vict.  c.  43. 

At  a  petty  sessions  holden  at  Sittingbourne  on  the  2d  of  June, 
1862,  Richard  Berridge  and  Henry  Bateman  Jenkins,  hereinafter 
called  the  respondents,  appeared  to  answer  a  complaint  laid  against 
them  by  Edward  Felkin,  the  clerk  to  the  Sheerness  local  board  of 
health,  hereinafter  called  the  appellant,  which  charged  that  the  said 
Richard  Berridge  and  Henry  Bateman  Jenkins,  the  owners  of  certain 
land  within  *the  district  of  Sheerness,  lying  between  Berridge  r#oKQ 
Koad  or  Green  Street,  Marina  Town,  and  Marine  Terrace,  *■ 
Ward's  Town,  near  Sheerness,  did  on  the  12th  of  March  last  offend 
against  a  certain  by-law  (No.  28)  duly  made  in  that  behalf  by  the 
local  board  of  health  pursuant  to  s.  84  of  the  local  Government  Act, 
1858,  (21  &  22  Vict.  c.  98),  confirmed,  printed,  and  hung  up  as  required 
by  the  same  act,  and  then  and  still  in  force,  that  is  to  say, — For  that 
the  said  Richard  Berridge  and  Henry  Bateman  Jenkins  did  lay  out  a 
new  street  within  the  said  district,  to  wit,  from  and  out  of  a  certain 
road  leading  from  Banks  Town  to  Oheyney  Eock,  to  a  certain  chapel 
of  and  belonging  to  a  society  called  The  Bible  Christians'  Associa- 
tion at  Marine  Town,  in  the  said  district,  and  did  not  nor  did  either 
of  them  give  one  month's  notice  to  the  local  board  of  such  intention, 
by  writing  delivered  to  the  local  surveyor,  or  lefk  at  his  office,  as  re- 
quired by  the  said  by-law,  in  contravention  thereof;  and  that  the 
said  Richard  Berridge  and  Henry  Bateman  Jenkins  did  not,  nor  did 
either  of  them,  leave  or  cause  to  be  left  at  the  office  of  the  said  sur- 
veyor a  plan  or  section  of  such  intended  new  street,  as  required  by 
the  said  by-law,  in  contravention  thereof. 

By  section  72  of  the  Public  Health  Act,  1848  (11  &  12  Vict.  c.  63), 
it  is  enacted  ''that  one  month  at  the  least  before  any  street  is  newly 
laid  out  as  aforesaid,  written  notice  shall  be  given  to  the  local  board 
of  health,  showing  the  intended  level  and  width  thereof:  and  the  level 
and  width  of  every  such  street  shall  be  fixed  by  the  said  local  board ; 
and  it  shall  not  be  lawful  to  lay  out,  make,  or  build  upon  any  such 
street  otherwise  than  in  accordance  with  the  level  and  width  so  fixed, 
unless,  upon  disapproval  by  the  said  local  board  of  the  level  and 
width  specified  in  such  notice,  the  general  board  of  health  shall  other- 
wise ♦direct;  and  whosoever  shall  lay  out,  make,  or  build  upon  r*259 
any  such  street  otherwise  than  in  accordance  with  the  level  *■ 
and  width  fixed  by  the  said  local  board,  or  approved  by  the  said  gen- 
eral board,  shall  be  liable  for  every  such  offignce  to  a  penalty  not  ex- 
ceeding 20/.  for  every  day  during  which  he  shall  permit  or  suffer  such 
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street  to  continue  to  be  so  improperly  laid  out,  made,  or  built  upon : 
and  the  said  local  board  may,  if  they  shall  think  fit,  cause  any  such 
street  laid  out  or  made  at  a  level  or  width  otherwise  than  in  accord- 
ance with  the  level  and  width  so  fixed  or  approved  as  aforesaid,  or  any 
building  built  in  any  such  street  otherwise  than  in  accordance  with 
such  level  and  width,  to  be  altered  in  such  manner  as  the  case  may 
require;  and  the  expenses  incurred  by  them  in  so  doing  shall  be  re- 
paid to  them  by  the  offender,  and  be  recoverable  from  him  in  a  sum- 
mary manner:  Provided  always,  that,  if  no  such  level  or  width  be 
fixed,  and  no  approval  or  disapproval  of  the  level  or  width  proposed 
be  signified  by  the  said  local  board  within  one  month  from  the  last- 
mentioned  notice,  the  intended  street  may  be  laid  out  and  made  upon 
the  level  and  of  the  width  specified  in  such  notice,  if  the  same  be 
otherwise  in  accordance  with  the  other  provisions  of  this  act." 

The  Local  Government  Act,  1858  (21  &  22  Vict.  c.  98),  took  effect 
in  the  district  of  Sheerness  local  board  of  health  from  the  1st  of 
September,  1858. 

By  section  34  of  this  act  it  is  enacted  that  the  53d  and  72d  sections 
of  the  Public  Health  Act,  1848,  shall  be  repealed ;  and  in  lieu  thereof 
be  it  enacted  as  follows : — 

"Every  local  board  may  make  by-laws  with  respect  to  the  foU 
lowing  matters,  that  is  to  say, — 1.  With  respect  to  the  level,  width, 
and  construction  of  new  streets,  and  the  provisions  for  the  sewerage 
thereof, — 2.  With  respect  to  the  structure  of  walls,  &o., — 3.  With 


♦2601   *^®^P®^^  *^  ^^®  sufficiency  of  space  about  buildings,  Ac.,- 

^  With  respect  to  the  drainage,  &c. :  and  they  may  further  pro- 
vide for  the  observance  of  the  same  by  enacting  therein  such  provi- 
sions as  they  think  necessary  as  to  the  giving  of  notices,  as  to  the 
deposit  of  plans  and  sections  by  persons  intending  to  lay  out  streets 
or  to  construct  buildings,  as  to  inspection  by  the  local  board,  and  as 
to  the  power  of  the  local  board  to  remove,  alter,  or  pull  down  any 
work  begun  or  done  in  contravention  of  such  by-laws."  (a) 

A  copy  of  the  by-laws  of  the  Sheerness  local  board  of  health,  made 
on  the  25th  of  October,  1860,  in  pursuance  of  this  section,  accompa- 
nied, and,  so  far  as  was  material,  was  to  be  taken  as  part  of  the  case. 

By-law  No.  28  is  as  follows: — "Every  person  who  shall  intend  to 
make  or  lay  out  any  new  street,  whether  the  same  shall  be  intended  to 
be  used  as  a  public  way  or  not,  shall  give  one  month^s  notice  to  the 
local  board  of  such  intention,  by  writing  delivered  to  the  local  sur- 
veyor, or  left  at  his  office,  and  shall  at  the  same  time  leave  or  cause 
to  be  left  at  the  said  office  a  plan  and  section  of  such  intended  new 
street,  drawn  to  a  scale  of  not  less  than  one  inch  to  every  44  feet ;  and 
every  such  plan  shall  show  thereon  the  names  of  the  owners  of  the 
land  through  or  over  which  such  street  shall  be  intended  to  pass,  the 
level,  width,  direction,  the  proposed  mode  of  construction,  the  pro- 
posed name  of  such  intended  new  street,  and  its  position  relatively  to 
the  streets  nearest  thereto,  the  size  and  number  of  the  intended  building 
lots,  and  the  proposed  sites,  height,  class,  and  nature  of  the  buildings  to 
be  erected  therein,  and  the  proposed  height  of  the  division  and  fence- 
valla  thereon ;  and  shall  contain  the  name  and  address  of  the  person 

(a)  See  Cooper  v.  The  Wandsworth  Board  of  Works,  U  C.  B.  N.  S.  180  (B.  CUR.  voL  108). 
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inteDding  to  lay  out  such  new  *8treet,  and  be  signed  by  him  r»o/ji 
or  bis  duly  authorized  agent.  Every  such  section  shall  show  '• 
thereon  the  level  of  the  present  surface  of  the  ground  above  some 
known  fixed  datum,  the  level  and  rate  or  rates  of  inclination  of  the 
streets  with  which  it  will  be  connected,  and  the  level  of  the  lowest 
floors  of  the  intended  new.  buildings." 

Section  9  of  the  Local  Government  Act,  1858,  enacts  that  "all  pro- 
ceedings, contracts,  matters,  and  things  respectively  begun  or  made 
under  any  section  of  the  Public  Health  Act,  1848,  repealed  by  this 
act,  may  respectively  be  proceeded  with  and  enforced  as  if  no  such 
repeal  had  taken  place;  and  all  powers  exercised  or  by-laws  made 
under  any  section  shall  continue  in  force  until  the  new  powers  and 
by-laws  authorized  by  this  act  are  brought  into  operation ;  and  no 
such  repeal  shall  affect  any  decree  or  order  of  the  High  Court  of 
Chancery,  or  of  any  other  court  of  justice  that  has  been  obtained 
previously  to  the  passing  of  this  act." 

It  was  admitted  by  the  appellant  that  the  respondents  had  given 
notices  to  the  local  board,  and  deposited  plans  of  a  new  street  intended 
to  be  laid  out  by  them,  pursuant  to  section  72  of  the  Public  Health 
Act,  1848,  some  time  before  the  Local  Government  Act,  1858,  came 
into  operation. 

The  respondents'  attornev  thereupon  objected  that  the  complaint 
laid  by  the  appellant  alleged  no  offence,  inasmuch  as  the  fact  of  notices 
and  plans  having  been  given,  deposited,  and  accepted  in  compliance 
with '8.  72  of  the  Publiq  Health  Act,  1848,  was  not  negatived.  He 
contended  that  the  notices  given  by  the  respondents  to  and  accepted 
by  the  local  board  prior  to  the  Local  Government  Act,  1858,  was  a 
proceeding,  matter,  and  thing  begun  or  made,  within  the  meaning  of 
section  9  of  the  Local  Government  Act,  1858,  and  might  still  be 
carried  into  execution. 

•No  attorney  appeared  on  behalf  of  the  appellant,  to  argue  r#ogo 
the  question.  '- 

The  justices,  considering  that  the  admission  by  the  appellant  that 
notices  had  been  given  and  plans  deposited  and  accepted  by  the  local 
board  previous  to  the  operation  of  the  Local  Government  Act,  1858, 
was  in  fact  an  answer  to  the  case,  held  the  objection  to  be  good,  and 
dismissed  the  complaint. 

The  question  for  the  opinion  of  the  court  was, — Whether  the  jus- 
tices' decision  in  dismissing  the  said  complaint  on  the  ground  afore- 
said was  or  was  not  right  in  point  of  law. 

If  their  decision  was  right,  their  order  dismissing  the  said  complaint 
was  to  stand  good;  if  not,  the  court  were  to  remit  the  matter  to  the 
justices,  in  order  that  they  might  proceed  further  therein. 

Archibald  (with  whom  was  Lvsh,  Q.  C),  for  the  appellant. — The 
case  is  very  imperfectly  stated :  it  does  not  show  when  the  notice  was 
given  by  the  respondents  under  the  72d  section  of  the  Public  Health 
Act,  1848.  Nothing  was  intended  to  be  saved  by  the  9th  section  of 
the  21  &  22  Vict.  c.  98,  but  what  had  already  been  begun ;  whereas, 
in  truth,  the  notices  and  plan  mentioned  in  the  case  were  deposited 
seven  years  ago ;  and  the  street  in  question  was  one  of  a  great  num- 
ber marked  out  on  the  plan,  only  a  very  small  portion  of  which  had 
been  subsequently  laid  out. 
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WiJhugkbyf  ior  Ihe  respondents. — The  simplo  question  m,  wfactfaer 
that  which  the  respondents  have  done  was  "  a  matter  or  thing  begun 
or  made  under  the  Public  Health  Act,  1848,  within  the  meaning  of 
the  9th  section  of  the  Local  Government  Act,  1858."  The  72d  section 
of  the  former  act  defines  all  that  the  parties  intending  to  lay  out  any 
♦2631  °®^  street  were  to  do;  *and  all  those  requirements  were  in 
^  this  case  duly  complied  with.  It  is  plain,  it  is  submitted,  from 
the  language  of  the  9th  section  of  the  later  act  that  the  legislature 
never  intended  to  interfere  with  such  a  case.  [Byles,  J. — Would  not 
the  respondents  have  been  justified  in  proceeding  upon  their  notice  in 
the  time  of  the  old  commissioners?]  No  doubt  they  would.  The 
proceeding  is  in  effect  an  attempt  to  make  the  new  board,  under  the 
21  &  22  Vict.  c.  98,  a  court  of  appeal  from  the  old  board.  The  28th 
by-law  of  the  Sheerness  local  board,  set  out  in  the  case,  is  in  terms 
prospective  only. 

Archibald  was  heard  in  reply, 

Erle,  C.  J. — It  is  enough  for  us,  in  order  to  dispose  of  this  case,  to 
say  that  nothing  is  brought  before  us  to  show  that  the  decision  which 
the  magistrates  have  come  to  is  wrong  in  point  of  law.  I  am  anxious 
to  limit  myself  to  answering  the  question  propounded  to  us,  so  that,  in 
case  the  facts  will  enable  the  parties  to  raise  the  point  intended  to  be 
raised  in  a  more  formal  manner,  nothing  that  passes  on  this  occasion 
may  operate  unduly  to  their  prejudice. 

The  rest  of  the  court  concurring, 

Judgment  for  the  respondents. 
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The  62d  section  of  the  Barnsley  ImproTemeiit  Act,  3  G.  4,  c.  »▼.,  imposed  a  penalty  for, 
amongst  other  things,  exposing  for  sale  in  any  of  the  streets,  Ao.,  of  the  town  any  meat,  ^c, 
•0  as  to  project  over  or  upon  any  foot  or  carriageway,  Ac.  The  63d  section  provided  that  no 
person  should  he  subject  to  any  penalty  under  the  act  for  placing  any  stall  or  exposing  prori- 
sions,  Ac,  for  sale,  so  as  such  stalls,  Ac,  be  placed  in  such  part  of  the  streets,  Ac,  as  should  b« 
appointed  by  the  commissioners.  And  the  64th  section  provided  that  no  person  should  be  anb- 
jeot  to  any  penalty  under  the  act  for  placing  any  stall  or  exposing  prorisions,  Ac,  for  sale  in 
such  parts  of  the  streets,  Ac,  as  should  have  been  theretofore  ysed  for  that  purpose  at  the  times 
of  the  usual  fairs  and  markets  within  the  town,  Ac 

In  the  year  1853,  a  local  board  of  health  was  constituted  in  Bamsley  under  the  Public  Health 
Act,  1853  (16  A  17  Vict  o.  24),  who,  by  certain  by-laws  duly  allowed  and  published,  appointed 
certain  places  for  markets  for  certain  descriptions  of  goods  on  market-days,  and  imposed  penal> 
ties  for  the  breach  thereof  :— 

Held,  that  the  provisions  of  the  local  act  did  not  exempt  from  such  penalties  one  who  tio- 
lated  these  by-laws  by  exposing  for  sale  meat,  Ac,  at  a  place  other  than  that  so  appointed  by 
the  local  board  of  health, — notwithstanding  the  spot  where  such  meat,  Ac,  was  so  exposed  for 
sale  was  a  place  where  such  articles  had  for  a  long  series  of  years  been  sold  by  him  and  others* 

On  the  8th  of  June,  1863,  George  Savage,  of  Barnsley,  in  the  west 
riding  of  Yorkshire,  the  duly-appointed  inspector  of  markets  and  fairs, 
laid  an  information  before  a  justice  of  the  peace  against  one  Francis 
Brook,  residing  at  Wakefield,  in  the  said  riding,  which  alleged  that 
"Francis  Brook,  John  Sidebottom,  and  John  Austwick,  all  of  Wake- 
field, in  the  said  west  riding,  butchers,  on  Saturday,  the  6th  of  June 
instant,  at  Barnsley,  in  the  said  west  riding,  after  the  market-place 
within  the  said  district  was  opened  for  public  use,  did  place  and 
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expose  for  sale  certain  articles,  to  wit,  butchers'  meat,  on  the  May-Day 
Green,  in  Barnsley  aforesaid,  the  same  not  being  the  place  appro- 
priated for  the  sale  of  batchers'  meat,  contrary  to  the  directions  of  the 
inspector  of  the  markets,  and  contrary  to  the  statute  and  the  by-laws 
of  the  local  board  in  such  case  made  and  provided." 

The  information  and  complaint  came  on  for  hearing  before  the 
justices  at  a  petty  session  held  at  Barnsley  on  the  10th  of  June  last, 
and  by  adjournment  on  the  21st  of  October,  1863,  when  the  justices 
dismissed  the  same ;  and,  the  appellant  being  dissatisfied  with  their 
decision,  the  following  case  was  stated  for  the  opinion  of  thi<>  court 
pursuant  to  the  20  &  21  Vict.  c.  43  :— 

*A  local  act,  3  G.  4,  c.  xxv.,  intituled  '*  An  Act  for  lighting,   r^oft* 
paving,  cleansing,  watching,  and  improving  the  town  of  Barns-   ^ 
ley,  in  the  west  riding  of  the  county  of  York,"  was  passed  in  1822. 

By  the  62d  section  a  variety  of  annoyances  and  nuisances  in  the 
streets,  lanes,  roads,  highways,  passages,  or  other  public  places  in  the 
said  town  were  prohibited.  The  same  section  provided  *'  that,  if  any 
person  or  persons  shall  in  any  of  the  present  or  future  streets,  lanes, 
roads,  highways,  passages,  or  other  public  places  in  the  said  town, 
expose  for  sale  or  sell  any  horse,  ass,  pig,  sheep,  bull,  cow,  or  other 
beast  or  cattle  (except  in  any  public  market  or  fair),  or  hang  up, 
place,  or  expose  to  sale  the  carcase  of  any  calf,  sheep,  swine,  cattle,  or 
beast  or  any  part  or  parts  thereof,  or  any  goods,  wares,  or  merchandise 
whatsoever,  or  any  fruit,  vegetables,  or  garden  stuff,  or  other  matter 
or  thing,  in  or  upon  or  so  as  to  project  over  or  upon  any  footway  or 
carriage-way,  or  beyond  the  line  of  or  on  the  outside  of  the  window 
or  windows  of  the  house  or  shop  at  which  the  same  shall  be  so  hung 
up  or  placed  or  exposed  to  sale,  or  so  as  to  obstruct  or  incommode 
the  passage  of  any  person  or  carriage," — any  person  so  oiBEending  was 
renaered  subject  to  a  penalty  not  exceeding  5/. 

Section  63  of  the  same  act,  which  is  not  repealed,  is  as  follows : — 
"Provided  always  and  be  it  further  enacted,  that  no  person  shall  be 
subject  to  any  penalty  by  virtue  of  this  act  for  placing  or  setting  any 
stalls  or  standings,  or  any  wagons,  carts,  or  other  carriages,  in  which 
any  provisions,  goods,  wares,  merchandises,  articles,  or  things  shall 
have  been  brought  and  be  offered  for  sale,  or  exposing  to  sale  any 
such  provisions,  articles,  or  things,  so  as  that  such  w.agons,  carts,  or 
other  carriages,  stalls,  or  standings,  articles,  or  things  be  placed  in 
such  part  of  the  said  streets,  ^lanes,  roads,  passages,  or  public  r«oAft 
places  as  shall  be  appointed  for  that  purpose  by  the  said  com-  ^ 
missioners,  with  the  consent  of  the  owner  or  owners  of  the  fairs  and 
markets  held  at,  within,  or  for  the  said  town  of  Barnsley  for  the  time 
being,  or  his  or  their  authorized  agent,  in  writing;  due  care  being 
taken  in  all  the  aforesaid  cases  to  impede  or  obstruct  as  little  as  pos- 
sible the  public  streets,  lanes,  roads,  highways,  passages,  and  places 
within  the  said  town." 

Section  64,  which  is  also  unrepealed,  is  as  follows: — "Provided 
also,  and  be  it  further  enacted,  that  no  person  shall  be  subject  to  any 
penalty  by  virtue  of  this  act  for  placing  or  setting  any  stalls  or  stand- 
mgSy  or  exposing  to  sale  any  provisions,  goods,  wares,  merchandises, 
or  other  articles  or  things  whatsoever  in  such  parts  of  the  several 
streets,  lanes,  passages,  and  public  places  within  the  said  town  as 
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shall  have  been  heretofore  used  for  that  purpose,  at  the  times  of  the 
usual  fairs  and  markets  within  the  said  town ;  due  care  being  taken 
to  impede  as  little  as  possible  the  public  passage  along  the  same." 

Section  74,  which  is  also  unrepealed,  enacts, — "  that  the  said  com- 
missioners shall  or  may,  and  tbej  are  hereby  authorized  and  em- 
powered, at  any  time  or  times,  by  and  with  the  consent  of  a  majority 
of  the  inhabitants  of  the  said  town  of  Barnsley  rated  to  the  rates  and 
assessments  for  carrying  this  act  into  execution,  assembled  in  vestry 
in  pursuance  of  a  notice  setting  forth  the  purport  and  intent  of  such 
meeting,  and  published  in  the  several  churches  in  the  said  town  at 
least  ten  days  before  the  day  of  meeting,  to  contract  and  agree  with 
the  owner  or  owners  of,  and  any  trustees,  parties,  or  persons  interested 
in  any  other  messuages,  buildings,  lands,  grounds,  tenements,  pick- 
ages,  stallages,  market  and  fair  rents,  tolls,  dues,  duties,  free  customs, 
♦2671  P'*^^^^'  advantages,  and  rights  *belonging,  due,  or  in  anywise 
-"  appertaining  to  the  owner  or  owners  of  the  fairs  and  markets 
within  the  said  town  of  Barnsley  for  the  time  being,  or  hereditaments 
whatsoever,  situate  within  the  said  town,  for  the  absolute  purchase 
thereof,  or  of  any  part  or  parts  thereof,  which  the  said  commissioners 
shall  think  proper  and  necessary  to  be  purchased  for  the  purposes  of 
this  act,  at  or  for  such  price  as  shall  be  mutually  agreed  upon  for  the 
same." 

And  section  142,  which  is  also  unrepealed,  provides  and  enacts, — 
*^  that  nothing  in  this  act  contained  shall  (except  so  far  as  authority  is 
expressly  given  by  this  act)  extend,  or  be  construed  or  deemed  or 
taken  to  extend,  to  affect,  extinguish,  defeat,  abridge,  impeach,  annul, 
prejudice,  or  destroy  the  right,  title,  or  interest  of  the  most  noble 
George  William  Frederick,  Duke  of  Leeds,  lord*  of  the  manor  of 
Barnsley,  or  the  lord  of  the  manor  of  Barnsley  for  the  time  being,  of, 
in,  or  to  the  seignories,  rights,  royalties,  charters,  franchises,  jurisdic- 
tions, rents,  services,  liberties,  privileges,  powers,  and  authorities 
appendant,  appurtenant,  incident,  or  belonging  to  the  said  manor  of 
Barnsley,  or  to  any  rents,  tolls,  pickage,  stallage,  free  customs,  dues, 
duties,  profits,  or  advantages  belonging,  due,  or  in  anywise  appertain- 
ing to  the  said  Duke  of  Leeds,  owner  of  the  fairs  and  markets  within 
the  said  town  of  Barnsley,  or  the  owner  or  owners  of  such  fairs  and 
markets  for  the  .time  bein^ ;  but  that  the  said  Duke  of  Leeds,  lord  of 
the  said  manor,  and  the  lord  of  the  said  manor  for  the  time  being, 
shall  (except  as  in  this  act  expressly  excepted)  have,  hold,  use,  ex:er- 
else,  take,  and  enjoy  all  and  every  the  seignories,  rights,  royalties, 
charters,  franchises,  pre-eminences,  jurisdictions,  rents,  services,  pow- 
ers, authorities,  liberties,  privileges,  advantages,  and  emoluments 
whatsoever  to  the  said  manor  belonging  or  incident,  appendant^ 
*2681  ^I?P^r^°^°*»  ^^  usually  *exercised,  holden,  or  enjoyed  there- 
-I  with :  and  the  said  DuKe  of  Leeds,  owner  of  the  said  fairs  and 
markets,  and  the  owner  and  owners  of  the  said  fairs  and  markets  for 
the  time  being,  shall  and  may  demand,  exact,  take,  and  enjoy  all 
such  rents,  tolls,  pickage,  stallage,  free  customs,  dues,  duties,  profits,  and 
advantages,  with  all  powers  and  remedies  for  enforcing  payment 
thereof,  in  such  and  the  like  manner  and  as  fully  and  beneficially  to 
all  intents  and  purposes  as  if  this  act  had  not  been  passed." 

The  Duke  of  Leeds  was  at  the  time  of  the  passing  of  this  act  the 
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lord  of  the  manor  of  Barnaley,  and  the  owner  of  the  markets  and 
fairs  in  the  town  of  Barnsley  which  had  been  customarily  held  in 
parts  within  that  town,  with  the  pickages,  stallages,  market  rents,  and 
tolls  thereof,  and  of  three  pieces  of  land,  one  called  the  Church  Field 
or  Michaelmas-Fair  Field,  in  which  the  Barnsley  October  fair  had 
usually  been  held, — the  Market  Hill^ — and  the  May-Day  Green, 
where  fairs  had  always  been  held  in  February  and  May. 

By  an  ancient  charter,  dated  1249,  the  right  to  hold  a  market  in 
the  town  of  Barnsley  every  week,  on  Wednesday,  was  granted  to  the 
priors  and  convent  of  Pontefract;  and  a  market  for  the  sale  of 
butchers'  meat  and  other  marketable  commodities  has  been  always 
held  on  the  Market  Hill  during  the  day-time  on  Wednesday ;  and  a  like 
market  was  also  holden  there  on  Saturday  evenings,  until  the  butch- 
ers commenced  to  sell  their  meat  on  Saturday  upon  the  May-Day 
Green.  They  so  commenced  more  than  thirty  years  before  the  com- 
mencement of  these  proceedings ;  and  since  then,  without  interrup. 
tion,  the  sale  of  butchers'  meat  and  several  other  marketable  commo- 
dities upon  stalls  or  standings  has  taken  place  on  Saturdays  upon  the 
May  Day  Green ;  and  on  Wednesdays  also  the  market  generally  has 
been  held,  not  only  on  the  May -Day  Green,  but  also  on  the  Market 
Hill. 

•The  butchers  placed  stalls  on  the  May-Day  Green  for  the  r*ogQ 
purpose  aforesaid;   and  pipes  were  laid  for  supplying  gas,  '■ 
and  the  same  was  supplied  to  and  paid  for  by  the  stall-owners. 

Some  of  the  butcners  have  paid,  during  the  past  thirty  years, 
although  irregularly,  to  lessees  and  others,  stallage  rent  for  standing 
upon  the  May -Day  Green :  but  the  right  to  collect  this  stallage  has 
always  been  disputed. 

The  commissioners  appointed  under  the  said  act  of  3  G.  4,  c.  xxv., 
did  not  purchase  the  rights  of  the  lord,  but  purchased  the  piece  of 
land  called  the  Market  Hill ;  and  in  other  respects  continued  to  exer- 
cise their  powers  under  the  act  until  the  year  1853,  when  the  general 
board  of  nealth  made  a  provisional  order,  which  was  confirmed  by 
the  statute  16  &  17  Vict.  o.  24  (called  "The  Public  Health  Supple- 
mental  Act,  1853,  No.  1"),  so  far  as  the  same  was  authorized  by  the 
Public  Health  Act  By  this  order  and  statute  a  local  board  of  health 
was  constituted  in  the  town  of  Barnsley :  and  it  was  thereby  provided 
by  the  respective  sections  next  set  out,  as  follows : — 

"7.  The  parts  of  the  said  local  act  specified  in  the  schedule  to  this 
order  shall  oe  repealed,  except  in  so  far  as  the  same  repeal  any  other 
act  or  acts  of  parliament. 

''8.  All  the  powers  of  the  commissioners  under  the  said  local  act, 
and  those  of  their  officers  and  servants^  shall  wholly  cease. 

"9.  Such  of  the  said  powers  as  are  granted  by  the  unrepealed  parts 
of  the  said  local  act,  shall,  so  far  as  the  same  are  not  repugnant  to  or 
inconsistent  with  the  said  Public  Health  Act  or  this  order,  or  any 
by-law  lawfully  mad^  under  the  said  Public  Health  Act,  be  t^a^s- 
ferred  to  the  said  local  board  of  hea]th  and  the  officers  of  the  said 
local  board,  and  stif^ll  be  ^exercised  in  the  same  manner  as  if  r*270 
such  powers  bad  been  granted  by  the  said  Public  Health  Act.    ^ 

''}0.  The  said  local  board  of  health  shall  be  the  commissioners  tqx 
executing  the  unrepealed  parts  of  the  said  local  act. 
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"11.  The  provisions  (except  as  aforesaid^  of  the  said  Public  Health 
Act  may,  whenever  practicable,  be  appliea  to  anything  which  shall 
arise  under  the  unrepealed  parts  of  the  said  local  act ;  and  such  unre- 
pealed parts  shall  be  incorporated  with  the  said  Public  Health  Act, 
and  shall  extend  to  the  whole  of  the  said  township. 

'*  12.  All  property  and  estate  whatsoever  of  the  comniissioners 
nnder  the  said  local  act  shall  be  transferred  to  the  said  local  board  of 
health,  and  shall  be  held  by  them  upon  the  same  trusts  and  for  the 
same  purposes  as  by  such  commissioners." 

And  it  was  also  provided  that — ''17.  In  the  event  of  the  purchase 
by  the  said  local  board,  acting  as  commissioners  in  the  execution  of 
the  unrepealed  parts  of  the  said  local  act,  of  market  and  fair  rights, 
and  other  matters  and  things  pertaining  thereto,  under  the  74th  sec- 
tion of  the  said  local  act,  the  sections  of  the  Markets  and  Fairs 
Clauses  Act,  1847, — with  respect  to  the  construction  of  the  market  or 
fair  and  the  works  connected  therewith,  except  so  much  thereof  as 
relates  to  lands  taken  compulsorily, — and  the  holding  of  the  market 
or  fair,  and  the  protection  thereof, — and  slaughter-houses, — ^and  weigh- 
ing goods  and  carts, — and  stallages,  rents,  and  tolls, — and  by-laws, — 
shall  be  incorporated  with  so  much  of  the  said  local  act  as  remains 
unrepealed  by  this  order,  and  with  the  said  Public  Health  Act  as 
applied  to  the  said  township  by  this  order,  and  any  act  of  parliament 
confirming  the  same:  and  the  expression  *the  special  act,'  used  in  the 
*2711  ^^^^  sections,  shall  be  construed  to  mean  the  'unrepealed  parts 
■•  of  the  said  local  act  and  the  said  Public  Health  Act  so  applied  ; 
and  the  expression  '  limits  of  the  special  act,'  used  in  the  same  sections, 
shall  be  construed  to  mean  the  district  constituted  by  this  order ;  and 
the  expression  *  the  commissioners,'  used  in  the  said  sections,  shall 
mean  the  said  local  board." 

The  schedule  to  the  said  provisional  order  was  as  follows: — "The 
parts  of  the  local  act  referred  to  in  this  order  to  be  repealed,  are  as 
follows,  that  is  to  say, — the  sections  numbered  respectively,  in  the 
copies  of  the  said  act  printed  by  the  Queen's  printers,  1  to  84,  37  to 
89,  43  to  60,  all  inclusive;  61,  62,  65  to  73,  75  to  92,  94  to  96,  and 
99  to  141,  all  inclusive;  and  so  much  of  any  unrepealed  part  of  the 
said  act  as  fixes  the  amount  of  any  penalty  for  any  ofience  under  the 
said  act,  wherever  the  penalty  for  such  offence  is  fixed  by  the  Public 
Health  Act  or  any  act  hereby  incorporated  therewith,  or  by  any 
by-law  of  the  local  board  of  health,  at  an  amount  other  than  that  fixed 
by  the  said  local  act." 

Under  the  heading  in  the  Markets  and  Fairs  Clauses  Act,  1847, 
which  has  reference  to  the  construction  of  the  market  or  fair,  there  is 
a  clause  (10)  of  that  act  which  is  in  the  following  words, — "  Subject 
to  the  provisions  in  this  and  the  special  act,  and  any  act  incorporated 
therewith,  the  undertakers  for  the  purpose  of  constructing  a  place  for 
holding  the  market  or  fair  may  execute  any  of  the  following  works, 
that  is  to  say, — 

"They  may  enter  upon  any  lands  described  in  the  special  act  or  the 
schedule  thereto,  or  other  lands  purchased  by  them  or  belonging  to 
them,  and  set  out  such  parts  as  they  think  necessary  for  the  purposes 
of  the  market  or  fair,  and  thereupon  from  time  to  time  build  and  main- 
tain  such  market-places  or  places  for  fairs,  and  such  stalls,  sheds,  pens. 
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and  other  buildings  or  *conveniences  for  the  use  of  the  persons  r#o7o 
frequenting  the  market  or  fair,  and  for  weighing  and  measuring  »■ 
goods  sold  in  the  market  or  fair,  and  for  weighing  carts,  as  thej  may 
think  necessary :" 

'*  They  may  from  time  to  time  on  such  lands  as  aforesaid  make  and 
maintain  all  such  roads  and  approaches  as  they  may  think  necessary 
for  the  convenient  use  of  the  persons  resorting  to  the  market  or 
fair." 

The  local  board  was  duly  elected,  and  has  since  exercised  the 
functions  conferred  upon  them  by  the  Public  Health  and  Local  Gov- 
ernment Acts;  and  the  property  belonging  to  the  commissioners 
became  vested  in  them.  Among  other  property  was  the  piece  of 
land,  containing  about  990  yards,  above  referred  to,  and  termed  the 
Market  Hill. 

In  the  month  of  July,  1860,  a  resolution  was  passed  at  a  meeting 
of  owners  and  rate-payers  of  the  district  of  the  township  of  Bamsley 
(being  the  district  of  the  said  local  board),  that  the  local  board  should 
have  power  to  do  the  following  things,  or  any  of  them,  within  their 
district, — 

"To  provide  a  market-place  and  construct  a  market-house  and 
other  conveniences  for  the  purpose  of  holding  markets  in  the  said 
district : 

"To  provide  houses  and  places  for  weighing  carts: 

"To  make  convenient  approaches  to  such  market: 

"  To  provide  all  such  matters  and  things  as  may  be  necessary  for 
the  convenient  use  of  such  market : 

"To  purchase  or  take  on  lease  land,  and  public  or  private  rights  in 
any  market,  and  tolls,  in  the  said  district,  and  particularly  the  right 
to  certain  land  and  appurtenances  and  to  certain  fares,  markets,  lolls, 
and  similar  franchises,  belonging  to  the  trustees  of  the  late  Duke  of 
Leeds,  for  any  of  the  foregoing  purposes ;  and 

''  To  take  stallages,  rents,  and  tolls  in  respect  of  the  use  by  any 
person  of  such  market-house."  r*273 

•This  resolution  was  carried  upon  a  poll.  *■ 

The  local  board  thereupon  completed  an  arrangement  which  thev  had 
been  negotiating  for  the  purchase  of  the  rights  to  the  markets  ana  fairs 
belonging  to  the  Duke  of  Leeds :  and  by  a  conveyance  dated  the  12th 
of  June,  1861,  between  the  trustees  of  the  will  of  the  late  Duke  of  Leeds 
and  the  local  board  of  health  of  Barnsley,  which  was  executed  with  the 
sanction  of  the  Court  of  Chancery,  the  said  trustees,  in  consideration 
of  the  sum  of  27002.  paid  to  them  by  the  said  local  board,  duly  conveyed 
to  the  said  board :  *'  Firstly,  all  those  the  markets  and  fairs,  and  right  and 
privilege  of  holding  markets  and  fairs  within  the  township  of  Barnsley 
m  the  parts  and  places  where  such  fairs  and  markets  have  heretofore 
been  customarily  held,  and  in  any  other  public  parts  and  places  within 
the  said  town  wherein  the  same  may  be  legally  held,  together  with  all 
pickages,  stallages,  market  and  fair  rents,  tolls,  duties,  free  customs, 
profits,  advantages,  and  rights  belonging,  due,  or  appurtenant  to  such 
fairs  and  markets,  or  to  the  owner  or  owners  thereof,  within  the  town 
of  Barnsley,  and  together  with  the  free  use  and  enjoyment  of  all  or 
any  of  the  streets,  roads,  and  ways  within  the  said  town  for  the  pur* 
pose  of  holding  such  markets  and  fairs  therein,  and  of  collecting  and 
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enforcing  and  compelling  payment  of  all  pickages,  stallages,  market 
and  fair  rents,  tolls,  duties,  and  profits  for  the  time  being  payable  or 
demandable  in  such  markets  and  fairs,  or  any  of  them ;  and  all  other 
franchises,  rights,  privileges,  and  liberties  in  or  about  or  belonging  to 
such  right  of  holding  fairs  and  markets,  so  far  as  the  said  Viscount 
Nevill,  Frederick  Acclom  Milbank,  Thomas  Fairfax,  Sir  James  Fer- 
guson, and  Joseph  Henry  Hudson,  as  trustees  of  the  will  of  the  said 
William  Frederick,  late  Duke  of  Leeds,  can  grant  the  same, — Secondly, 
*2741  ^^'  ^^^^  *plot,  piece,  or  parcel  of  land  situate  in  the  said  town- 
-1  ship  of  Barnsley,  called  or  known  by  the  name  of  the  Church 
Field  or  Michaelmas-Fair  Field,  containing  four  acres,  one  rood,  and 
twenty-two  perches,  or  thereabouts  (subject  to  all  rights  of  road  and 
other  rights  affecting  the  same,  and  particularly  to  a  certain  right  of 
road  nine  feet  wide  from  a  street  called  St.  Mary's  Gate  to  Fair-Field 
House,  formerly  sold  by  the  said  Duke  of  Leeds),  and  which  said 
piece  or  parcel  of  land  is  more  particularly  described  upon  the  map 
or  plan  endorsed  on  the  third  skin  of  these  presents,  and  is  therein 
coloured  green, — Thirdly,  all  that  waste  or  unenclosed  land  or  ground 
situate  in  the  township  of  Barnsley  aforesaid,  called  or  known  by  the 
name  of  the  May-Day  Green,  and  shown  upon  the  said  map  or  plan, 
together  with  all  and  all  manner  of  lawful  profits,  commodities, 
privileges,  and  advantages  whatsoever  coming,  arising,  renewing, 
increasing,  or  payable  for  or  in  respect  of  all  and  every  the  said  fairs 
and  markets  and  every  of  them  hereafter  to  be  holden  and  kept  under 
or  by  virtue  of  these  presents  for  the  said  town  of  Barnsley,  within 
the  bounds,  limits,  and  precincts  of  the  same, — except  and  always 
reserving,  nevertheless,  unto  the  said  trustees,  all  coal,  ironstone,  lead, 
and  other  minerals  lying  and  being  within  and  under  the  said  pieces  or 
parcels  of  land  and  hereditaments,  with  powers  of  winning,  working, 
and  getting  away  the  same,  as  they  are  entitled  to  under  the  Barnsley 
Enclosure  Act,  To  have  and  to  hold  the  said  markets  and  fairs,  and 
right  and  privilege  of  holding  markets  and  fairs  within  the  said  town, 
together  with  all  pickages,  stallages,  market  and  fair  rents,  tolls,  dues, 
duties,  free  customs,  profits,  advantages,  and  rights,  pieces  or  parcels 
of  land  and  waste  or  unenclosed  land  firstly,  secondly,  and  thirdly 
hereinbefore  particularly  described,  and  expressed  to  be  hereby 
4^2^51  granted,  and  other  *the  premises  hereinbefore  expressed  to  be 

'  -'  hereby  granted  and  released,  or  otherwise  assured,  or  intended 
so  to  be,  un{o  and  to  the  use  of  the  said  local  board  of  health,  their 
successors  and  assigns,  for  ever." 

As  soon  as  the  conveyance  was  executed  and  the  local  board  ob- 
tained possession,  they  proceeded  to  frame  by-laws  and  to  settle  tables 
of  tolls  for  the  markets  and  fairs.  The  by-laws  purported  to  be  made 
and  ordained  by  the  local  board  of  health  for  the  district  of  the  town- 
ship of  Barnsley,  in  the  county  of  York,  for  the  better  regulation  of 
the  markets  and  fairs  and  market-places  for  the  sale  of  cattle,  animals, 
and  provisions,  and  all  other  marketable  commodities  within  the  said 
district,  pursuant  to  the  powers  and  prorisions  contained  in  Tlie  Pnb- 
lio  Health  Act,  1848,  The  Public  Health  Supplemental  Act,  185S, 
(No.  1),  and  The  Local  Gorernment  Act,  1858. 

The  notices  required  by  the  Public  Health  Act  were  duly  given, 
and  the  by-laws  were  submitted  on  the  8th  of  October  1862  to  Her 


COMMON  BENCH  REPORTS.    (15  J.  SCOTT.    N.  S.)        275 

Majeafrf 's  principal  secretary  of  state  for  the  home  department,  who 
on  the  27th  of  November,  1862,  returned  the  same  allowed.  Public 
notice  was  given  that  such  by-laws  and  table  of  tolls  had  been  duly 
approved  by  such  secretary  of  state,  and  that  the  markets  and  fairs 
would  be  opened  on  the  11th  of  April  last  under  the  provisions  of  the 
Local  Government  Act,  1858,  ana  that  after  that  day  the  by-laws 
would  be  strictly  enforced. 

The  certificate  of  two  justices  required  by  the  10  &  11  Vict.  c.  84, 
8.  32  (The  Markets  and  Fairs  Clauses  Act,  1847),  was  also  obtained, 
certifying  that  the  Corn  Exchange  or  Market  House,  Market- Hill, 
May-Day  Green,  Church  Field,  and  other  places  to  be  used  for  fairs 
within  the  said  district,  were  properly  completed  and  fit  for  public  use. 

♦The  8d  and  4th  by-laws  were  as  follows : —  P276 

"Appropriation  of  the  open  market.  Market  Hill.  L 

"3.  The  open  market,  situate  on  Market  Hill,  in  Barnsley  aforesaid, 
shall  be  appropriated  as  a  market  for  the  sale  therein,  on  Wednesdays, 
of  butchers'  meat,  bacon,  pork,  cheese,  eggs,  and  butter  in  the  firkin 
or  laid  down,  flower  roots,  plants,  trees,  shrubs,  calicoes,  cloth,  linen, 
mercery,  articles  of  dress,  provisions,  coopers'  ware,  pastry,  spices, 
confectionery,  books,  nuts,  brooms,  besoms,  and  hardware;  and  on 
Saturdays  the  same  shall  be  exclusively  appropriated  for  the  sale 
therein  of  butchers'  meat,  bacon,  pork,  cheese,  eggs,  and  butter  in  the: 
firkin  or  laid  down." 

"  Appropriation  of  the  open  market,  May-Day  Green. 

"4.  The  open  market  situate  on  May-Day  Green,  in  Barnsley  afore- 
said, shall  be  appropriated  for  a  market  for  the  sale  therein  of  horses, 
cattle  of  all  kinds,  calves,  sheep,  pigs,  geese,  fruit,  vegetables  of  all 
sorts,  fish,  earthenware,  potters*  ware,  glasses,  hay,  straw,  grass,  and 
vetches,  medical  wares,  old  metal,  images,  pictures,  cutlery,  hardware 
and  smallware,  clothing,  boots,  and  shoes :  Provided,  however,  that 
these  several  appropriations  shall  be  open  to  alterations  and  additions 
at  any  time  hereafter,  as  tbe  said  local  board  of  health  shall  find 
requisite  or  convenient." 

The  6th  by-law  was  as  follows: — • 

*'  As  to  articles  offered  for  sale. 

'*No  article  shall  be  offered  for  sale  or  sold  in  any  market,  or  kept 
or  brought  into  the  same  for  sale,  other  than  such  for  which  the  said 
market  or  part  of  anv  such  market  shall  have  been  appropriated  as 
hereinbefore  set  forth.  Every  person  ofiending  against  this  by-law 
shall  forfeit  and  pay  for  the  first  offence  the  sum  of  ds,,  for  a  second 
offence  the  sum  of  lOtf.,  and  for  every  offence  subsequent  to  a  second 
offence  the  sum  of  20«." 

*    *The  12th  and  13th  by-laws  are  as  follows : —  r*27T 

"  Stalls  to  be  placed  on  the  parts  appropriated.  ^ 

"  12.  No  atall,  bench,  cart,  hand-cart,  wheelbarrow,  hamper,  basket, 
box,  er  tab,  or  other  article,  shalPbe  placed  otherwise  than  as  and 
where  the  inspector  of  the  market  shall  direct ;  and  the  several  arti- 
cles brought  into  the  market  shall  be  sold  and  placed  and  exposed  for 
sale  only  at  or  in  such  parts  of  the  market  as  shall  be  appropriated 
^  the  regulations  herembefore  specified  for  such  articles  respectively. 
Every  person  offending  against  this  by-law  shall  forfeit  and  pay  fojr 
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tbe  first  offence  the  sum  of  28.  Qd.,  for  a  second  offence  the  snm^  6$^ 
and  for  any  offence  subsequent  to  a  second  offence,  the  sum  of  10^. 

"  13.  Provided  that  these  by-laws  shall  not  extend  or  be  deemed  or 
construed  to  extend  to  prohibit  any  person  from  exposing.or  offering 
for  sale  any  marketable  commodities  in  any  shop  or  warehouse  not 
being  in  one  of  the  said  markets,  or  in  his  or  her  dwelling-house,  oV 
to  subject  such  person  to  any  penalty  for  so  doing.'' 

The  following  table  of  tolls  is  appended  to  and  forms  part  of  the 
by-laws  made  by  the  local  board : — 

"  Barnsley  Local  Board  of  Health. 
**  Markets  and  Fairs. 

''  Stallages,  rents,  and  tolls  to  be  from  time  to  time  demanded  and 
taken  from  any  person  occupying  or  using  any  shop,  stand,  stall,  shed, 
apace  of  ground,  or  place  in  any  market-place  or  market-house  appro- 
priated by  the  said  local  board  of  health  for  the  holding  therein  of 
markets  and  fairs,  and  belonging  to  the  said  local  board  of  health,  or 
which  they  are  entitled  to  use,  or  bringing  therein  any  cattle,  animal, 
£Oods,  provisions,  articles,  or  things,  by  the  said  local  board  of  health 
:under  and  by  virtue  of  the  powers  and  provisions  contained  in  The 
♦5781  ^^^^^^  Health  Act,  1848,  *The  Public  Health  Supplemental 
J  Act,  1853,  (No.  1),  and  the  Local  Government  Act,  1858,  and 
4tgreed  to,  adopted,  and  made  by  the  said  local  board  of  health  at  a 
meeting  of  the  said  board  duly  convened  and  held  on  the  22d  of 
August,  1862. 

"  Market  and  Fair  Tolls.— Stalls. 

a,    d, 
"  From  the  occupier  of  each  butcher's  stall  on  Saturdays,  for  the  use  of 
the  party  taking  only,  including  gas,  water,  fixing,  removing,  and  eleana- 

iDg,  j>er  week     ^ 36 

**  From  the  occupier  of  each  butcher's  stall  on  Wednesdays  only  '  .        .16 

"  Ditto,  if  one  gas-light  be  provided  extra 0    6 

"  From  the  occupier  of  each  stall  for  the  sale  of  fish,  for  each  and  every 

«Dperficial  foot  thereof-: 

"If  taken  by  the  year 6    6 

"If  taken  by  the  half-year 3    6 

"  If  taken  by  the  quarter 19 

"If  otherwise  taken  or  occupied,  for  each  market-day  or  other  day  in 

the  week,  per  superficial  foot 0    0} 

*'  If  one  gas-light  be  provided  extra 0    6 

,    **  From  the  occupier  of  each  stall  or  article  used  as  such  for  vegetables 
jtfid  fruit  on  Wednesdavs  and  Saturdays  and  fair  days,  eight  feet  in  length 

ftikd  four  feet  in  breadth 0    9 

"  For  the  like  stalls,  when  used  on  any  other  day  in  the  week  .0    4} 

*^  Stalls  or  articles  used  as  such  of  greater  or  less  dimensions,  in  the  same 

proportion ;  if  one  gas-light  be  provided,  extra %      0     6 

'*^For  standaee  of  all  goods  sold  by  auction,  per  superficial  foot  of  the 

jjgroand  covered  by  the  eoods 0     1 

^*  For  standage  of  each  hawker's  cart  or  wagon,  per  day  .  .36 

The  markets  having  thus  been  opened,  and  the  by-laws  duly  made, 
allowed,  and  published,  as  above  stated,  a  person  named  Francis 
3rook,  of  Wakefield,  butcher,  on  Saturday,  the  6th  of  June  last, 
•*2791  *^^^  ^^^  *market-place  had  been  opened  to  public  use.  placed 
J  and  exposed  for  sale  certain  butchers'  meat  on  the  May-Day 
.Green,  not  being  the  place  appropriated  for  the  sale  of  butchera'.meat 
by  the  by-laws  above  referred  to,  and  continued  to  expose  the  same 
S^r  stie  notwithstanding  the  said  by-laws,  and  contrary  to  the  direc- 
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tioi#of  tbe  local  board  of  health  through  their  officer,  namelj  the 
inspector  of  «the  markets. 

The  local  board  of  health  thereupon  caused  this  information  to  be 
laid  by  George  Savage,  the  inspector  of  the  markets,  before  the  jus- 
tices, for  a  penalty  for  a  breach  of  the  by-laws  above  set  forth ;  and, 
on  the  hearing,  the  defendant  contended  that  the  above  by-laws, — 
especially  the  fourth  and  sixth, — were  invalid  and  inoperative  against 
him,  on  the  following  grounds,  namely,  that  the  above-cited  64th 
section  of  the  local  act,  3  G.  4,  o.  xxv.,  not  having  been  repealed,  no 
person  was  liable  to  a  penalty  for  exposing  butchers'  meat  for  sale  in 
the  public  places  in  the  town  of  Barnsley  theretofore  used  for  that 
purpose ;  and  that  the  by-laws  prohibiting  the  sale  of  butchers'  meat 
on  the  May-Day  Green,  and  also  the  by-law  setting  apart  the  Market 
Hill  as  the  only  place  for  the  sale  of  butchers'  meat,  were  not  legal,  m 

For  the  informant,  it  was  contended  that  section  64  of  the  above- 
mentioned  local  act  only  referred  to  penalties  under  that  act,  and  had 
no  operation  in  reference  to  the  present  penalty,  which  was  incurred 
under  the  Public  Health  and  Local  Government  Acts,  for  violating  a 
by-law  made  by  the  local  board  of  health  for  the  purpose  of  regulat- 
ing the  use  of  the  markets  vested  in  them  by  their  purchase  from  the 
trustees  of  the  Duke  of  Leeds,  and  by  virtue  of  the  powers  contained 
in  clause  9  of  the  provisional  order  hereinbefore  mentioned,  and  in 
the  Markets  and  Fairs  Clauses  Act,  1847. 

*The  justices  were  of  opinion  that  the  argument  of  the  de-  r«280 
fendant  was  correct,  and  dismissed  the  information,  subject  to  *- 
the  opinion  of  this  court  upon  the  following  questions, — 

First,  whether,  in  consequence  of  the  64th  section  of  the  local  act, 
8  G.  4,  c.  XXV.,  being  unrepealed,  the  defendant  was  liable  to  a  pen- 
alty for  placing  and  exposing  butchers'  meat  for  sale  in  the  May-Day 
Green,  under  by-law  No.  12,— Secondly,  whether  the  by-law  num- 
bered 6  is  a  good  and  valid  by-law, — Thirdly,  whether  the  by-laws 
numbered  3  and  4  are  good  and  valid  by-laws. 

And  the  judgment  of  the  court  was  accordingly  required  upon 
these  questions ;  it  having  been  agreed  that  all  the  by-laws  made  by 
the  local  board,  and  the  whole  of  the  statute  3  G.  4,  o.  xxv.,  and  the 
conveyance  from  the  trustees  of  the  Duke  of  Leeds,  with  the  map  or 
plan  thereupon  endorsed,  not  set  out  in  the  case,  might  be  referred  to, 
if  requisite,  as  if  the  same  had  been  made  part  of  the  case. 

If  the  court  should  affirm  the  determination  of  the  justices,  the 
information  was  to  stand  dismissed ;  but,  if  they  should  reverse  it,  a 
conviction  for  the  penalty  of  25.  6d.  was  to  be  awarded  against  the 
defendant;  or  such  further  order  was  to  be  made  in  the  matter  as  to 
the  court  should  seem  fit. 

Jianisti/f  Q,  G.,  for  the  appellant,(a)  submitted  that  *it  was  r^oai 
competent  to  the  local  board  of  health  of  Barnsley,  so  soon  as  ^ 
tbev  had  become  owners  of  the  markets  there  by  purchase  from  the 
Duke  of  Leeds,  and  had  provided  proper  places  for  holding  markets,—* 

(•)  tiM  polaU  narktd  for  Mrgnmenft  on  the  part  of  the  ftppoUaiik  woro  «•  follows  :— 

«  L  That  the  MTtral  by-Uwi  Mft  ovt  la  the  eaie  aro  Tilid,  and  that  for  Vfoaobaa  of  tbam  tkf 

yrtieribod  poaaltioi  maj  bo  oaforoed ; 

«S.  That  tho  64tb  Motion  of  tho  8  Q.  4,  e.  zzt.,  only  rofon  to  ponaltioa  irapoiod  undor  that 

■«^  aad  haa  no  nforanoo  or  oporatlon  at  to  ponaltioa  laovrrtd  bj  broaohoa  of  bj-lawa  auida  kj. 

Iht  looal  board  of  hoalth  ate  tho  airramitaaoif  Hatid  ia  tho  MM." 
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whicli  were  not  neoessarilj  confined  to  Any  particular  spot,  but  migbt 
be  erected  in  any  convenient  spot  within  the  borough,(a) — pursuant 
to  the  50th  section  of  the  Local  Grovernment  Act,  1858  (21  k  22  Vict. 
c.  98),  to  make  by-laws  for  their  regulation,  and  to  appoint^  as  they 
had  done  here,  certain  places  for  the  exclusive  sale  of  the  several  arti- 
cles to  be  exposed  therein ;  that,  what  the  local  board  did  was  no 
interference  with  any  prescriptive  right  of  the  inhabitants  of  the 
borough ;  and  that  all  that  was  meant  by  the  63d  and  64th  sections 
of  the  local  act  of  3  G.  4,  c.  xxv.,  was,  that  parties  should  not  be  held 
liable  to  penalties  imposed  by  Oiat  act  for  nuisances  committed  in  the 
public  streets  bv  the  exposure  for  sale  of  their  goods  in  places  where 
the  markets  had  theretofore  usually  been  held. 

flayes,  Serjt.  (with  whom  was  Berea/ord),  for  the  respondent.(ft) — 
'*'2821  ^^^^  ^^  ^^^  ^^^®  ^^  making  these  '^by-laws  in  1862,  there  had 

^  been  two  markets  held  in  Barnsley,  the  one  at  Market  Hill,  the 
other  at  May-Day  Q-reen.  The  by-laws  which  the  local  board  of 
health  have  made,  are  not  for  regulating  these  markets,  but  for 
abolishing  one  of  them,  viz.  the  May-Day  Green  market,  as  respects 
the  sale  of  butchers'  meat  there, — which  has  been  held  since  the  year 
1249,  without  any  interruption,  so  far  as  appears  from  the  case. 
[Btles,  J. — The  whole  evidence  of  title  is  that  contained  in  the  para- 
graph of  the  case  at  p.  268,  where  it  is  stated  that  "a  market  for  the 
sale  of  butchers'  meat  and  other  marketable  commodities  has  been 
always  held  on  the  Market  Hill  during  the  day-time  on  Wednesday; 
and  a  like  market  was  also  holden  there  on  Saturday  evenings  until 
the  butchers  commenced  to  sell  their  meat  on  Saturday  upon  the  May- 
Day  Green.  They  so  commenced  more  than  thirty  years  b^ore  the  com- 
mencement of  these  proceedings ;  and  since  then,  without  interruption, 
the  sale  of  batchers'  meat  and  several  other  marketable  commodities 
upon  stalls  or  standings  has  taken  place  on  Saturdays  upon  the  May- 
Day  Green:  and  on  Wednesday  also  the  market  generally  has  been 
held,  not  only  on  the  May-Day  Green,  but  also  on  the  Market  Hill."] 
The  64th  section  of  the  3  G.  4,  c.  xxv.,  which  is  unrepealed,  and 
which  forms  part  of  the  special  legislation  for  the  township  of  Barns- 
ley,  expressly  provides  that  "  no  person  shall  be  subject  to  any  pen- 
alty by  virtue  of  this  act  for  placing  or  setting  any  stalls  or  standings, 
*2881  ^^  '^exposing  to  sale  any  provisions,  goods,  wares,  merchan- 

^  dises,  or  other  articles  or  things  whatsoever^  in  such  parts  of 

(a)  Sm  EULi  v.  The  Kftyor,  4e.,  of  BridgBorth,  utd,  p.  62. 

{h)  The  point!  marked  for  argument  on  the  part  of  the  respondent  were  ai  ^oBovi  :— 

**  1.  That,  under  the  oiroumataooes  stated,  the  respondent  cannot  be  eompeUed  to  remove  his 
•tsU  ftom  Maj-Day  Areen  to  Market  HiU,  and  thereby  make  himself  liable  to  p9y  tolls  or 
stallage  : 

"  S.  That  the  respondent  had  acquired  a  prescrlptiTe  right  to  ezpoae  fi)r«a]»1>«tohflr^s  meat 
on  Kay-Day  Green,  and  snch  right  was  not  aifected  by  the  l^4aws : 

'<8.  That  the  64th  section  of  the  local  act  8  G.  4,  c  zxv.,  Uing  unrepealed  and  virtuaUy 
^^-•nactod  by  the  special  uot,  the  tuspondent  is  thereby  protected  from  the  peaaltief  «ough4 1« 
ha  impofud: 

<«i.  That  the  biy-laws  nnmUnd  3  and  4  are  invaUd,  as  being  i^iw&aftt  4o  tha«iaM  H* 
faction,  which  Is  IncorpoMted  wiUi  €he  special  act  «nder  the  42d  Metion^f  Ihe  Jfailtfto  and 
VMrsOfamsM  Act,  10  Vlat.  c  14 : 

«  6.  That  by-Uw  No.  6  is  inralid,  nadar  the  4Sd  lactioA  of  4hat  ao({ 

^  6.  Hhnt  the  toUi  and  pn^menU  aought  to  bo  wltaood  ^guaai  tho.|is^^<adwil  ModmnU^ 
uhto  tfan  WAi  Mttlon  ofthM  aA.^ 
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tlae  several  streets,  &c.,  and  public  places  within  the  said  town  as 
shall  haye  been  heretofore  used  for  that  purpose  at  the  times  of  the 
UBual/airs  and  markets  within  the  said  town,  due  care  being  taken  to 
impede  as  little  as  possible  the  public  passage  along  the  same.'*  This 
is  an  attempt  to  impose  upon  the  respondent  a  penalty  for  an  act 
which  is  expressly  made  lawful  by  that  clause.  [Bylks,  J. — That  act 
passed  forty  years  ago,  and  consequently  before  the  commencement 
of  the  thirty  years'  user  upon  which  you  rely.]  'It  is  to  be  read  as 
if  it  were  re-enacted  in  the  Local  Government  Act,  1858.  [Byles, 
J. — Still,  the  word  "  heretofore"  in  s.  64  of  the  local  act  refers  to  a 
time  prior  to  1823.]  That  would  be  giving  it  no  operation  at  all.  It 
is  submitted  that  the  words  ''  by  virtue  of  this  act,"  in  s.  64,  must  be 
taken  to  mean,  by  virtue  of  the  special  legislation  based  upon  the 
order  of  the  general  board  of  health,  in  1853,"  confirmed  and  made 
of  equal  force  with  an  act  of  parliament  by  the  16  &  17  Vict.  c.  24.(a) 
It  incorporates  *the  unrepealed  provisions  of  the  local  act,  and  r^og^ 
makes  them  speak  as  from  the  date  of  the  later  act.  The  42d  ^ 
section  of  the  Markets  and  Fairs  Clauses  Act,  1847,  was  never  in- 
tended to  confer  so  extensive  a  power  on  the  local  board  as  they  seek 
to  exercise  upon  the  present  occasion.  It  is  not  the  common-law 
power  to  change  the  locality  of  the  market  which  they  profess  to  act 
upon.  Their  power  is,  to.  regulate,  not  to  destroy.  It  was  not  the 
intention  of  the  legislature  that  legal  vested  rights  should  be  inter- 
fered with  by  these  by-laws. 

Manisiyy  in  reply.— The  28th  section  of  the  Towns  Police  Clauses 
Act,  1847  (10  &  11  Vict.  c.  89),  comes  in  lieu  of  the  nuisance  preven- 
tion clause  (s.  62)  of  the  3  G.  4,  c.  xxv.  The  local  board  of  health 
had  ample  power  to  make  by-laws  for  regulating  the  markets  within 
the  township  of  Barnslev,  and  to  impose  penalties  for  any  breach  of 
those  by-laws.  It  may  be  conceded  that  the  board  had  no  right  to 
exclude  the  respondent  from  the  market ;  but  they  had  a  right  to 
make  regulations  as  to  the  part  of  the  market  to  which  he  and  the 
rest  of  the  persons  carrying  on  his  trade  should  go.  Market  Hill 
was  the  only  legal  market  for  the  sale  of  butchers'  meat ;  though  by 
encroachment  butchers  had  for  a  certain  period  been  accustomed  to 
expose  meat  for  sale  on  May-Day  Green  also.  There  is,  howeverj 
clearly  no  prescriptive  right  which  is  interfered  with  by  the  by-laws 
in  question. 

Erlb,  C.  J. — I  am  of  opinion  that  the  by-laws  in  question  are  good, 
and  that  a  conviction  in  this  case  would  have  been  proper.  The  ap- 
plication of  the  Public  Health  Act,  1848,  to  the  town  of  Barnsley 

(d)  Saet  17  of  the  Bftrniley  order,  in  the  lohedalo  to  tb&t  aot,  providM,  that,  "  in  the  eyenl 
of  the  parobai«  by  the  said  local  board  aotiog  as  oommiitioneri  in  the  ozeontion  of  the  unre- 
pealed parti  of  the  said  local  aot  (3  G.  4,  o.  zzt.),  of  market  and  fkir  rights,  and  other  matters 
and  things  pertaining  thereto  nnder  the  74th  section  of  the  said  local  aot, — the  sections  of  the 
Markets  and  Fairs  Clanaes  Act,  1847  (10  A  11  Vict.  c.  14),  with  respect  to  the  construction  of 
the  market  or  fkir  and  the  works  connected  therewith,  except  ao  much  thereof  as  relates  to  lands 
taken  eompnlsorilj  ,*  and  At  holding  of  tht  market  or  /air,  and  the  protection  thereof;  anS 
slangbter-honses ;  and  weighing  goods  and  oaru ;  and  stallages,  rents,  and  tolls;  and  6jf-fow% 
— shaQ  be  incorporated  with  so  much  of  the  aaid  local  aot  as  remains  unrepealed  bj  this  order^ 
aad  with  the  said  Pnblio  Health  Act  as  applied  to  the  said  township  bjr  this  order,  and  any  act 
ef  parliamsni  opDfirming  the  same." 
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*2851  ^*®  *inacle  in  1858,  by  a  provisional  order  of  the  General 
J  Board  of  Health,  which  derives  the  authority  of  an  act  of 
parliament  from  the  16  &  17  Vict.  c.  24.    This  provisional  order, 
'Which  is  set  out  in  a  schedule  to  the  statute,  contains  many  clauses, 
by  one  of  which  (the  17th)  the  provisions  of  the  Markets  and  Fairs 
Clauses  Act.  1847,  with  respect  to  the  construction  of  a  market  in  the 
town  of  Barnsley,  and  the  making  of  by-laws  for  its  regulation,  are 
incorporated  with  the  local  act  8  G.  4,  c.  xxv.     One  of  the  provisions 
of  the  Markets  and  Fairs  Clauses  Act,  1847,  which  is  thus  incorpo- 
rated is  the  42d,  by  which  it  is  enacted  that  the  undertakers  may 
from  time  to  time  make  such  by-laws  as  they  think  fit,  for,  amongst 
other  things,  '*  regulating  the  use  of  the  market-place,  and  the  build- 
ings, stalls,  pens,  and  standings  therein,  and  for  preventing  nuisances 
or  obstructions  therein  or  in  the  immediate  approaches  thereto,"  and 
for  "  fixing  the  dayS;  and  the  hours  during  each  day,  on  which  the 
market  shall  be  held."  And  it  goes  on  to  provide  that  the  undertakers 
may  from  time  to  time  as  they  shall  think  fit,  repeal  or  alter  any  such 
by-laws,  ''provided  always  that  such  by-laws  shall  not  be  repugnant 
to  the  laws  of  that  part  of  the  united  kingdom  where  the  same  are  to 
have  effect,  or  to  the  provisions  of  this  or  the  special  act,  or  of  any 
act  incorporated  therewith."    The  local  board,  therefore,  are  directed 
to  make  by-laws  for  the  regulation  of  the  use  of  the  market    In  the 
town  of  Barnsley,  it  appears,  a  market  ;¥as  granted  some  eight  hundred 
years  ago.    The  whole  town  of  Barnsley  was  liable  to  become  a 
market-place :  and  the  usage  would  show  what  part  of  the  town  was 
the  place  so  assigned.    Originally,  it  seems,  it  was  a  market  for  the 
sale  of  butchers'  meat  and  other  marketable  commodities,  and  was 
held  on  Wednesday  on  a  place  called  the  Market  Hill.    In  course  of 
*2861   ^^^^  ^  ciame  '^'to  be  held  on  Saturday  also :  and  the  continuance 
-'  of  the  practice  for  a  long  series  of  years  might  constitute  that 
a  lawful  market  for  the  town  of  Barnsley.    The  town  has  greatly 
increased  in  extent  and  population :  and  the  number  of  persons  resort- 
ing to  the  market,  and  the  quantity  of  articles  of  all  descriptions 
brought  to  the  market,  have  likewise  greatly  increased;  and  for  about 
thirty  years  May-Day  Green  has  also  been  used  on  Saturday  evenings 
as  a  market-place  for  the  sale  of  butchers'  meat.    The  local  board  of 
health,  having  under  the  authority  of  the  74th  section  of  the  local  act 
acquired  the  market  and  fair  rights  in  Barnsley,  proceeded  to  erect  a 
market-house  and  to  make  regulations  for  the  government  of  persons 
resorting  thereto  for  the  sale  of  goods,  prescribing  the  particular 
places  to  which  they  should  carry  their  wares:  for  instance,  the 
covered  market  was  to  be  appropriated  as  follows, — the  ground-floor 
^  for  the  sale  therein  of  poultry,  fresh  butter,  and  eges, — the  first-floor 
for  the  sale  therein  of  oats,  wheat,  barley,  peas  and  beans  in  grain, 
seeds,  oil-cake,  and  tillages.    Then,  as  to  the  open  market  on  Market 
Hill,  it  was  to  be  appropriated  as  a  market  for  the  sale  therein  on 
Wednesdays  of  butchers'  meat,  bacon,  pork,  cheese,  eggs,  and  butter  in 
the  firkin  or  "  laid  down,"  flower-roots,  plants,  trees,  shrubs,  calicoes, 
cloth,  linen,  mercery,  articles  of  dress,  provisions,  coopers'  ware, 
pastry,  spices,  confectionery,  books,  nuts,  brooms,  besoms,  and  hard- 
ware: and  on  Saturdays  the  same  was  to  be  exclusively  appro- 
priated for  the  sale  therein  of  butchers'  meat,  bacon,  pork,  cheese, 
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eggs,  and  butter  in  the  firkin  or  "laid  down."  The  market-plaod 
on  May -Day  Green  under  the  same  regulation  is  dedicated  to  the 
sale  therein  of  horses,  cattle  of  all  kinds,  calves,  sheep,  pigs,  geese^ 
frait,  vegetables  of  all  sorts,  fish,  earthenware,  potters'  ware,  glasses^ 
hay,  straw,  grass,  and  vetches,  medical  wares,  old  metal,  images, 
•pictures,  cutlery,  hardware  and  smallware,  clothing,  boots,  and  r»2Q7 
shoes.  It  seems  to  me  that  the  local  board  have  classified  the  ^ 
various  articles  to  be  sold  in  the  respective  markets  in  an  extremely 
reasonable  manner,  whereby  persons  resorting  to  the  market  for  the 
purpose  of  selling  have  convenient  accommodation  afforded  them  for 
the  display  of  their  goods,  and  those  coming  thereto  for  the  purpose 
of  buying  may  know  where  to  find  each  article  they  may  want, — ' 
thus  making  the  market  more  accessible  and  suitable  for  the  purpose 
for  which  markets  are  established.  Such,  then,  being  the  rights  of 
the  local  board,  and  such  being  the  franchise, — the  whole  constituting 
one  market,  whether  held  in  the  market-house,  on  Market  Hill,  or  on 
May-Day  Green, — the  party  against  whom  the  complaint  was  made 
before  the  justices  was  a  butcher  to  whom  the  Market  Hill  was  pointed 
out  as  the  place  of  resort  for  persons  of  his  trade ;  and  he  chose  to 
resort  to  May-Day  Green  instead.  It  seems  to  me  that  the  by-law 
was  a  reasonable  one,  and  that  the  respondent  was  guilty  of  a  viola- 
tion of  it,  and  was  liable  to  the  penalty.  The  difficulty  presented 
before  the  magistrates,  and  which  we  as  well  as  they  have  felt  to  be 
a  very  grave  one,  arises  from  the  local  act  of  8  G.  4,  c.  xxv.,  for  the 
management  of  the  town  of  Barnsley,  which  gave  the  usual  powers 
to  commissioners  as  to  lighting,  watching,  and  generally  preventing 
nuisances  in  the  town.  The  62d  section  of  the  act  specified  a  variety 
of  nuisances  to  be  prohibited,  and  amongst  them  the  exposing  goods 
for  sale  in  the  public  streets  so  as  to  obstruct  or  incommode  the  pass- 
age of  any  person  or  carriage,  and  imposed  a  certain  penalty  on  per- 
sons offending  in  this  respect.  Then  comes  the  64th  section,  which 
enacts  that  "  no  person  shall  be  subject  to  any  penalty  by  virixie  of  this 
act,  for  placing  or  setting  any  stalls  or  standings,  or  ^exposing  r^oga 
to  sale  any  provisions,  &c.,  in  such  parts  of  the  several  streets,  ^ 
lanes,  passages,  and  public  places  within  the  said  town  as  shall  have 
been  heretofore  used  for  that  purpose,  at  the  times  of  the  usual  fairs 
and  markets  within  the  town,  due  care  being  taken  to  impede  as  little 
as  possible  the  public  passage  along  the  same."  The  respondent 
relies  upon  this  clause  as  exempting  him  from  penalties  under  the 
by-laws,  inasmuch  as  he  and  all  other  persons  carrying  on  the  trade 
of  butchers  had  before  been  used  to  sell  their  meat  on  the  market- 
days  at  the  stalls  on  May-Day  Green.  Now,  the  64th  section  of  the 
local  act  is  incorporated  with  the  16  &  17  Vict  c.  24,  under  which  the 
Barnsley  local  board  of  health  is  created ;  and  I  assume  that  the  64th 
section  is  to  be  taken  as  if  it  had  been  then  for  the  first  time  enacted, 
and  that  the  word  ''  heretofore"  is  to  be  read  as  meaning  '*  before  this 
act."  It  is  material,  because  at  the  time  of  the  passing  of  the  6  G. 
4,  c  XXV.,  May-Day  Green  was  not  used  as  a  market  for  the  sale  of 
batchers'  meat:  and  we  have  to  say  whether  the  by-law  in  question  is 
repugnant  to  that  section.  It  seems  to  me  that  what  was  contemplated 
by  the  64th  section  was  this : — Whereas,  by  the  62d  section,  persons 
exposing  goods  for  sale  in  the  public  streets  are  declared  guilty  of  a 
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nuisance  and  liable  to  a  penalty,  such  penalty  shall  not  be  enforced 
for  exposing  goods  for  sale  on  market-days,  if  the  spot  where  such 
exposure  for  sale  takes  place  shall  have  been  theretofore  used  for  that 
purpose,  and  the  times  are  the  times  of  the  usual  fairs  and  markets 
within  the  town.  It  saves  the  use  of  the  spot  for  marketing  purposes, 
but  does  not  in  my  judgment  save  to  any  individual  the  right  of  resort- 
ing for  those  purposes  to  any  particular  place  where  he  had  before 
been  accustomed  to  go.  I  do  not  think  that  was  at  all  the  meaning 
♦2891  °^  *^®  statute.  It  *contemplated  the  overflow  of  the  market 
J  and  its  growth  beyond  the  ancient  bounds  of  the  market- 
place, and  protected  from  penalties  those  who  exposed  their  goods  on 
market-days  in  the  streets  and  places  immediately  contiguous  to  the 
market-place.  Subject  to  this,  the  regulations  made  by  the  local 
board  are  to  be  applied.  That  being  so,  the  by-laws  in  question  do 
not  prevent  or  in  any  manner  interfere  with  the  use  of  any  part  of 
the  town  of  Barnsley  which  had  been  used  before  for  market  par- 
poses.  On  the  contrary,  they  take  notice  of  May-Day  Green  as  a  place 
which  had  been  used  as  a  market,  and  provide  that  henceforth  it  shall  be 
devoted  to  the  sale  of  live  stock  and  the  other  articles  of  merchandise 
before  enumerated.  The  whole  of  the  places  which  theretofore  had 
been  used  for  the  purposes  of  a  market  are  fairly  regulated  with 
reference  solely,  as  it  appears  to  me,  to  the  convenience  of  the  sellers 
as  well  as  of  the  public  who  resort  to  the  market  to  buy,  giving  to 
both  the  fullest  enjoyment  of  the  rights  and  privileges  of  a  market. 
If  parties  choose  to  come  to  that  part  of  the  market  which  is  excla- 
sively  appropriated  to  cert^ain  descriptions  of  goods,  and  insist  upon 
exposing  for  sale  there  articles  which  the  by-laws  require  to  be  ex- 

{)osed  for  sale  in  a  different  part  of  the  market,  they  violate  the  rega- 
ations, — which,  as  I  have  before  said,  I  consider  to  be  very  reasona- 
ble,— and  must  bear  the  penalty.  That  is  the  way  in  which  these  two 
sections  are  in  my  judgment  to  be  construed.  It  seems  to  me  that 
the  local  board  had  authority  to  regulate  the  mode  as  well  as  the  time 
of  using  the  market.  It  clearly  was  competent  to  them  to  say,  as 
they  have  said  by  the  fifth  by-law,  that  the  market  shall  not  be  opened 
for  business  until  a  certain  hour.  Persons  using  the  market  most 
conform  to  that  regulation  ;  and,  if  they  insist  upon  coming  there  at 
*9Q01  *^  earlier  hour,  or  upon  keeping  their  'stalls  open  after  tlfe  hour 
J  prescribed  for  closing,  they  are  clearly  guilty  of  a  breach  of  a 
reasonable  by-law,  and  are  liable  to  the  penalty ;  and  this  is  totally 
different  from  the  penalty  imposed  by  the  62d  section  of  the  3  G.  4, 
c.  XXV.,  for  obstructing  a  public  way  by  exposing  goods  for  sale 
therein  under  circumstances  which  did  not  bring  the  parties  within 
the  proviso  in  s.  64. 

There  is,  undoubtedly,  very  considerable  difficulty  in  bringing  one's 
mind  to  a  clear  and  satisfactory  opinion  upon  a  number  of  imper- 
fectly recited  acts,  with  some  of  which  certain  provisions  of  others 
are  incorporated,  and  others  of  which  confer  powers  to  make  by-laws, 
with  no  "very  accurately  defined  limit.  If  they  apparently  conflict, 
all  that  I  can  do  is  to  put  the  best  construction  upon  them  which  the 
powers  of  my  mind  enable  me  to  do.  But  if  I  see  a  public  bodv 
exercising  in  a  fair  and  honest  and  reasonable  manner  powers  which 
are  conferred  upon  them  for  the  benefit  of  the  public,  I  should  re 
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quire  a  very  strong  case  to  be  made  out  to  induce  me  to  come  to  the 
conclusion  that  all  they  have  done  is  to  be  set  aside,  and  to  hold,  that, 
in  a  case  like  this,  every  tradesman  who  may  have  used  May-Day 
Green  as  a  market  for  the  sal^  of  butchers'  meat  for  a  month  or  a 
week  or  any  other  time,  may,  in  defiance  of  the  regulations  made  by 
the  local  board,  insist  upon  continuing  to  resort  to  the  same  spot  for 
that  purpose.  I  do  not  think  that  would  be  at  all  for  the  convenience 
of  the  town  of  Barnsley ;  nor  do  I  think  it  is  what  the  legislature 
could  have  contemplated.  I  am  well  aware  that  this  question  is  not 
entirely  confined  to  persons  living  in  the  town  of  Barnsley,  but  affects 
the  rights  and  the  interests  of  all  the  Queen's  subjects  who  may  wish 
to  resort  to  the  market  of  that  town  for  the  purpose  of  buying  or 
selling.  My  observations  have  been  particularly  directed  *to  pogi 
this,  that,  if  I  were  to  hold  that  these  by-la.ws  might  be  vio-  ^ 
lated  with  impunity,  I  should  be  putting  it  in  the  power  of  any  per- 
son so  disposed  to  vex  and  harass  the  local  board  by  introducing  all 
sorts  of  confusion  and  disorder  into  the  markets  of  the  town  of 
Barnsley. 

The  rest  of  the  court  concurring,        Judgment  for  the  appellant. 


BOOTH  V.  GAIK.    Nov.  13. 

Baeon  wm  innired  from  New  York  to  Lirerpool  on  a  poliey  deoIariDg  it  to  be  **  wamnted 
free  from  arerage,  anleee  general,  or  the  ship  be  itranded,  sank,  or  barat"  In  the  eonrae  of 
the  Toyage,  the  reuel  encountered  bad  weather,  and  the  master,  for  the  presorration  of  the  fhip 
and  eargo,  pnt  into  Bermuda,  where  on  survey  the  ressel  |ras  found  to  be  so  much  damaged 
that  she  could  only  be  repaired  at  an  expense  exceeding  her  value  when  repaired ;  and  she  waf 
aecordtngly  sold.  Surreys  were  then  held  upon  the  cargo,  in  order  to  determine  what  should 
ba  sent  on  and  what  sold.  Part  of  the  bacon  was  (bund  too  muoh  damaged  for  re-shipment, 
and  was  sold :  the  rest  was  re-shipped,  and  arrived  partially  damaged  at  Liverpool. 

The  assured  claimed  against  the  underwriters  the  difference  between  the  original  freight  and 
the  increased  freight  on  the  portion  so  carried  on,  the  warehouse-rent  incurred  at  Bermuda,  the 
•xpense  of  the  surveys  on  the  goods,  and  the  cooperage  on  those  forwarded, — all  which  charges^ 
except  the  cooperage.  It  was  admitted  upon  a  ease  stated  for  the  opinion  of  the  court  (who 
were  to  draw  inferences)  that  down  to  the  date  of  the  policy  in  question  it  was  the  custom  of 
underwriters  to  pay,  under  the  name  of  "particular  charges,"  upon  policies  in  the  same 
form : — 

Held,  upon  the  authority  of  The  Great  Indian  Peninsular  Railway  Company  v.  Saunders,  I 
B.  k  Sm.  41,  2  B.  ib  Sm.  366,  that  the  underwriters  were  not  liable  for  any  of  the  above  charges  ; 
and  that  the  circumstances  of  the  goods  being  of  a  perishable  nature  did  not  consdtute  any 
substantial  distinction  between  the  two  cases. 

This  was  a  special  case  stated  for  the  opinion  of  the  court,  without 
pleadings,  pursuant  to  the  Common  Law  Procedure  Act,  1854. 

1.  The  plaintiff  is  consignee  and  owner  of  one  hundred  and 
eighteen  boxes  of  bacon,  which  were  shipped  on  board  the  ship  Plan- 
tagenet  at  New  York,  which  vessel  was  bound  for  Liverpool. 

2.  The  defendant^  on  the  15th  of  January,  1862,  insured  the  said 
bacon  by  a  policy  which  contained  a  clause,  that,  in  case  of  any  loss 
or  misfortune,  it  should  *be  lawful  to  the  assured,  their  factors,  r«292 
BOTvants,  and  assigns,  to  sue,  labour,  and  travel  for,  in,  and  ^ 
about  the  defence,  safeguard,  and  recovery  of  the  said  goods  and  mer- 
ebandises  and  ship,  &c.,  or  any  part  thereof,  without  prejudice  to  that 
insurance,  to  the  charges  whereof  the  assurers  should  contribute  each 
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one  according  to  the  rate  and  quantity  of  bis  sum  assured.  The 
policy  was  also  warranted  "  free  from  ayerage,  unless  general,  or  the 
ship  be  sunk,  stranded,  or  burntJ' 

8.  The  Plantagenet  sailed  from  New  York  on  the  11th  of  January, 
1862,  in  due  prosecution  of  her  voyage,  but  met  with  heavy  gales, 
and  the  ship  worked  and  strained  very  much,  and  leaked  so  as  to 
require  all  hands  at  the  pumps,  notwithstanding  which  the  water 
gained  on  the  pumps ;  and  for  the  preservation  of  the  ship  and  cargo 
she  bore  away  on  the  2l3t  to  Bermuda  as  a  port  of  refuge,  where  she 
came  to  anchor  on  the  1st  of  February  following. 

4.  When  the  ship  arrived  at  Bermuda,  and  under  the  advice  of 
competent  surveyors,  the  cargo  was  discharged;  and,  on  a  carefal 
examination  of  the  ship,  it  was  found  that  she  was  so  badly  damaged 
that  she  could  only  be  repaired  at  Bermuda  at  an  expense  exceeding 
her  value  when  repaired;  and  the  vessel  was  accordingly  condemned 
to  be  sold.  Surveys  were  then  held  upon  the  cargo,  in  order  to  ascer- 
tain its  state,  and  to  determine  what  should  be  sent  on  and  what  should 
be  sold.  Parts  of  it,  including  a  portion  of  the  bacon  the  subject  of 
this  case,  were  found  to  be  too  much  damaged  for  re-shipment,  and 
were  sold  by  the  advice  of  the  surveyors,  and  the  remainder  (includ- 
ing the  remainder  of  the  bacon  the  subject  of  this  case)  was  tranship- 
ped on  board  two  vessels,  the  Magnet  and  the  Surprise,  for  Liverpool, 
at  which  port  it  afterwards  arrived. 

5.  The  portion  of  the  bacon  so  sent  on  was  partially  damaged  by 
the  perils  insured  against. 

♦2931  *^'  ^^  ^^  admitted  that  all  the  above  acts  were  proper  un- 
^  der  the  circumstances.  The  expense  of  the  transhipment  of 
the  part  of  the  bacon  sd*  shipped,  and  the  freight  of  the  Magnet  and 
the  Surprise  exceeded  the  freight  originally  agreed  to  be  paid  to  the 
Plantagenet  by  the  sum  of  11.  lis,  7cf.,  which  sum  the  plaintiff  had 
paid. 

7.  The  warehouse-rent  at  Bermuda  for  the  whole  cargo  was  2i6/. 
145.  8c?.,  a  proportion  of  which,  viz.  10/.  6s.  6rf.,  had  been  paid  by  the 
plaintiff  in  respect  of  his  bacon,  of  which  amount,  part,  viz.  6/.  Ifo. 
6c/.,  was  so  paid  in  respect  of  the  part  of  the  said  bacon  so  sent  for- 
ward by  the  Magnet  and  the  Surprise,  and  3i  10^.,  the  remainder 
thereof,  in  respect  of  the  part  of  the  said  bacon  so  sold  as  aforesaid. 
The  expenses  of  the  surveys  held  upon  the  cargo  at  Bermuda  in  order 
to  ascertain  its  state,  and  to  determine  what  should  be  sent  on  and 
what  sold,  amounted  to  the  sum  of  8Z.  14«.,  a  proportion  of  which, 
viz.  the  sum  of  75.,  the  plaintiff"  had  paid  in  respect  of  the  said  bacon 
sent  forward  by  the  Magnet  and  the  Surprise  as  aforesaid,  and  2d,  in 
respect  of  the  part  so  sold  as  aforesaid.  The  sum  of  16Z.  85.  was  also 
paid  at  Bermuda  for  cooperage  of  the  goods  re-shipped,  a  proportion 
of  which,  viz.  the  sum  of  135.,  the  plaintiff  had  paid  in  respect  of 
the  said  bacon,  of  which  sum  of  135.,  part,  viz.  the  sum  of  12*.  9ci, 
was  so  paid  in  respect  of  the  part  of  the  said  bacon  so  sent  forward 
as  aforesaid,  and  3rf.  in  respect  of  the  bacon  so  sold  as  aforesaid. 

8.  It  was  admitted  that  there  was  no  constructive  total  loss  of  the 
bacon. 

9.  The  plaintiff  sought  to  recover  from  the  defendant  under  the 
«aid  policy  the  difference  between  the  amount  of  the  freight  by  the 
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Flantagenet  and  the  sum  total  of  the  freight  of  the  Magnet  and  Sur- 
prise, and  the  shipping  charges,  viz.  IZ.  12^.  Id.,  and  also  a  r^ooA 
♦proportion  of  the  other  three  items  of  expense  incurred  in  *• 
respect  of  the  cargo  by  reason  of  the  vessel  putting  into  Bermuda, 
and  the  transhipment  of  the  cargo. 

10.  It  was  also  admitted,  that,  down  to  the  date  of  the  policy  in 
this  case,  it  was  the  custom  of  underwriters  to  pay  charges  on  cargo 
of  the  nature  of  the  items  the  subject  of  this  case,  except  cooperage, 
under  policies  in  the  form  of  the  policy  in  this  case,  under  the  name 
of  "  particular  charges." 

11.  The  defendant  contended,  that,  under  the  clause  in  the  margin 
of  the  policy,  "warranted  free  from  average,  unless  general,  or  the 
ship  be  stranded,  sunk,  or  burnt,"  the  Plantagenet  not  having  been 
stranded,  sunk,  or  burnt,  and  it  being  further  admitted,  for  the  pur* 
pose  of  this  case,  that  none  of  the  above  items  of  claim  were  general 
average  charges,  he  was  not  liable  for  any  of  the  items  sought  to  be 
recovered  by  the  plaintiflF. 

12.  The  plaintiff  contended,  that,  under  the  above  circumstances, 
the  amounts  so  claimed  by  him  were  not  within  the  warranty  by  the 
said  clauses,  but  that  the  defendant  was  liable  to  make  them  good. 

IS.  The  court  was  to  be  at  liberty  to  draw  inferences  of  fact  in  the 
same  way  as  a  jury  would :  and  the  questions  for  their  opinion  were, — 
first,  whether  the  before-mentioned  four  items,  or  any  part  and  which 
of  them,  were  within  the  said  warranty  clause  of  the  said  policy, — 
secondly,  whether  the  plaintiff  was  under  the  circumstances  of  the 
,  case  entitled  to  recover  the  said  four  items,  or  any  and  which  of  them, 
fiom  the  defendant. 

Quain,  for  the  plaintiff. — The  policy  is  in  the  ordinary  form,  with 
a  warranty  in  the  margin  "free  from  average,  unless  general,  or  the 
ship  be  stranded,  sunk,  or  burnt."  If  the  expenses  in  question  con- 
stitute ^average  loss  within  that  warranty,  the  plaintiff's  claim  r»295 
feils,  unless  that  they  are  recoverable  under  the  clause  enabling  *- 
the  assured,  their  factors,  servants,  or  assigns,  '*  to  sue,  labour,  and 
travel  for,  in,  or  about  the  defence,  safeguard,  and  recovery  of  the 
said  goods  and  merchandises,  or  ship,  or  any  part  thereof,"  &c.  "  This 
clause,"  savs  Mr.  Arnould  (1  Am.  on  Sh.  81,  2d  edit.),  "was  intro- 
daced  to  obviate  a  notion  which  appears  at  one  time  to  have  prevailed, 
that,  if  the  assured,  after  a  loss  which  threatened  the  total  destruction 
of  the  property  insured,  were,  either  by  himself  or  his  agents,  to  take 
active  measures  for  its  recovery  or  restoration,  he  would  thereby  lose 
the  right  to  abandon  which  he  might  otherwise  have  exercised.  The 
object  of  this  clause,  therefore,  is,  to  permit  the  assured  in  such  cases 
to  take  every  measure  for  the  recovery  of  the  property,  without  waiv- 
ing his  right  of  abandonment,  and  also  to  bind  the  underwriters  to  con- 
tribute, in  proportion  to  the  amount  of  their  several  subscriptions,  to 
reimburse  the  assured  for  the  expenses  which  he  may  thereby  have 
incurred."  The  case  which  gave  rise  to  this  question  is  that  of  The 
Great  Indian  Peninsular  Railway  Company  v.  Saunders,  1  Best  k 
Smith  41  (E.  C.  L.  R.  vol.  101),  in  error,  2  Best  &  Smith  266  (B.  0. 
L.  B.  vol.  110),  where  the  Court  of  Queen's  Bench,  and  afterwards  the 
court  of  error,  held,  that,  where  goods  are  insured  by  a  policy  of  ma- 
rine insurance  in  the  ordinary  form,  the  expression  "  warranted  free 
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from  particular  average"  is  not  confined  to  losses  arising  from  injury 
to  or  deterioration  of  the  goods  themselves,  bat  is  equivalent  to  a 
stipulation  against  total  loss  and  general  average  only,  and  consequently 
includes  expenses  incurred  in  relation  to  the  goods.  That  case»  it  is 
submitted,  does  not  decide  this.  The  circumstances  there  were  pecu- 
liar. The  vessel  having  become  disabled,  and  incapable  of  repair,  the 
*2961  S^^^^  0^^^  rails)  were  sent  back  to  their  port  of  departure, 

-■  *and  there  taken  possession  of  by  the  plaintifib,  and  re-shipped 
undamaged  on  board  other  vessels,  and  ultimately  arrived  in  safety  at 
their  destination.  Here,  however,  the  vessel  put  into  a  port  of  refuge 
in  the  course  of  the  voyage,  and  the  expenses  now  sought  to  be  re- 
covered were  incurred  in  unloading  the  cargo  and  transhipping  such 
of  it  as  was  capable  of  being  carried  on.  Erie,  C.  J.,  in  delivering 
the  judgment  of  the  court  of  error,  says :  '*  It  is  certain  that  the  plain- 
tifl&  cannot  recover  here  as  for  a  total  loss  of  the  goods,  seeing  that  the 
goods  were  restored  to  them  in  specie,  and  forwarded  by  them  to  their 
place  of  destination,  where,  so  far  as  any  sea-damage  is  concerned, 
they  may  have  received  full  value  for  them.  But  Mr.  James  ably  argues 
that  the  plaintiffs  are  entitled  to  recover  this  money,  not  as  compen- 
sation for  loss  of  the  goods  within  the  general  language  of  the  policy, 
but  as  the  expense  of  forwarding  them  to  their  destination  in  other 
vessels,  under  what  has  been  called  '  the  labour  and  travel  clause,' 
which  empowers  the  assured  to  sue,  labour,  and  travel  to  save  the 
thing  assured  from  impending  loss.  The  substantial  ground,  how« 
ever,  on  which  I  decide  this  case,  is  entirely  beside  his  able  argument. 
The  expenses  that  can  be  recovered  under  the  suing,  labouring,  and 
travelling  clause  are  expenses  incurred  to  prevent  impending  loss 
within  the  meaning  of  the  policy.  Now,  here,  the  goods  were  givea 
up  to  the  plaintiffs  in  perfect  safety :  and  the  question  is,  were  these 
expenses  incurred  to  prevent  a  total  loss  ?  Had  the  owners  a  rights 
when  the  goods  were  given  into  their  possession,  to  turn  the  transaction 
into  a  total  loss?  Certainly  not:  for  they  had  the  goods  in  specie, 
and  consequently  that  825/.  lis.  Id.  had  no  reference  to  suing,  labour- 
ing, or  travelling  in  order  to  prevent  such  a  loss."  There  was  no 
*2971  ^^^^  ^^  ^^^^  impending  there  at  the  time  the  shippers  took 

^  ^possession  of  the  rails.  But  here  the  goods  were  of  a  perish- 
able nature.  When  landed  at  Bermuda,  it  was  found  that  a  large  per* 
tion  of  the  oargo,  including  a  portion  of  the  bacon  the  subject  of  this 
case,  could  not  profitably  be  carried  on,  and  it  was  accordingly  sold ; 
the  rest,  though  partially  damaged,  being  sent  on  to  its  destination.  It 
must,  since  the  case  of  Balli  v.  Janson,  6  Ellis  &  B.  422  (E.  C.  L.  R. 
vol.  88),  be  conceded  that  there  cannot  be  a  constructive  total  loss  of 
ptrt  of  the  subject  of  insurance  under  such  a  policy  as  this ;  though, 
if  there  had  been  here  a  total  loss  of  the  part  sent  on,  there  would 
have  been  a  total  loss  of  the  whole.  The  expenses  claimed  under  the 
.suing  and  labouring  clause  must,  no  doubt,  be  such  as  are  incurred  in 
protecting  the  underwriters  from  an  impepding  peril  for  which  they 
would  be  responsible  under  the  policy.  If,  therefore,  a  total  loss  was 
possible  before  the  arrival  of  the  goods  at  their  destination,  the 
expenses  in  question  were  properly  incurred  in  forwarding  them.  The 
defendant  must  contend  that  the  risk  was  over  at  Bermuda.  That, 
kawever,  is  not  so :  the  master  was  bound  to  tranship  and  send  the 
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goods  OD.  In  Phillips  on  InsuraDce,  vol.  2,  p.  464,  §  1777,  this  caao 
is  put: — "Sappose  the  oaseof  an  impending  total  loss  of  articles 
insured  free  of  average,  and  expenses  incurred  to  avert  it, — are  these 
expenses  within  the  exception,  and  to  be  borne  by  the  assured  ?  or 
are  the  underwriters  liable  for  them,  on  the  ground  that  they  were 
incurred  to  prevent  a  total  loss  for  which  they  would  have  been 
liable  ?  In  the  case  of  hides  insured  free  of  average,  and  sunk  near 
Nieu  Diep,  the  assured  claimed  reimbursement  of  the  expense  of 
recovering  the  hides,  under  the  clause  authorizing  him  to  sue,  labour, 
and  travel  for  the  safety  of  the  property  at  the  expense  of  the  under-  ' 
writers.  The  underwriters  were  held  not  to  be  liable  in  that  case,  on 
the  ground  that  they  were  not  liable  for  a  *total  loss  of  a  part  r^ogg 
of  the  hides  insured,  this  being  the  only  total  loss  that  was  '- 
impending  in  that  case,  as  above  stated.  But  Mr.  Justice  Livingston, 
in  giving  the  opinion  of  the  Supreme  Court  of  the  United  States, 
said, — '  The  parties  certainly  meant  to  apply  this  clause  only  to  the 
case  of  those  losses  or  injuries  for  which  the  insurers,  if  they  had  hap- 
pened, would  have  been  responsible.  The  underwriters  not  being 
answerable  for  the  principal  [impending]  loss,  cannot  be  so  for  the 
expenses  in  recovering  the  property  :'  Biays  v.  The  Chesapeake  Insur- 
ance Company,  7  Cranch  416.  This  distinctly  implies,  that,  if  a  total 
loss  of  the  whole  subject  insured  had  been  impending,  and  the 
expenses  had  been  incurred  to  avert  it,  the  underwriters  would  have 
been  liable.  But  the  case  is  not  a  positive,  direct  authority  to  this 
point  Mr.  Benecke  says, — Princ.  of  Indem.  in  Ins.  8th  London  edit, 
of  1824,  p.  880, — 'As  by  the  salvage  of  goods  insured  free  of  parti- 
cular average,  from  shipwreck,  &c.,  a  total  loss  is  prevented,  which 
would  have  fallen  upon  the  underwriter,  it  seems  obvious  that  the 
salvage  charges  must  be  borne  by  the  underwriter,  although  the 
degree  of  average  sustained  by  the  goods  has  no  influence  upon  him. 
In  a  similar  manner,  when  a  cargo  of  corn,  &c.,  arrives  damaged  at 
an  intermediate  port,  the  charges  not  only  of  warehousing,  but  also  of 
drying  and  preserving  the  corn,  must  fall  upon  the  underwriter, 
because  thereby  prevented  becoming  a  total  loss  at  his  charge.'" 
(Btlbs,  J. — Suppose  a  cargo  of  a  1000  ton  ship,  the  ship  being  disa- 
bled in  the  course  of  the  voyage,  were  transhipped  into  two  vessels 
of  600  tons  each,  and  one  of  the  two  was  totally  lost, — would  that  be 
a  total  loss  of  the  half?]  Under  such  a  policy  as  this,  it  is  submitted, 
it  would  It  will  be  contended  on  the  other  side  that  the  suing  and 
labouring  clause  cannot  apply  unless  the  goods  are  in  peril  of  perish- 
ing totally  *at  the  very  time  the  expenses  are  incurred.  That,  r^ooo 
however,  is  a  fallacy.  In  Phillips  on  Insurance,  §  1774,  it  is  ^ 
said:  "The  exoeptbn  of  loss,  like  the  other  provisions  of  the  polic]jr, 
has  Teferenoe  to  the  amount  at  risk  at  the  time  of  the  loss,  whether  it 
he  more  or  less  than  that  at  risk  before  or  afterwards.  Lord  Kenyoa 
aoquiesced  in  this  rule  applied  to  the  part  of  the  full  cargo  which  had 
•been  taken  on  board  when  the  loss  occurred :  Bohl  v.  Parr,  1  Esp.  N. 
P.  6. 446.  So,  after  a  part  of  the  cargo  had  been  landed,  the  exoq>- 
tio&4xf  loss  under  6  per  oent  was  held,  in  Maryland,  to  apply  to  the 
amoaot  atiU  Tomaining  at  risk :  The  Maryland  insurance  Company  u, 
Bosley,  9  OsU  &  Johnson  S87.  It  has  been  remarked  thai  a  total  loss 
tf  M  JBcmonuidaa  Mfticle  dnsured  tree  from  partial  loss  icanaot  take 
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aeattle  a  ship  if  neoessarj,  and  regulations  as  to  fire  and  ligbt, — none 
of  which  are  available  for  vessels  whilst  lying  in  the  river,  though 
equally  available  to  the  graving-dock  adjoining  the  Yictoria  Docks. 
There  was  also  evidence  that  the  vessel's  detention  in  the  river  was 
longer  than  was  necessary  for  the  replacing  of  her  paddles  and  paddle- 
wheels:  and  it  was  surmised  that  there  was  no  intention  on  the  part 
^f  her  owners  to  take  her  back  to  the  Yictoria  Docks,  as  she  had  been 
laken  up  for  the  conveyance  of  French  troops  to  Mexico. 

On  the  part  of  the  plaintift*  it  was  proved  that  it  was  a  usual  thing 
io  remove  the  paddles  of  large  steamers,  in  order  to  enable  them  to 
go  into  dry*docks,  none  being  wide  enough  at  the  entrance  to  receive 
♦8071  *^^®"^  without  so  doing ;  and  witnesses  were  called  who  stated 
''  that  the  time  employed  in  restoring  them  in  this  instance  was 
not  unreasonable,  and  that  it  could  be  done  at  a  very  much  less 
expense  at  the  place  where  the  Indian  Empire  was  moored  in  the 
river  than  in  the  Victoria  Docks.  Officers  from  some  of  the  principal 
fire-insurance  offices  in  London  were  also  called,  who  stated  that  they 
considered  the  risk  from  fire  to  be  greater  in  a  crowded  dock  than  in 
.the  Thames,  and  that  there  was  no  difference  in  their  premiums. 

The  jury  having  returned  a  verdict  for  the  plaintiflffor  the  amount 
^elaimed, 

Lushj  Q.  C,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to 
«nter  a  nonsuit,  on  the  ground  that,  upon  the  true  construction  of  the 
policy,  the  ship  was  not  covered  at  the  time  of  the  loss, — the  court  to 
be  at  liberty  to  deal  with  the  evidence  as  they  might  deem  it  adrais- 
■ible  or  otherwise.  He  submitted  that  the  essence  of  the  policy  was, 
that  the  vessel  should  during  the  whole  time  the  risk  attached  be 
lying  ia  the  Yictoria  Docks  or  in  a  dry -dock :  and  that  the  defendants 
never  consented  to  undertake  the  risk  sought  to  be  imposed  upon 
them  by  the  plaintiff^  which  from  the  circumstances  proved  at  the 
trial  was  verv  much  greater  than  any  that  the  vessel  could  run  if  she 
kad  remainea  in  the  Yictoria  Docks. 

Bovill,  Q.  C,  and  Watkin  Williams,  on  a  subsequent  day  showed 
eause. — The  liberty  to  go  into  dry-dock  was  clearly  not  confined  to 
the  graving-dock  adjoining  the  Yictoria  Docks.  If  that  had  been 
intended,  the  policy  would  have  stated  so  in  terms.  It  was  found  to 
be  not  wide  enough  to  receive  this  vessel.  Lungley's  dry-dock  was 
the  only  one  within  a  convenient  distance  which  would  accommodate 
*3081  ^^^ '  ^^^  ^  ^^^^  *'^^  accordingly  went.  The  evidence  showed 
^  that  it  was  the  invariable  custom  when  large  steam  vessels  are 
docked  to  remove  the  lower  part  of  their  paddle-wheels ;  and  it  was 
aIbo  proved  that  it  was  the  usual  course  to  replace  them  at  moorings 
in  the  river  near  to  the  dock ;  and  that,  in  this  instance^  the  expense 
^go  doing  would  have  been  greatly  enhanced  if  the  vessel  had  been 
l^ken  into  the  Yictoria  Docks  for  that  parpose.  It  being  lawful,  then, 
for  the  vessel  to  go  to  a  dry-dock  out  of  the  Yictoria  Docks,  it  follows 
tfUi  the  poliey  proteoted  her  in  going  to  and  returning  from  snch 
dlrj^dook,  and  during  the  time  necessarily  and  reasonably  employed 
in  the  transit  • 

liMh,  Q.  C,  Kaniak^,  Q.  C,  and  Sir  Q.  Homgrnan,  in  support  ef 
the  rule«— The  defendants  did  not  by  this  poU(^  consent  to  undertake 
any  river  risk.    Tke  iaaoranoe  is  confined  to  the  ship  whilst  lyin^;  in 
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tbe  Yictoria  Docks  or  in  the  graving-dock  adjoining.  Assuming  thai 
she  had  permission  to  go  out  of  the  Yictoria  Docks  to  a  dry -dock  else- 
where, the  risk  was  at  all  events  confined  to  the  period  of  her  stay  iq 
the  dry-dock  and  to  the  time  necessarily  consumed  in  going  to  and 
returning  from  such  dry-dock.  And  she  was  bound  to  return  to  the. 
Yictoria  Docks  to  get  her  paddle-wheels  replaced,  and  could  not  law- 
fully remain  in  the  river  for  that  purpose  at  the  risk  of  the  defend- 
ants. These  are  the  three  propositions  upon  which  the  defendants 
rely  to  absolve  them  from  liability  upon  this  policy. 

Beading  the  policy  with  the  knowledge  (which  all  parties  must  be 
assumed  to  have  had, — Barges  v.  Wickham,  88  Law  J.,  Q.  B.  17) 
that  there  was  a  graving-dock  adjoining  and  for  all  practical  purposes 
forming  part  of  the  Yictoria  Docks,  and  which  neither  party  knew  to 
be  of  capacity  insufficient  to  admit  this  vessel,  *the  necessary  r»oAa 
inference  is,  that  that  was  the  dry  dock  contemplated ;  for,  it  is  '- 
obvious  that  the  object  of  examining  and  repairing  the  ship's  bottom 
would  be  equally  well  attained  in  a  pontoon-dock  as  in  an  ordinary 
dry-dock.  [Bovill,  Q,  C. — There  was  no  evidence  that  either  the 
plaintiff  or  the  company  knew  that  there  was  a  graving-dock  con- 
nected or  communicating  with  the  Yictoria  Docks.]  It  is  a  fact  a9 
notorious  to  all  persons  using  the  Yictoria  Docks  as  is  the  existenee 
of  the  river  Thames.  The  limited  liberty  reserved  to  the  owners  of 
the  vessel  to  light  her  boiler-fires  once  or  twice  during  the  carrency  of 
the  policy,  excludes  the  notion  that  she  was  to  have  her  steam  up  to 
enable  her  to  go  out  to  a  dry-dock  elsewhere.  If  she  was  to  go  out 
at  all,  she  might  go  to  any  dry-dock  in  the  United  Kingdom.  The 
plaintiff  resided  at  Hull.  Was  it  intended  that  the  vessel  should  go 
there  to  be  docked  7  Every  form  of  marine  policy  includes  fire  as 
one  of  the  perils  insured  against.  Under  this  policy,  the  plaintiff 
would  not  have  been  protected  against  damage  from  collision  or  any 
other  sea  peril :  and,  the  common  marine  policy  covering  accidents 
from  fire,  this  policy  would  be  wholly  unnecessary  upon  such  a  coor 
struction.  [Erlb,  C.  J.— The  exclusion  of  the  lighting  of  her  fires 
for  the  parpose  of  getting  up  steam  for  a  sea  voyage  to  get  to  a  con- 
venient dry-dock,  still  leaves  it  compatible  with  the  language  of  the 
policy  that  liberty  was  reserved  to  the  owner  to  take  the  vessel  to 
any  dr^-dock  in  the  Thames.]  The  only  risks  contemplated  were 
dock  risks.  The  language  of  the  policy  excludes  river  navigation 
quite  as  much  as  sea  navigation.  Collision  is  a  risk  which  is  perhaps 
more  imminent  in  the  river  than  at  sea.  The  evidence  showed  the 
great  disparity  of  risk  from  fire  in  the  Yictoria  Docks  and  out.  Ii^ 
the  docks,  a  large  and  eiBoient  staff  of  watchmen,  firemen^  police^  and 
'carpenters,  is  alwayrat  hand  to  prevent  or  to  extinguish  con-  rssi  a 
flagratious.  These  precautions  and  the  applianoes  which  are  ^ 
available  in  the  Yictoria  Docks  do  not  and  qanoot  exist  in  lbs 
Thames.  Besides  all  these,  there  are  most  strlogeot  regulations  as  t» 
fires  and  Iif^ts  on  board  vessels  U  the  dooks^  whioh  sie  lapst  rigi^y 
eofoioed.  These  matters  are  most  important^  and  ^e  aU  takeo  iota 
acoount  in  estimatijig  the  risk  to  be  undertsken,  wd  aicertaiainff  ths 
amosnt  qt  premium  to  be  charged*  The  vesiel  imglbt  aod  ought  (a 
have  been  t^wed  baek  to  the  Yiotoria  Pooka  fiur  tbe  poxpose  of  having 
her  paddle-wheels  repUced  thoxcu    The  oulj  r^^aon  «s8i(^ued  by  the 
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plaintiff  for  not  having  done  so,  was,  that  such  a  course  would  have 
been  attended  with  increased  expense,  and  that  it  was  usual  to  do  this 
in  the  river.     But  the  course  of  business  as  to  vessels  not  insured 
under  policies  of  this  sort  can  have  no  application  to  the  existing 
•state  of  things  here.     It  raay  be  that  the  time  consumed  in  restoring 
the  paddle-wheels  in  the  river  was  not  unreasonable  or  excessive. 
But  it  is  submitted,  that,  if  the  vessel  was  at  liberty  to  quit  the  Vic- 
toria Docks  at  all,  she  was  only  protected  during  the  time  employed 
in  her  transit  to  and  from  and  in  her  stay  at  the  dry-dock,  and  that 
she  at  all  events  was  not  protected  while  in  the  river  for  an  unneces- 
sary time  for  those  purposes.  Cur.  adv.  vult. 
Eble,  0.  J.,  now  delivered  the  judgment  of  the  court  :(a) — 
This  was  an  action  on  a  policy  by  which  the  ship  .was  insured 
against  loss  by  fire  during  three  months.     The  ship  was  described  to 
be  lying  in  the  Victoria  Docks,  with  liberty  to  go  into  dry -dock,  and 
♦3111   ^  liglit  her  ♦boiler-fires  once  or  twice.     She  was  burnt  within 
J  the  three  months :  and  the  question  before  us  has  been,  whether, 
at  the  time  she  was  burnt,  she  was  covered  by  that  policy. 

The  circumstances  which  existed  at  the  time  the  policy  was  made 
relative  to  its  construction,  and  the  circumstances  attending  the  loss 
relative  to  the  application  of  that  construction  to  the  loss,  appeared  to 
be  as  follows : — The  ship  was  lying  in  the  Victoria  Docks,  and  was  to 
be  repaired  in  a  dry-dock.  The  Thames  Graving  Dock,  in  whicb 
ships  were  lifted  by  pontoons,  so  as  to  be  dry,  was  adjoining  to  the 
Victoria  Docks :  but  the  width  of  this  ship  prevented  her  from  going 
into  this  pontoon-dock.  Lungley*s  dry-dock,  distant  about  two  miles 
up  the  Thames  from  the  Victoria  Docks,  was  the  nearest  that  could 
receive  the  ship  conveniently ;  and,  for  the  purpose  of  entering  there, 
it  was  necessary  to  remove  the  lower  half  of  the  paddle-wheels.  This 
was  done  in  the  Victoria  Docks ;  and  the  parts  of  the  wheels  were 
deposited  in  a  barge  there,  and  the  ship  was  towed  up  to  Lungley'a 
dock,  and  the  necessary  repairs  were  nearly  completed  there  in  the 
course  of  two  months.  Then  the  ship  was  towed  down  to  the  gov- 
ernment buoy  off  Deptford,  within  six  or  seven  hundred  yards  of  the 
Victoria  Docks,  and  moored  there  for  the  purpose  of  having  the  parts 
of  the  paddle-wheels  replaced  there.  The  utmost  despatch  was  used 
in  performing  this  work ;  and  it  was  nearly  completed  in  ten  days. 
While  this  was  being  done,  other  work  was  in  progress  in  order  to 
make  the  ship  fit  for  sea ;  but  there  was  no  delay  on  this  accoant, 
and  nothing  turned  on  this  work.  Then,  the  ship  was  burnt  at  her 
moorings. 

'  The  evidence  showed  that  it  was  usual  with  the  great  ship-builders 
in  the  Thames  for  ships  of  great  width  which  had  taken  off  the  half 
*8121  ^^  ^^^^^  paddle-wheels  *for  the  purpose  of  going  into  dry- 
-'  docks,  to  lie  in  the  Thames  after  coming  out,  while  the  parts 
of  the  paddle-wheels  were  being  replaced ;  and  that  the  mooting  of 
the  plaintiff's  ship  in  the  river  while  this  process  was  performed  was 
according  to  the  course  usually  followed  by  them  in  respect  of  ships 
whose  paddle-wheels  had  been  in  like  manner  and  for  the  same  purpose 
removed.  The  evidience  further  showed  that  the  plaintiff's  ship  might 
have  been  taken  back  into,  the  Victoria  Docks  without  being  moored 

(a)  Tht  OMM  WM  wguod  MoN  Brie,  C.  jr.»  WiUiamf,  J.,  BjIm,  J.,  and  Keating,  J. 
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in  the  Thames,  and  that  the*  paddle-wheels  might  have  been  replaced 
in  those  docks,  but  that  the  expense  of  the  work  in  the  docks  would 
have  been  four  times  as  great  as  it  was  in  the  river. 

It  was  said  that  the  work  could  be  more  conveniently  performed  in 
the  Thames  than  in  the  docks:  but  this  was  not  explained  to  have 
any  meaning  beyond  the  expense. 

The  evidence  further  showed  that  in  the  Victoria  Docks  there  were 
very  careful  precautions  to  prevent  damage  by  fire, — watchmen  at  all 
hours,  a  numerous  fire-brigade  always  ready,  policemen  and  other 
servants  of  the  company  trained  to  the  use  of  fire-engines,  and  car- 
penters ready  to  scuttle  a  ship  on  fire,  together  with  an  ample  water 
supply  from  stand-pipes  in  many  places;  while,  in  the  river,  it  was 
said  that  there  were  only  three  floating-engines  placed  at  considerable 
distances  from  each  other,  and  that  nearly  an  hour  elapsed  between 
the  breaking  out  of  the  fire  and  the  arrival  of  the  first  of  these 
engines. 

There  was  evidence,  that,  in  offices  of  great  importance,  such  as  the 
Sun  and  the  Phoenix,  the  premium  was  the  same  whether  the  ship  lay 
in  the  river  or  a  dock.  But,  in  these  offices,  the  same  rate  had  been 
continued  from  a  far  distant  time ;  and  the  defendants  objected,  with 
good  reason,  as  we  think,  that  their  *rights  under  this  contract  r#Q-i  o 
were  not  to  be  affected  by  the  rights  of  parties  under  other  *■ 
contracts  with  other  companies. 

These  being  the  facts,  the  defendants  contended  that  the  ship  was 
not  covered  by  the  policy  at  the  time  of  the  loss,  on  three  grounds, — 
first,  because  the  ship  was  not  lying  in  the  Victoria  Docks,  or  in  the 
dry-dock  adjoining  thereto, — secondly,  because  the  ship  was  not  in 
any  dock, — thirdly,  because  the  ship  was  not  in  a  dock  nor  in  transit 
from  a  dock  to  a  dock  within  the  meaning  of  the  policy. 

As  to  the  first  and  second  grounds,  the  defendants  contended  that 
the  words  *' lying  in  the  Victoria  Docks,  with  liberty  to  go  into  dry- 
dock,"  confined  the  risk  either  to  the  Victoria  Docks  and  the  dry -dock 
adjoining  thereto,  or  to  the  Victoria  Docks  and  some  dry-dock,  and 
excluded  the  risk  in  the  transit  from  one  dock  to  another.  But,  in 
respect  of  these  grounds,  we  think  that  the  defendants  failed. 

As  to  the  first  ground,  the  words  of  the  policy  do  not  express  that 
the  liberty  is  confined  to  any  particular  dry -dock :  and,  although  it  is 
probable  that  both  parties  expected  that  the  pontoon-dock  would  be 
used,  and  neither  party  knew  that  the  relative  admeasurements  of  the 
ship  and  that  dock  would  prevent  the  adoption  of  that  course;  still 
effect  is  to  be  given  to  the  words  in  their  ordinary  meaning ;  and  the 
liberty  to  go  into  dry-dock  is  unrestricted  in  expression.  If  the 
defendants  intend  to  confine  the  liberty  to  the  pontoon-dock  only, 
they  must  express  their  intention  more  clearly. 

As  to  the  second  ground,  if  the  plaintiff  had  liberty  to  resort  to 
any  convenient  dry-dock,  we  think  the  policy  covered  the  ship  while 
the  plaintiff  used  the  liberty  so  given  to  him  thereby.  The  descrip- 
tion is  in  the  nature  of  a  condition:  the  defenaants  insure  for 
*tbree  months,  provided  the  ship  is  in  the  situation  mentioned  r^oi^ 
in  the  policy,  that  is,  in  either  dock  or  in  the  necessary  passage  '■ 
from  the  one  to  the  other. 

We  are  aware,  that,  under  this  construction,  the  plaintiff  would  be 
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tninsnred  as  to  all  risk  from  collision  or  the  like  in  the  river  during 
transit,  and  that  the  defendants  would  take  an  undefined  liability  in 
the  river  if  the  plaintiff  might  choose  a  dry-dock  at  an  undefined 
distance  from  the  Victoria  Docks.  But,  notwithstanding  these  con- 
siderations, we  are  brought  to  the  construction  above  stated,  and 
decide  against  the  defendants  on  the  first  two  grounds  on  which  they 
relied. 

As  to  the  third  ground  above  stated,  we  think  that  the  defendants 
are  entitled  to  succeed.  We  think  that  the  ship  was  not  in  a  dock, 
nor  in  transit  from  a  dock  to  a  dock  within  the  meaning  of  the  policy. 
We  consider  that  the  risk  contemplated  by  both  parties  was  sub- 
stantially the  risk  of  fire  in  a  dock :  and,  although  the  defendants  are 
held,  by  implication,  to  have  undertaken  so  much  risk  in  the  river  as 
was  essential  for  the  exercise  of  the  liberty  of  transit  from  dock  to 
dock;  yet  this  risk  in  the  river  is  limited  to  that  transit,  and  does  not 
in  our  judgment  extend  to  any  time  during  which  the  ship  stopped 
in  the  river  not  for  the  purpose  of  that  transit.  A  few  hours  were  all 
that  would  have  been  required  for  that  purpose.  The  delay  of  ten 
days  was  for  the  purpose  of  replacing  the  paddle-wheels;  and  there 
was  no  proof  that  they  could  not  have  been  replaced  as  well  for  the 
ship,  although  with  more  expense,  in  the  docks  where  they  were  taken 
off  and  were  left  till  the  ship  returned.  The  risk  in  the  river  appears 
much  greater  than  in  the  docks,  by  reason  of  the  absence  of  many 
appliances  to  secure  against  fire  which  were  available  in  the  docks. 
♦S151  ^^^  plaintiff  placed  much  reliance  on  the  fact  above  *stated, 
■'  that  it  was  usual  with  the  great  ship-builders,  after  repairing 
fluch  ships  as  the  plaintiff's,  to  replace  the  paddle-wheels  in  the  river. 
But  the  question  here  does  not  depend  on  tne  course  of  business  usual 
with  ship-builders,  but  upon  the  contract  of  these  parties.  If  a  ship 
is  prepared  for  sea  iu  the  dock  of  a  ship-builder  in  all  respects  except 
the  paddle-wheels,  the  fixing  of  which  is  of  necessity  postponed  in 
order  that  the  ship  may  pass  oht  of  the  dock,  it  might  well  be  the 
best  and  cheapest  course  for  the  ship  to  lie  at  a  convenient  place  in 
the  river  to  receive  those  wheels,  and  then  proceed  on  her  voyage. 
Time  and  money  would  probably  be  wasted  by  sending  her  into 
another  dock.  But,  under  this  contract,  the  insurance  is  confined  by 
its  express  terms  to  the  docks :  and,  though  it  is  extended  by  implica- 
tion to  the  necessary  passage  from  one  dock  to  the  Other,  there  is  no 
implication  that  it  should  be  made  to  extend  to  lying  in  the  river  for 
any  purpose  of  repair.     The  paddle-wheels  were  not  essential  for  the 

Eurpose  of  moving  the  ship  into  the  docks.  The  same  power  which 
rought  her  to  her  moorings  could  have  taken  her  on  to  the  docks. 
^  According  to  our*  construction,  the  ship  was  not  covered  unless  she 
passed  directly  from  the  one  dock  to  the  other.  She  did  not  so  pass, 
out  was  delayed  ten  days :  and  this  delay  was  not  owing  to  any  cause 
connected  with  the  passage.  It  follows  that  during  those  ten  days 
the  defendants  were  not  liable. 

The  rule,  therefore,  for  entering  a  verdict  for  the  defendants,  or  a 
nonsuit,  must  be  made  absolute.  Bule  absolute  for  a  nonsuit 
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♦ROSEWAENE  v.  BILLING.    Nvo.  19.  [*31d 

It  is  DO  aaswer  to  an  action  for  money  paid  at  the  request  of  the  defendant,  to  plead  that  tiM 
noaej  was  paid  in  respect  of  losses  on  time  bargains  for  mining  shares  which  the  plaintiff  had 
mad«  as  broker  for  the  defendant  with  third  persons. 

This  was  an  action  for  money  paid  by  the  plaintiff  for  the  defend- 
ant at  his  request,  and  for  money  found  due  on  accounts  stated. 

Second  plea, — that  the  plaintiff  was  and  is  a  mining  share  agent, 
and  that  the  defendant  retained  and  employed  the  plaintiff  as  such 
agent,  after  the  passing  and  coming  into  operation  of  a  certain  act  of 
parliament  passed  in  the  session  of  parliament  held  in  the  eighth  and 
ninth  years  of  her  present  Majesty,  intituled  "An  act  to  amend  the 
law  concerning  games  and  wagers"  (8  &  9  Vict.  109),  to  make  and 
enter  into  on  bishalf  of  the  defendant,  and  the  plaintiff  then  in  pursu- 
ance thereof  made  and  entered  into  for  the  defendant,  with  certain 
persons  whose  names  were  to  the  defendant  unknown,  certain  con- 
tracts by  way  of  gaming  and  wagering,  contrary  to  the  form  of  the 
said  statute,  that  is  to  say,  certain  watering  contracts  under  the  sem- 
blance of  pretended  sales  to  the  defendant  by  such  persons  respecting 
the  market- price  and  value  of  certain  shares  in  a  certain  mine  called 
the  Wheal  Harriet  on  certain  days  then  to  come,  whereby,  under 
pretence  of  contracts,  the  said  plaintiff  agreed  with  such  personS| 
being  the  persons  with  whom  the  plaintiff  so  contracted  for  the 
defendant,  that,  if  the  price  and  value  of  the  said  shares  should  be 
lower  on  the  said  future  day  than  on  the  respective  days  when  the 
said  wagering  contracts  were  respectively  made  as  in  that  plea  was 
mentioned,  he  the  defendant  should  receive  from  the  said  persons  the 
amount  of  the  difference  between  the  value  of  the  said  shares  respect- 
ively on  the  several  days  when  the  same  wagering  contracts  were 
respectively  made,  and  the  market  value  on  the  *said  future  r*Qi»t 
days ;  and,  if  the  price  and  value  thereof  should  be  higher  on  ^ 
the  said  future  days  than  on  the  respective  days  when  the  said  wager- 
ing contracts  were  respectively  made  as  aforesaid,  the  defendant  should 
pay  to  the  said  persons  respectively  the  amount  of  the  difference 
between  the  value  thereof  on  the  said  days  on  which  the  said  wager- 
ing contracts  respectively  were  made  as  aforesaid  and  the  market 
value  thereof  on  the  said  future  days :  that  it  never  was  intended  that 
any  shares  should  be  actually  bought  by  the  defendant  or  sold  or 
delivered  by  such  persons  in  pursuance  of  the  said  wagering  contracts 
as  aforesaid  or  otherwise,  (W  he  the  plaintiff  always  well  knew ;  but  that 
such  differences  alone  should  be  received  or  paid  by  the  defendant  as 
aforesaid  :  that  the  money  so  paid  by  the  plaintiff  was  paid  in  settling 
and  discharging  differences  which  had  become  payable  to  the  said 
persons  upon  the  said  wagers  and  contracts  so  made  by  the  plaintiff 
as  such  agent  as  in  the  plea  aforesaid,  he  the  plaintiff  having  as  such 
mining  share  agent,  and  according  to  the  custom  among  mining  share 
agents,  made  the  said  wagers  and  contracts  in  his  the  plaintiff's  own 
name  as  a  principal,  without  disclosing  the  name  of  the  said  defend- 
ant :  and  that  the  said  accounts  were  stated  by  the  defendant  with  the 
plaintiff  of  and  concerning  the  said  money  so  paid  as  aforesaid,  and 
not  otherwise. 
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The  plaintiflF  demurred  to  this  plea,  the  ground  stated  in  the  mar- 
gin being,  '*  that  the  said  contracts  are  not  illegal,  and  that  the  said 
plea  does  not  aver  that  the  defendant  did  not  request  the  plaintiff  to 
pay  the  money  claimed."    Joinder. 

itQ'tcri  H.  J.  Hodgson^  in  support  of  the  demurrer.(a) — The  *plea 
-I  attempts  to  raise  a  defence  to  this  action  for  money  paid,  on 
the  ground  that  the  money  was  paid  in  respect  of  time-bargains, 
which  are  declared  null  and  void  by  the  18th  section  of  the  8  &  9 
Vict.  c.  109 ;  but  it  does  not  traverse  the  allegation  that  the  money 
was  paid  at  the  request  of  the  defendant^  and  therefore  the  defendant 
must  contend  that  the  contracts  in  respect  of  which  the  money  was 
paid  were  illegal.  There  is  a  material  distinction  between  a  contract 
which  is  simply  void,  and  one  which  is  declared  to  be  illegal :  Gye  r. 
Felton,  4  Taunt.  876.  It  is  not,  therefore,  any  answer  t(5  this  action 
to  say  that  the  contracts  in  respect  of  which  the  money  was  paid  were 
void  and  incapable  of  being  enforced  as  between  the  parties  to  them. 
In  Jessopp  V.  Lutwyche,  10  Exch.  614,  to  a  declaration  for  money 
paid  and  on  accounts  stated,  the  defendant  pleaded  that  the  causes  of 
action  accrued  aflber  the  passing  of  the  8  &  9  Vict.  c.  109,  under  and 
by  virtue  of  certain  contracts  made  between  the  plaintiff  and  the  de- 
fendant by  way  of  gaming  upon  the  market-price  of  shares ;  and  it 
was  held,  on  demurrer,  that  the  plea  was  bad.  .Parke,  B.,  in  the  course  of 
the  argument,  said, — "The  plea  does  not  negative  the  fact  of  a  third 
♦«ll  Q1  P^^^y  having  won  the  money ,  and  that  the  *defendant  request- 
J  ed  the  plaintiff  to  pay  the  amount  over  to  him.  The  plea, 
therefore,  is  consistent  with  a  state  of  facts  which  entitles  the  plaintiff 
to  recover :"  and  in  giving  judgment  he  said :  "  It  is  consistent  with 
the  plea  that  the  defendant  requested  the  plaintiff  to  pay  over  the 
money  for  him  to  a  third  party,  and  that  in  fact  it  was  so  paid;  in 
which  case  the  defendant  has  no  defence."  In  Fitch  v.  Jones,  5  Ellis 
&  B.  238  (E.  C.  L.  R.  vol.  85),  to  an  action  on  a  promissory  note  the 
defendant  pleaded  that  he  made  the  note  and  delivered  it  to  the  en- 
dorser in  payment  of  a  bet  on  the  amount  of  hop-duty,  and  that  the 
plaintiff  took  it  without  value.  At  the  trial  it  was  proved  that  the 
note  was  made  and  given  to  the  endorser  for  the  bet:  and  the  judge 
left  it  to  the  jury  to  say  whether  there  was  value  for  the  endorsement, 
telling  them  that  the  burthen  lay  on  the  defendant  to  prove  that  there 
was  none.  It  was  held  that  this  was  no  misdirection;  for  that,  though 
proof  that  a  negotiable  instrument  was  affected  with  fraud  or  illegality 
in  the  hands  of  a  previous  holder  raises  a  presumption  that  he  would 
endorse  it  away  to  an  agent  without  value,  and  consequently  calls  on 
the  plaintiff  for  proof  that  he  gave  value,  the  presumption  does  not 
arise  when  the  previous  holder  merely  held  without  consideration ; 

(a)  The  points  marked  for  argument  on  the  part  of  the  pluntiff  were  as  follows  :— 

**  1.  That' the  plea  does  not  show  that  the  said  contracts  alleged  bj  the  plea  to  hare  been  made 
bj  the  plain'tifif  as  the  defendant's  agent  with  divers  persons,  were  illegal  as  alleged : 

«  2.  That  the  plea  does  not  allege  thai  it  was  agreed  between  the  plaintiff  and  the  defendant 
that  shares  should  not  be  actnallj  boaght  by  the  defendant^  or  sold  or  delirered  bj  the  said 
persons,  in  pnrsnanee  of  the  sai|.d  contracts : 

"  3.  That  the  plea  admits  that  the  money  paid  by  the  plaintiff  was  paid  in  settling  and  dis> 
tharging  differences  which  had  become  payable  to  tiie  said  persons  nnder  the  said  contracts, 
bat  does  not  deny  the  allegation  in  the  declaration  that  the  same  was  paid  by  the  plaintiff  at 
the  defendant's  request." 
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and  tTiat  a  bet,  thoagli  void,  and  therefore  no  consideration,  was  not 
illegal^  so  as  to  raise  a  presumption  that  the  endorsement  was  without 
value.  "It  is  clear,"  says  Lord  Campbell,  "that,  when  there  is  ille- 
gality* or  fraud  shown  in  a  previous  holder,  a  presumption  that  there 
is  no  consideration  for  the  endorsement  does  arise ;  for,  the  person 
who  is  guilty  of  illegality  or  fraud,  and  knows  that  he  cannot  sue 
himself,  is  likely  to  hand  over  the  instrument  to  some  other  person  to 
sue  for  him.  It  is  not  properly  that  the  burthen  of  proof  as  to  there 
being  consideration  is  shifted,  but  that  the  defendant,  on  whom  the 
burthen  *of  proof  that  there  was  no  consideration  lies,  has  by  r*QOA 
proving  fraud  or  illegality  in  the  former  holder  raised  a  primfi  '- 
presumption  that  the  plaintiff  is  agent  for  the  holder,  and  has  there- 
fore, unless  that  presumption  be  rebutted,  proved  that  there  was  no 
consideration.  But  no  such  presumption  arises  where  there  was  in 
the  former  holder  a  mere  want  of  consideration,  without  any  illegality 
or  fraud."  [Erle,  C.  J. — There  is  no  illegality  in  betting  on  a  race ; 
but  the  winner  cannot  sue.  Jessopp  v.  Lutwyche  seems  strongly  in 
the  plaintiff's  favour;  there  is  no  distinction  between  the  two  cases, 
save  that  there  the  wagering  contracts  were  made  between  the  plain- 
tiff and  the  defendant,  and  here  between  the  plaintiff  and  third  per- 
sons for  the  defendant.  Williams,  J. — This  plea  is  hardly  consist- 
ent with  the  suggestion  in  Jessopp  v-  Lutwyche,  that  the  money  may 
have  been  paid  at  the  defendant's  request  after  the  transactions  were 
over.  Erle,  C.  J. — Whether  the  request  to  pay  was  before  or  after 
the  loss  was  ascertained,  it  must  have  the  same  obligatory  force. 
Knight  V.  Cambers,  15  C.  B.  562  (E.  C.  L.  R.  vol.  80),  is  exactly  the 
same  as  Jessopp  v.  Lutwyche.(a)  It  was  there  held  that  it  is  no  an- 
swer to  an  action  for  money  paid  by  the  plaintiff  for  the  defendant's 
use,  at  his  request,  that  the  money  was  paid  in  respect  of  losses  on 
wagering  contracts  made  void  by  the  8  &  9  Vict.  c.  109,  s.  18.  Maule, 
J.,  says:  "Assuming  the  original  contracts  to  have  been  void,  there 
is  nothing  to  prevent  the  plaintiff  from  recovering  money  afterwards 
paid  by  him  at  the  defendant's  request."]  These  authorities  show  that 
the  plea  is  clearly  bad. 

Lopes,  contrii.(i) — It  may  be  conceded  that  a  plea  *that  the  r*Q2i 
money  which  is  sought  to  be  recovered  was  paid  upon  a  con-  ^ 
tract  which  was  merely  void,  would  afford  no  answer  if  the  money 
was  paid  at  the  defendant's  request.  The  plea  in  the  present  case, 
however,  is  not  like  those  in  Knight  v.  Cambers  and  Jessopp  v.  Lut- 
wyche :  it  states  not  merely  that  the  money  was  won  upon  a  void 
contract,  but  that  it  was  so  won  to  the  knowledge  of  the  plaintiff.  The 
18th  section  of  the  8  &  9  Yict.  c.  109  enacts  that  ^'  all  contracts  or 
agreements,  whether  by  parole  or  in  writing,  by  way  of  gaming  or 
wagering,  shall  be  null  and  void:"  and  it  goes  on  to  enact  ''that  no 
suit  shall  be  brought  or  maintained  in  any  court  of  law  or  equity  for 

(a)  Jessopp  V.  Lutwyche  was  decided  on  the  5th  of  Deeember,  1864;  Knight  v.  Cambers  on 
tli«  23d  of  Jannary,  1855.    And  see  Koigbt  v.  Fitob,  15  C.  B.  566  (£.  C.  L.  R.  Tol.  80). 

(&)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follows : — 

**  1.  That  the  money  paid  by  the  plaintiff  on  behalf  of  the  defendant,  being  alleged  in  the 
■eeoad  plea  to  have  been  paid  on  a  contract  which  the  plaintiff  knew  to  be  roid,  was  money  paid 
bj  the  plaintiff  in  his  own  wrong  : 

"2.  That  this  being  sabstantially  a  snit  to  reeorer  a  snm  of  money  aUeged  to  be  won  upon 
A  wager,  is  an  action  which  cannot  be  brought  or  maintained." 
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recovering  any  sum  of  money  or  valuable  thing  alleged  to  be  won 
upon  any  wager,  or  which  shall  have  been  deposited  in  the  hands  of 
any  person  to  abide  the  event  on  which  any  wager  shall  have^  been 
made."  What  is  the  subject  of  this  action  ?  Why,  the  money  won 
by  the  third  person  upon  the  illegal  bargains  made  for  him  by  the 
plaintiff.  If  such  an  action  as  this  may  be  maintained,  the  enactment 
of  the  gaming  act  may  always  be  evaded.  [Erlb,  C.  J.— It  is  quite 
clear  that  no  action  will  lie  to  recover  differences  upon  time-bargains, 
but  the  cases  referred  to  are  express  that  money  paid  at  the  request 
of  the  defendant,  though  for  the  purpose  of  paying  money  so  won, 
may  be  recovered.]  Neither  in  Jessopp  v.  Lutwyche  no^  in  Knight 
♦3921  ^'  C^"^^®^s  w^s  there  any  allegation  in  the  plea  that  the  *plain- 
J  tiff  was  a  party  to  the  illegal  contracts.  [Erle,  C.  J. — The 
judgment  in  both  cases  is  wholly  beside  that.] 

Hodgson  was  not  called  upon  to  reply. 

Erlb,  C.  J. — I  am  of  opinion  that  our  judgment  upon  this  demurrer 
must  be  for  the  plaintiff.  He  sues  the  defendant  for  money  which  he 
alleges  he  paid  for  the  defendant  at  his  request.  The  answer  the 
defendant  sets  up,  is,  that  the  money  became  due  by  reason  of  certain 
wagering  contracts  made  by  the  plaintiff  for  the  defendant  with  cer- 
tain other  persons  since  the  passing  of  the  8  &  9  Vict.  c.  109.  Now, 
the  law  as  to  gaming  contracts,  is,  that  all  such  contracts  are  null  and 
void,  and  no  action  can  be  maintained  upon  them.  But  they  are  not 
therefore  illegal.  The  parties  making  them  are  not  liable  to  any 
actions  or  to  any  penalties.  Here,  the  plaintiff  paid  the  differences 
according  to  the  result,  and  at  the  defendant's  request.  I  am  clearly 
of  opinion,  that,  if  a  man  loses  a  wager,  and  gets  another  to  pay  the 
money  for  him,  an  action  lies  for  the  recovery  of  the  money  so  paid. 
In  Jessopp  V.  Lutwyche  and  Knight  v.  Cambers,  the  Court  of  Exche- 
quer and  this  court  both  say  that  the  plaintiff  was  entitled  to  judg- 
ment on  the  ground  that  the  money  was  alleged  to  have  been  paid  at 
the  request  of  the  defendant,  and  that  there  was  nothing  to  show  that 
there  was  any  illegality.  Those  cases  are  in  point  to  show  this  to  be 
a  bad  plea.  I  should  incline  to  think,  that,  if  one  requests  another  to 
make  a  wagering  contract  on  his  account  and  pay  the  loss  if  loss  hap- 
pens, that  would  be  a  continuing  request  to  pay  until  revoked.  If 
the  party  were  a  broker  who  by  the  usage  of  the  share-market  was 
bound  in  all  events  to  pay,  it  might  be  a  question  whether  the  prin- 
cipal could  be  allowed  to  rescind.  It  will  be  time  enough,  however, 
♦8231  **^  decide  that  question  whenever  it  shall  arise.  For  the  de- 
^  termination  of  the  matter  in  hand,  it  is  sufficient  to  say  that 
there  is  nothing  upon  the  face  of  this  plea  to  exclude  the  notion  of  a 
subsequent  request  to  pay. 

Williams,  J. — I  am  also  of  opinion  that  this  is  a  bad  plea.  It  is 
impossible  to  distinguish  it  upon  any  solid  ground  from  the  pleas 
which  were  held  bad  by  the  Court  of  Exchequer  in  Jessopp  v.  Lut- 
wyche, 10  Exch.  614,  and  by  this  court  in  Knight  v.  Cambers,  15  C. 
B.  662  (E.  C.  L.  B.  vol.  80).  In  this  plea  certainly  it  is  alleged  that 
the  money  so  paid  by  the  plaintiff  was  paid  in  settling  the  di&erences 
which  had  become  payable  to  the  persons  with  whom  the  plaintiff 
made  the  wagering  contracts,  he  the  plaintiff  having  as  such  mining 
share  agent,  and  according  to  the  custom  among  mining  share  agents. 
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made  tbe  wagers  in  his  own  name  as  a  principal,  without  disclosing 
the  name  of  the  defendant :  but  I  do  not  think  that  at  all  differs  the 
case  from  those  to  which  I  have  alluded. .  It  is  quite  consistent  with 
this  plea  that  the  plaintiff,  having  made  the  contracts  in  his  own 
name,  and  being  by  force  of  the  statute  able  to  resist  payment  of  the 
money,  might  have  been  minded  to  resist  but  for  the  defendant's  re- 
quest to  him  to  pay.  There  is  nothing  in  the  plea  to  negative  the 
suggestion  that  the  payment  was  made  after  the  loss  at  the  defendant's 
request ;  and,  if  so,  the  defendant  is  clearly  liable  to  repay  it. 

Keatinq,  J. — I  am  of  the  same  opinion.  The  plea  is  perfectly 
consistent  with  the  plaintiff's  having  paid  the  money  at  the  request 
of  the  defendant,  though  both  parties  knew  at  the  time  that  the  con- 
tracts in  respect  of  which  the  payments  were  made  could  not  be 
enforced.  Judgment  for  the  plaintiff 


♦SHAND  and  Another  v.  JOHN  GRANT  and  ROBERT  p^^qoa 
GRANT.    Nov.  18.  L  "^^^ 

Certain  bales  of  cotton  were  consigned  by  merchants  at  Madras  to  London  for  the  account  of 
their  eerrespondents,  the  plaintiffi,  who  were  merchants  at  Liverpool,  under  billi  of  lading  haying 
in  the  margin,  pursuant  to  the  course  of  business  at  Madras,  a  note  of  the  measurement  and  tha 
amount  of  freight  On  the  ship's  arrival,  the  plaintiffs'  brokers  sent  the  cotton  to  a  wharf  with  « 
copy  of  the  hills  of  lading,  another  copy  of  the  bills  of  lading  being  forwarded  to  the  plaintiffs.  Ao- 
eerdlng  to  the  ordinary  practice,  the  wharfinger,  on  receiring  the  cotton,  measured  it,  and  sent 
a  note  of  the  measurement  to  the  defendants,  who  were  the  ship's  brokers  {one  of  them  aleo  being 
tU  owner).  The  defendants  as  brokers  made  out  a  freight-note,  adopting  the  measurement  from 
the  wharfinger's  note,  whieh  in  consequence  of  the  swelling  of  the  bales  on  the  Toyage  was  con- 
siderably more  than  the  Madras  measurement  in  the  margin  of  the  bills  of  lading.  The  freight- 
note  so  made  out  was  sent  by  the  defendants  to  the  plaintiffs'  brokers,  who,  assuming  it  to  be 
correct,  paid  the  amount,  and  received  credit  fur  it  in  their  account  with  their  principals;  and 
the  defendants  settled  the  ship's  accounts  upon  the  supposition  that  all  was  right.  The  plain- 
tiffs, on  balancing  their  accounts  with  the  Madras  house  at  the  end  of  the  following  year, 
diseoveied  for  the  first  time  that  they  had  overpaid  the  defendants  to  tbe  extent  of  88^.  8«.  Bd,,  and 
brought  an  action  to  recover  it  back : — 

Held,  that,  the  money  having  been  paid  under  a  mistake  of  fact,  the  plaintiffs  were  entitled  to 
recover  it  back /rom  the  ovmer  of  the  ehip,  but  not  as  against  the  (too  defendants^as  ship's  brokers, 
who  had  settled  accounts  with  the  owner  in  the  bon&  fide  belief  that  the  payment  had  been 
rightly  made. 

This  was  an  action  brought  by  the  plaintiflTs,  merchants  at  Liver- 
pool, to  recover  back  from  the  defendants,  who  were  ship-brokers  in 
London,  a  sum  of  88?.  85.  8c?.  which  was  received  by  them  in  excess 
of  freight  in  May,  1881,  under  the  following  circumstances : — 

The  plaintiff's  carried  on  business  as  merchants  at  Liverpool,  under 
the  name  of  Shand  &  Co.,  and  had  a  house  at  Madras  some  of  the 

Partners  in  which  were  different  from  those  composing  the  Liverpool 
ouse.  In  1861,  the  Madras  house  shipped  to  London  for  account  of 
the  Liverpool  house  (the  plaintiffs)  a  quantity  of  cotton  on  board  the 
ship  Comet,  0/ which  the  defendant  John  Grant  was  the  sole  ovmer.  The 
captain  signed  bills  of  lading  at  Madras  which  stated  the  cotton  to  be 
deliverable  in  London  on  payment  of  freight  "at  the  rate  of  21  Ss, 
per  ton  of  50  cubic  feet,  as  per  margin," — each  bill  of  lading  contain- 
me  a  computation  of  the  freight  to  be  paid  thereon,  thus, — "100 
bales,  measuring  25  tons,  2  feet,  at  2Z.  5s.  per  cubic  foot—  56?.  7«.  Sd."  • 
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the  aggregate  amount  of  the  four  bills  of  lading  (three  of  them  were 
for  200  tons  each)  being  394?.  125.  2d.  The  Comet  arrived  in  the 
*3261  ^^^^^^^*^  Docks  in  April,  1861.  Messrs.  Tetley  &  Co,,  the 
J  *plaintiffs'  brokers,  sent  the  cotton  to  ScovelPs  wharf,  sending 
at  the  same  time  one  copy  of  the  bills  of  lading  to  the  wharfinger, 
and  another  copy  to  the  plaintiffs  at  Liverpool.  The  wharfinger, 
according  to  the  usual  course  of  business,  measured  the  bales  on  land- 
ing, and  delivered  a  note  of  the  measurement  to  the  defendants,  the 
brokers  for  the  ship.  Upon  this  measurement  of  the  wharfinger  the 
defendants  made  out  the  freight-note,  and  sent  it  to  Tetley  &  Co., 
who,  not  having  the  bills  of  lading  before  them,  but  relying  on  the 
accuracy  of  the  wharfinger's  measurement,  paid  the  amount,  483Z.  0«. 
6(1,  in  May,  1861.  The  plaintiffs  credited  Tetley  &  Co.  with  the  sum 
80  paid,  making  no  objection  to  the  amount;  and  the  accounts  for  the 
voyage  were  wound  up  and  settled  as  between  the  defendants  as 
brokers  for  the  ship  and  John  Grant  as  owner. 

At  the  close  of  the  year  1862,  when  the  plaintifl&  sent  out  their 
account-sales  to  the  Madras  house,  the  latter  discovered  that  a  larger 
amount  of  freight  (by  88?.  8*.  3d,)  had  been  paid  for  the  cotton  than 
was  warranted  by  the  weights  entered  *in  the  margin  of  the  bills  of 
lading.  The  excess  was  caused  by  the  swelling  of  the  cotton  during 
the  voyage  or  on  landing.  The  plaintiffs  thereupon  called  on  the 
defendants  to  return  the  sum  so  overpaid.  This  the  defendants 
refused  to  do,  on  the  ground  that  their  accounts  for  the  voyage  were 
closed  and  settled.     The  plaintiffs  then  brought  this  action. 

At  the  trial  before  Erie,  C.  J.,  at  the  sittings  in  London  after  last 
Term,  in  addition  to  the  above  facts,  it  was  proved  that  the  entries  in 
the  margin  of  the  bills  of  lading  of  the  weights  and  amount  of  freight 
had  been  made  in  accordance  with  a  resolution  of  the  Madras  Chamber 
of  Commerce,  which  had  been  come  to  about  twelve  years  ago,  for  the 
*3261  ®^P^^^  purpose  of  *preventing  disputes  which  constantly  arose 
^  from  discrepancies  between  the  shipping  and  the  landing  weights 
of  cotton.  It  did  not,  however,  appear  that  the  plaintiffs  were  aware 
of  this  rule.  There  was  no  suggestion  that  either  party  had  acted  in 
the  matter  otherwise  than  with  perfect  bona  fides. 

On  the  part  of  the  defendants  it  was  submitted  that  the  plaintiffs, 
having  the  bills  of  lading  and  the  freight-note  in  their  possession, 
had  the  means  of  knowing  what  was  the  true  amount  payable  for 
freight,  and,  having  made  the  payment  with  full  knowledge  or  means 
of  knowledge  of  all  the  facts,  and  the  defendants  having  settled  their 
accounts  with  the  ship-owner  before  they  had  any  notice  of  the 
mistake,  and  in  the  bonfi  fide  belief  that  the  payment  had  been 
properly  made,  it  was  too  late  for  the  plaintif&  to  seek  to  recover 
it  back. 

For  the  plaintiffs  it  was  contended  that  the  payment  having  been 
made  under  a  mistake  of  fact,  it  was  inequitable  to  allow  the  defend- 
ants to  retain  it ;  and  that  the  circumstance  of  the  defendants  having 
settled  their  accounts  as  brokers  to  the  ship  at  all  events  afforded  no 
drfence  to  the  defendant  John  Grant,  the  owner,  and  that  the  record 
might,  if  necessary,  be  amended  by  striking  out  the  name  of  Robert 
Grant. 

His  Lordship  directed  the  jury  to  find  for  the  plainti£&  for  the 
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amount  claimed,  reserving  leave  to  the  defendants  to  move  to  enter  a 
nonsuit. 

Luahj  Q.  C,  on  a  former  day  in  this  term  obtained  a  rule  nisi 
accordingly. — He  referred  to  Holland  v.  Russell,  1  Best  &  Smith  424 
(E.  0.  L.  K.  vol.  101).  There,  A.,  as  agent  for  a  foreign  owner, 
entered  into  a  policy  of  insurance  on  a  ship  in  the  usual  form.  At 
the  time  of  effecting  the  insurance,  A.  was  in  possession  of  a  letter 
hoxn  the  captain  informing  him  that  the  ship  had  received  injury, 
♦which  fact  he,  without  any  fraudulent  intention  to  deceive,  r*oo7 
omitted  to  disclose  to  the  underwriters.  The  ship  was  lost,  ^ 
and  B.,  one  of  the  underwriters,  paid  to  A.  the  amount  of  his  insur- 
ance; but,  having  subsequently  become  acquainted  with  the  above 
circumstances,  brought  an  action  for  money  had  and  received  against 
him  to  recover  it  back.  A.,  before  he  was  aware  of  B.'a  intention  to 
dispute  the  policy,  and  acting  bon&  fide  throughout,  transmitted  to 
his  principal  the  money  he  had  received  from  the  various  under* 
writers,  with  the  exception  of  a  certain  amount  for  which  he  had 
allowed  the  principal  credit  in  a  settled  account,  and  of  another 
which,  with  the  authority  of  the  principal,  he  had  expended  in  a  suit 
brought  by  him  on  behalf  of  the  principal  against  C,  another  under- 
writer, on  the  policy.  And  it  was  held, — ^first  (in  accordance  with 
the  decision  in  Russell  v.  Thornton,  4  Hurlst.  &  N.  788,  affirmed  on 
error,  6  Hurlst.  &  N.  140),  that,  in  consec^uence  of  the  concealment 
from  the  underwriters  of  the  fact  stated  m  the  captain's  letter,  the 
policy  was  voidable  at  the  election  of  the  underwriters, — secondly, 
that,  A.  being  only  an  agent,  of  which  B.  was  aware,  and  having, 
without  notice  of  B.'s  intention  to  repudiate  the  contract,  paid  over  to 
his  principal  the  amount  received  from  the  underwriters,  B.  was  not 
entitled  to  recover  back  from  A.  his  amount  of  the  insurance, — and, 
thirdly,  that  there  was  no  difference  in  this  respect  between  the 
money  actually  paid  over  by  A.  to  his  principal,  and  the  moneys 
which  had  either  been  allowed  in  account  between  them,  or  expended 
in  the  suit  against  G. 

Montague  Smithy  Q.  C,  now  showed  cause. — The  plaintifl&  are  clearly 
entitled  to  retain  their  verdict.  The  payment  was  made  in  the  bonfi 
fide  belief  that  the  demand  was  a  just  one,  and  in  ignorance  of  the 
*fact  that  the  freight-note  was  based  upon  a  measurement  r^oog 
different  from  that  which  was  the  measurement  agreed  co  in  '- 
the  bills  of  lading.  It  is  usual  among  brokers  to  settle  upon  the 
faith  of  the  freight-note.  The  objection  was  taken  as  soon  as  the 
mistake  was  discovered.  Notwithstanding  a  notion  which  formerly 
prevailed,  in  consequence  of  some  dicta,(a)  that,  if  the  party  paying 
the  money  be  guilty  of  laches,  in  not  availing  himself  of  the  means 
he  possesses  of  ascertaining  the  true  state  of  facts  at  the  time,  it  is 
now  clearly  settled  by  the  cases  of  Kelly  v.  Solari,  9  M.  &  W.  64, 
Bell  V.  Gardiner,  4  M.  &  G.  11  (E.  0.  L.  R.  vol.  48),  4  Scott  N.  R.  621, 
and  Townsend  v.  Crowdy,  8  C.  B,  N.  S.  477  (E.  C.  L.  R.  vol.  98),  that, 
where  a  party  pays  money  under  a  mistake  of  fact,  he  is  entitled  to 
recover  it  back,  although  he  may  at  the  time  of  the  payment  have 
had  means  of  knowledge  of  which  he  has  neglected  to  avail  himself. 

(a)  Sm  BUbto  V.  Lnmley,  S  East  400,  ud  Ifilnet  «.  PnnoAS,  0  B.  4  0.  071  (S,  0.  L.  B.  vol. 
IS),  •  D.  4  B.  781  (B.  C.  L.  B.  toL  »>. 
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Williams,  J.,  in  the  last  case,  says:  "No  doubt,  at  one  time  the  rnlo 
that  money  paid  under  a  mistake  of  fact  might  be  recovered  back, 
was  subject  to  the  limitation  that  it  must  be  shown  that  the  party 
seeking  to  recover  it  back  had  been  guilty  of  no  laches.  But,  since 
the  case  of  Kelly  v.  Solari,  it  has  been  established  that  it  is  not 
enough  that  the  party  had  the  means  of  learning  the  truth  if  he  bad 
chosen  to  make  inquiry.  The  only  limitation  now  is,  that  he  mast  not 
waive  all  inquiry."  The  fact  of  the  brokers  having  paid  over  the 
monev  to  the  owner,  makes  no  difference.  Here,  we  have  the  owner 
as  a  defendant  on  the  record.  What  pretence  can  he  have  for  retaining 
the  money  ? 

Lush,  Q.  0.,  and  Sir  George  Honyman,  in  support  of  the  rule. — It 
is  not  necessary  to  dispute  the  authority  of  any  of  the  cases  which 
*3291  ^^^^  ^^  ^^^  money  paid  *in  ignorance  or  mistake  of  facts 
-I  may  be  recovered  back.  But  it  is  equall  v  clear,  that,  where 
the  payment  has  been  made  under  a  mistake  of  the  party's  legal 
rights,  or  with  an  intention  to  waive  all  inquiry  as  to  the  facta  or  the 
law,  the  money  is  not  recoverable.  The  plaintifis,  when  they  paid 
the  freight,  or  assented  to  the  payment  of  it  by  their  brokers,  upon 
the  wharSnger^s  measurement,  had  the  bills  of  lading  before  them. 
It  may  be  that  they  did  not  know  the  legal  effect  of  the  note  in  the 
margin  of  the  bills  of  lading ;  or  they  may  have  been  unwilling  to  raise 
the  question.  At  all  events,  the  action  cleariy  cannot  be  maintained 
against  the  two  defendants.  Holland  v.  Busaell  (which  was  affirmed 
in  the  Exchequer  Chamber,  82  Law  J.,  Q.  B.  297)  is  not  to  be  dis* 
tinguished  from  this  case.  If  the  court  should  think  that  the  record 
ought  to  be  amended  by  striking  out  the  name  of  Robert  Qrant,  it 
will  be  upon  the  same  terms,  as  to  costs,  as  in  the  case  of  one  of  two 
defendants  in  an  action  of  tort  being  struck  out, — the  suocesBfal 
defendant  will  have  a  moiety  of  the  joint  costs  of  the  defence. 

Pkb  Curiam. — The  plaintiffs  are  clearly  entitled  to  recover  back 
the  money  paid  by  their  brokers  in  excess  of  the  freight  really  doe 
upon  the  bills  of  lading.  But  they  can  only  recover  as  against  the 
shipowner,  the  defendant  John  Grant.  The  name  of  the  other  de- 
fendant, Robert  Grant,  will  be  struck  out  of  the  record ;  he  having 
costs  which  will  be  taxed  by  the  master  in  a  manner  which  it  is  not 
necessary  for  us  now  to  state.  Subject  to  that«  the  rule  will  be  dis- 
charged. 

Lush  submitted,  that»  inasmuch  as  the  defendants  were  obliged  to 
come  to  the  court,  there  should  be  no  costs  of  the  rule. 


* 


*8301        WiLUAHS,  J.^ — You  came  also  on  a  ground  whioh  you 
^  could  not  sustain.    The  costs  will  be  ooata  in  the  oaose  in  the 
naoal  way. 

Rule  diaeharged,-^be  reeord  to  be  amended  by  strikinjg  out 
the  name  of  the  defendant  Robert  Gr^nt^  the  plaiutiflb 
paying  Robert  Grant  bi9  costs  in  this  cauae.(a> 

(a)  Wli^re  on«  of  hro  dofendanU  in  u  aetion  of  coiieraef  ii  itniek  pvt  of  the  roford  tl  ^ 
IrUI,  and  the  plaintiff  c4>C«Inf  a  Terdtet  afalni  t  the  other,  the  ordSnarj  eomrae  of  taxation  it,  la 
tax  the  whole  ooett  of  the  aetioa  on  eaeh  aide,  and  dedaet  fveia  the  plalntMra  eeala  a  BMiety  of 
*•  aoate  of  tha  4elbaef,— hy  nahigjr  to  the  oM  nla  in  ihe  taaa  ef  tha  aeqalttal  «f  oaa  of  twt 
4eftB4aati  in  an  Mti(»  of  torr.    Redwaj  «.  Wefahari  13  C,  9*  N.  H  254  {%,  C.  U  B.  val  1«#). 
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JOHNSON,   Assignee  of  MATHEW  GUMMING,  a    Bankrupt, 
V.  STEAR.    N<n),  3. 

A.  dipoiit«d  A  doek-wamot  for  brandieg  wiUi  B.,  m  a  security  for  a  loan,  which  was  to  be 
repaid  on  the  29th  of  Jannary,  or,  in  default,  the  brandies  were  to  be  forfeited.  On  the  28th»  B. 
agreed  for  the  sale  of  the  brandies  to  C,  and  on  the  29th  delirered  to  him  the  doek-warraot, 
and  C.  took  aetaal  possession  of  the  brandies  on  the  30th : — 

Held,  that  the  sale  on  the  28th,  and  the  delirery  of  the  dock-warrant  to  the  vendee  on  the 
29th, — A.  having  the  whole  of  that  day  to  redeem  it, — amoanted  to  a  conversion. 

And  held  by  Erie,  C.  J.,  Byles,  J.,  and  Keating,  J.,  that  the  proper  measnre  of  damages  was 
the  aetaal  damage  A.  had  sustained  by  the  wrongful  conversion,  which,  as  there  was  no  inton- 
tioD  on  bis  part  to  redeem  the  pledge,  was  merely  nominal. 

But  by  Williams,  J.,  that  the  proper  measure  of  damages  was  the  value  of  the  thing  converted, 
—the  bailment  having  been  terminated  by  the  wrongful  sale. 

This  was  an  action  brought  by  the  plaintiff  as  assignee  of  one 
Mathew  Camming,  a  bankrupt,  for  the  alleged  wrongful  conversion 
by  the  defendant  of  243  cases  of  brandy  and  a  pipe  of  wine. 

The  defendant  pleaded  not  guilty  and  not  possessed,  whereupon  , 
issue  was  joined. 

♦The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  r»Qot 
London  after  last  Easter  Term.  The  facts  as  proved  or  ad-  '- 
milted  were  as  follows : — On  the  26th  of  January,  1862,  the  bankrupt. 
Camming,  applied  to  the  defendant  for  an  advance  of  622.  10«.  upon 
the  security  of  certain  brandies  then  lying  in  the  London  Docks. 
The  defendant  consented  to  make  the  advance,  and  Gumming  gave 
him  his  acceptance  at  one  month  for  the  amount,  at  the  same  time 
handing  him  the  dock- warrant  for  the  brandies  and  the  following 
memorandum: — 

"I  have  this  day  deposited  with  you  the  undermentioned  243  cases 
of  brandy,  to  be  held  by  you  as  a  security  for  the  payment  of  my 
acceptance  for  622.  10^.,  discounted  by  you,  which  will  become  due 
Jannarv  29th,  1863 ;  and,  in  case  the  same  be  not  paid  at  maturity,  I 
authorize  you  at  any  time,  and  without  further  consent  by  or  notice 
to  me,  to  sell  the  goods  above  mentioned,  either  by  public  or  private 
sale,  at  such  price  as  you  think  fit,  and  to  apply  the  proceeds,  after 
all  charges,  to  the  payment  of  the  bill :  and,  if  there  should  be  any 
deficiency,  I  engage  to  pay  it. 

(Signed)        "M.  Gumming." 

Then  followed  an  enumeration  of  the  marks  and  numbers  on  the 
cases. 

On  the  Sd  of  January,  Gumming  obtained  from  the  defendant  a 
further  advance  of  252.  upon  the  security  of  a  warrant  for  a  pipe  of 
port  wine,  with  an  I.  O.  Tj.  and  a  post-dated  check  (7th  January),  but 
no  distinct  authority,  as  in  the  case  of  the  brandies,  to  sell  on  default 
of  payment  on  a  given  day. 

Camming  absconded  on  the  6th  of  January,  and  was  declared  a 
bankrupt  on  the  17th;  and  the  plaintiff  was  afterwards  appointed 
assignee. 

On  the  28th  of  January,  the  defendant  contracted  *to  sell  the  poftA 
brandies  to  Messrs.  Buck  &  Co.    On  tb«  29th  (the  day  on  l- 
vhicli  Cumming*&  acceptance  became  due)  the  dock-warrant  was 
deKrered  to  them,  and  on  the  30th  they  took  actual  possessioa  of  thn 
bmntfen.    The  eheck  given  by  Gumming  for  the  second  advance 


332  JOHNSON  r.  STEAR.    M.  T.  1863. 

being  also  dishonoured,  the  defendant  sold  the  wine  for  40Z.    The 
demand  and  refusal  were  on  the  27th  of  February. 

On  the  part  of  the  defendant  it  was  submitted  that  there  was  no 
conversion,  and  that  the  transactions  were  protected,  the  adjudication 
being  now  the  dividing  line ;  and  that,  at  all  events,  the  plaintiflF  was 
only  entitled  to  nominal  damages  for  the  premature  sale  of  the  bran- 
dies,— it  being  assumed  that  the  bankrupt  had  no  intention  to  avail 
himself  of  his  right  of  redemption. 

Under  the  direction  of  the  learned  judge,  the  jury  returned  a 
verdict  for  the  plaintiff,  assessing  the  value  of  the  wine  at  40t,  and 
that  of  the  brandies  at  62?.  lOs. ;  and  leave  was  reserved  to  the  de- 
fendant to  move  to  enter  a  verdict  for  him  if  the  court  should  be  of 
opinion  that  the  plaintiff  was  not  entitled  to  recover. 

Powell,  in  Trinity  Term,  moved  for  a  rule  accordingly. 

Erle,  C.  J. — As  to  the  wine  there  is  no  doubt:  there  was  a  mere 

deposit  of  the  warrant  as  a  pledge  to  secure  the  repayment  of  the 

>  sum  advanced,  no  day  being  fixed,  and  no  power  reserved  to  sell  on 

default.    The  sale,  therefore,  was  clearly  a  conversion.    As  to  the 

brandies,  however,  the  rule  may  go  upon  both  points. 

Denman,  Q.  C,  and  Howard,  now  showed  cause. — The  sale  of  the 
brandies  took  place  on  the  28th  of  January,  or  at  the  latest  on  the 
♦S3*l  2^^^'  when  the  ♦dock- warrant  was  handed  over  to  the  vendees : 
-'  Spear  v.  Travers,  4  Campb.  251 ;  Zwinger  v.  Samuda,  7  Taunt. 
265,  1  J.  B.  Moore  12,  Holt,  N.  P.  C.  895  (E.  C.  L.  R.  vol.  3);  Lucas 
V.  Dorrien,  7  Taunt.  278  (E.  C.  L.  B.  vol.  2),  1  J.  B.  Moore  29.  It 
was  a  wrongful  dealing  with  the  goods  which  was  inconsistent  with 
the  rights  of  the  owner.  Jones  v.  Cliff,  1  C.  &  M.  640,  3  Tyrwh. 
576,  Montague  on  Lien,  App.  185  et  seq.,  and  Cross  on  Lien,  p.  386, 
were  also  referred  to. 

Powell,  Q.  C,  in  support  of  his  rule. — There  was  no  evidence  of  a 
conversion  of  the  brandies.  It  is  true  there  was  a  contract  between 
the  defendant  and  Buck  &  Co.  for  their  sale  on  the  28th,  and  the  war- 
rant was  delivered  to  them  on  the  29th :  but  they  did  not  actually 
take  possession  of  the  brandies  until  the  30th;  until  which  time  it 
was  competent  to  them  to  reject  them.  [Eble,  C.  J. — Buck,  who  was 
called  as  a  witness,  stated  that  the  contract  for  sale  was  absolute  ou 
the  28th.  There  was  no  contention  about  that  at  the  trial.]  The 
learned  counsel  referred  to  Ellis  v.  Hunt,  3  T.  B.  464,  and  to  the 
authorities  collected  in  Addison  on  Torts  270,  271.  He  also  insisted 
that  the  plaintiff  could  only  be  entitled  to  nominal  damages,  inasmuch 
as  there  was  no  pretenc^  ior  supposing  that  the  bankrupt  intended  to 
redeem  the  brandies,  and,  although  the  sale  might  have  been  some- 
what premature,  the  plaintiff  was  not  therefore  to  lose  his  lien. 

Our.  adv.  vuU. 

Erlb,  C.  J.,  now  delivered  the  judgment  of  the  m^'ority  of  the 
court :  (a) — 

In  trover  by  the  assignee  under  the  bankruptcy  of  one  Gumming, 

the  facts  were  that  Cumming  had  deposited  brandy  Iving  in  a  dock 

*3341   ^^*^  ^°®  Stear,  by  *delivering  to  him  the  dock-warranty  and 

^  had  agreed  that  Stear  might  sell,  if  the  loan  was  uot  repaid 

on  the  29th  of  January ;  that,  on  the  28th  of  January,  Stear  sold  the 

(a)  Consisting  of  hinweli;  Byles,  J.,  and  Keating,  J. 
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brandy,  and  on  the  29th  handed  over  the  dock-warrant  to   the 
vendees,  who  on  the  30th  took  actual  possession. 

Upon  these  facts,  the  questions  are, — first,  was  there  a  conversion  ? 
and,  if  yes, — secondly,  what  is  the  measure  of  damages? 

To  the  first  question  our  answer  is  in  the  affirmative.  The  wrong- 
ful sale  on  the  28th,  followed  on  the  29th  by  the  delivery  of  the  dock- 
warrant  in  pursuance  thereof,  was,  we  think,  a  conversion.  The 
defendant  wrongfully  assumed  to  be  owner  in  selling ;  and,  although 
the  sale  alone  might  not  be  a  conversion,  yet,  by  delivering  over  the 
dock- warrant  to  the  vendees  in  pursuance  of  such  sale,  he  interfered 
with  the  right  which  Gumming  had  of  taking  possession  on  the  29th 
if  he  repaid  the  loan ;  for  which  purpose  the  dock-warranf  would 
have  been  an  important  instrument.  We  decide  for  the  plaintiff  on 
this  ground  :  and  it  is  not  necessary  to  consider  the  other  grounds  on 
which  he  relied  to  prove  a  conversion.  Then  the  second  question 
arises. 

The  plaintiff  contends  that  he  is  entitled  to  the  full  value  of  the 
goods  sold  by  the  defendant,  without  any  deduction,  on  the  ground 
that  the  interest  of  the  defendant  as  bailee  ceased  when  he  made  a 
wrongful  sale,  and  that  therefore  he  became  liable  to  all  the  damages 
which  a  mere  wrong-doer  who  had  wilfully  appropriated  to  himself, 
the  property  of  another  without  any  right  ought  to  pay.  But  we  are 
of  opinion  that  the  plaintiff  is  not  entitled  to  the  full  value  of  the 
gooas.  The  deposit  of  the  goods  in  question  with  the  defendant  to 
secure  repayment  of  a  loan  to  him  on  a  given  day,  with  a  power  to 
sell  in  case  of  default  on  ♦that  day,  created  an  interest  and  a  r^ooK 
right  of  property  in  the  goods  which  was  more  than  a  mere  '• 
lien:  and  the  wrongful  act  of  the  pawnee  did  not  annihilate  the  con- 
tract between  the  partifes  nor  the  interest  of  the  pawnee  in  the  goods 
under  that  contract. 

It  is  clear  that  the  actual  damage  was  merely  nominal.  The  de- 
fendant by  mistake  delivered  over  the  dock-warrant  a  few  hours  only 
before  the  sale  and  delivery  by  him  would  have  been  lawful ;  and  by 
such  premature  delivery  the  plaintiff  did  not  lose  anything,  as  the 
bankrupt  had  no  intention  to  redeem  the  pledge  by  paying  the  loan. 

If  the  plaintiff's  action  had  been  for  breach  of  contract  in  not  keep- 
ing the  pledge  till  the  given  day,  he  would  have  been  entitled  to  be 
compensated  for  the  loss  he  had  really  sustained,  and  no  more  :  and 
that  would  be  a  nominal  sum  only.  The  plaintiff's  action  here  is  in 
name  for  the  wrongful  conversion ;  but,  in  substance,  it  is  the  same 
cause  of  action ;  and  the  change  of  the  form  of  pleading  ought  not  in 
reason  to  affect  the  amount  of  compensation  to  be  paid. 

There  is  authority  for  holding,  that,  in  measuring  the  damaged  to 
be  paid  to  the  pawnor  by  the  pawnee  for  a  wrongful  conversion,  of 
the  pledge,  the  interest  of  the  pawnee  in  the  pledge  ought  to  be  taken 
into  the  account.  On  this  principle  the  damages  were  measured  in 
Chinery  v.  Yiall,  5  Hurlst.  &  N.  288.  There,  the  defendant  had  sold 
sheep  to  the  plaintiff;  and,  because  there  was  delay  in  the  payment 
of  the  price  by  the  plaintiff,  the  defendant  resold  the  sheep.  For  this 
wrong  the  court  held  that  trover  lay,  and  that  the  plaintiff  was 
entitled  to  recover  damages ;  hot  that,  in  DieaBaring  the  amomt  of 
those  damages,  although  the  plaintiff  was  entitled  to-  be  indemnified 
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against  any  loss  he  had  really  sustained  by  the  resale,  yet  the  defend- 
*3361  ^^^  ^^  ^^  unpaid  vendor  had  an  interest  in  the  *sheep  against 
^  the  vendee  under  the  contract  of  sale,  and  might  deduct  tbe 
price  due  to  himself  from  the  plaintiff,  from  the  value  of  the  sheep  at 
the  time  of  the  conversion. 

In  Story  on  Bailments,  §  315,  it  is  said :  "If  the  pawnor,  in  conse- 
quence of  any  default  or  conversion  by  the  pawnee,  has  recoTcred 
back  the  pawn  or  its  value,  still  the  debt  remains  and  is  recoverable, 
unless  in  such  prior  action  it  has  been  deducted :  and  it  seems  that, 
by  the  common  law,  the  pawnee  in  such  action  for  the  value  has  a 
right  to  have  the  amount  of  his  debt  recouped  in  damages."  For  this 
he  cites  Jarvis  v,  Rogers,  15  Mass.  R.  389.  The  principle  is  also 
exemplified  in  Brierly  v.  Kendall,  17  Q.  B.  937  (E.  C.  L.  R.  vol.  79). 
There,  although  the  form  of  the  security  was  a  mortgage,  and  not  a 
pledge ;  and  although  the  action  was  trespass,  and  not  trover ;  yet  the 
substance  of  the  transaction  was  in  close  analogy  with  the  present 
case.  There  was  a  loan  by  the  defendant  to  the  plaintiff,  secured  by 
a  bill  of  sale  of  the  plaintiff's  goods,  in  which  was  a  reservation  to  the 
plaintiff  of  a  right  to  the  possession  of  the  goods  till  he  should  make 
default  in  some  payment.  Before  any  default,  the  defendant  took  the 
goods  from  the  plaintiff,  and  sold  them.  For  this  wrong  he  was 
liable  in  trespass:  but  the  measure  of  damages  was  held  to  be,  not 
the  value  of  the  goods,  but  the  loss  which  the  plaintiff  had  really 
sustained  by  being  deprived  of  the  possession.  The  wrongful  act  of 
the  defendant  did  not  annihilate  his  interest  in  the  goods  under  the 
bill  of  sale;  and  such  interest  was  to  be  considered  in  measuring  the 
extent  of  the  plaintiff  s  right  to  damages. 

On  these  authorities  we  hold  that  the  damages  due  to  the  plaintiff 
for  the  wrongful  conversion  of  the  pledge  by  4he  defendant,  are  to  be 
measured  by  the  loss  he  has  really  sustained  ;  and  that,  in  measuring 
*S371  *^^^^^  damages,  the  interest  of  the  defendant  in  the  pledge  at 
^  the  time  of  the  conversion  is  to  be  taken  into  the  account  It 
follows  that  the  amount  is  merely  nominal,  and  therefore  that  the 
verdict  for  the  plaintiff  should  stand,  with  damages  40s. 

Williams,  J.— I  agree  with  the  rest  of  the  court  that  there  was 
sufficient  proof  of  a  conversion ;  for,  although  the  mere  sale  of  the 
goods  (according  to  The  Lancashire  Wagon  Company  v.  Fitzhugh,  6 
Hurlst.  &  N.  602)  would  have  been  insufficient,  yet  I  think  the  band- 
ing over  of  the  dock-warrant  to  the  vendees  before  the  time  bad 
arrived  at  which  the  brandies  could  be  properly  sold,  according  to 
ihe  terms  on  which  they  were  pledged,  constituted  a  conversion, 
inasmuch  as  it  was  tantamount  to  a  delivery.  Not  that  the  warrant 
is  to  be  considered  in  the  light  of  a  symbol,  according  to  the  doctrine 
^applied  to  cases  of  donations  mortis  causS;  it  is  the  means  of  coming  at 
.the  possession  of  a  thing  which  will  not  admit  of  corporal  deliveryja) 

But  I  cannot  agree  with  my  Lord  and  my  learned  Brothers  as  to 
the  other  point ;  for,  I  think  the  damages  ought  to  stand  for  the  full 
value  of  the  brandies.  The  general  rule  is  indisputable,  that  the 
measure  of  damages  in  trover,  is,  the  value  of  the  property  at  the 
time  of  the  conversion.  To  this  rule  there  are  admitted  exceptions. 
There  is  the  well-known  case  of  a  redelivery  of  the  goods  before 

{«)  Wurd  f.  Turner,  2  Vm.  md.  431 ;  Smith  v.  Smiib,  2  Stra.  295. 


COMMON  BENCH  REPORTS.    (15  J.  SCOTT.    N.  S.)        337 

action  brought,  which,  though  it  cannot  cure  the  conversion,  yet  will 
go  in  mitigation  of  damages.  Another  exception  is  to  be  found  in 
cases  where  the  plaintiff  has  only  a  partial  interest  in  the  thing  con- 
verted. Thus,  if  one  of  several  joint-tenants  or  tenants  in  common 
alone  brings  an  action  against  a  stranger,  he  can  recover  only  the 
value  of  his  share.  So,  if  the  plaintiff,  though  solely  entitled  r^ooa 
*to  the  possession  of  the  thing  converted,  is  entitled  to  an  ^ 
interest  limited  in  duration,  he  can  only  recover  damages  proportionate 
to  such  limited  interest,  in  an  action  against  the  person  entitled  to  the 
residue  of  the  property  (though  he  may  recover  the  full  value  in  an 
action  against  a  stranger).  The  case  of  Brierly  v.  Kendall,  which  my 
Lord  has  cited,  is  an  example  of  this  exception.  There,  the  gooas 
had  been  assigned  by  the  plaintiff  to  the  defendant  by  a  deed  the 
terms  of  which  operated  as  a  re-demise,  and,  since  the  defendant's 
quasi  estate  in  remainder  was  not  destroyed  or  forfeited  by  his  con- 
version  of  the  quasi  particular  estate,  the  plaintiff,  as  owner  of  that 
estate,  was  only  entitled  to  recover  damages  in  proportion  to  the 
value  of  it. 

With  respect,  however,  to  liens,  the  rule,  T  apprehend  is  well 
established,  that,  if  a  man  having  a  lien  on  goods  abuses  it  by  wrong- 
fully parting  with  them,  the  lien  is  annihilated,  and  the  owner's  right 
to  possession  revives,  and  he  may  recover  their  value  in  damages  in 
an  action  of  trover.  With  reference  to  this  doctrine,  it  may  be  useful 
to  refer  to  Story  on  Bailments.  In  §  325,  that  writer  says :  "  The  doc- 
trine of  the  common  law  now  established  in  England,  after  some 
diversity  of  opinion,  is,  that  a  factor  having  a  lien  on  goods  for 
advances  or  for  a  general  balance,  has  no  right  to  pledge  the  goods, 
and  that,  if  he  does  pledge  them,  he  conveys  no  title  to  the  pledgee. 
The  effect  of  this  doctrine  is,  in  England,  to  deny  to  the  pledgee  any 
right  in  such  a  case  to  retain  the  goods  even  for  the  advances  or 
balance  due  to  ih6  factor.  In  short,  the  transfer  is  deemed  wholly 
tortious;  so  that  the  principal  may  sue  for  and  recover  the  pledge, 
without  making  any  allowance  or  deduction  whatever  for  the  debts 
due  by  him  to  the  factor."  After  stating  that  the  English  legislature 
had  at  length  interfered,  *the  learned  author  continues,  in  r^oog 
§  826, — ''In  America,  the  general  doctrine  that  a  factor  cannot  '- 
pledge  the  goods  of  his  principal,  has  been  repeatedlv  recognised, 
fettt  it  does  not  appear  as  yet  to  hiLve  been  carried  to  the  extent  of 
declaring  the  pledge  altogether  a  tortious  proceeding,  so  that  the  title 
is  not  good  in  the  pledgee  even  to  the  extent  of  the  lien  of  the  factor,  or 
so  that  the  principal  may  maintain  an  action  against  the  pledgee  with- 
out discharging  the  lien,  or  at  least  giving  the  pledgee  a  right  to 
recover  the  amouni  of  the  lien  in  the  damages^  But»  in  the  6th  edition,  by 
Mr.  Bennett,  it  is  added, — ''Later  decisions  have,  however,  ful]^ 
settled  the  law,  that  a  pledge  by  a  factor  of  his  principal's  goods  is 
wholly  tortious,  and  the  owner  may  recover  the  whole  value  of  the 
pledgee,  without  any  deduction  or  recoupment  for  his  claim  against  the 
factor.^^  And  I  may  mention  that  I  have  reason  to  believe  this  rule 
aa  to  liens  was  acted  upon  a  few  days  ago  in  the .  (yoart  of  Queen's 
Bench.(a) 

But  it  ia  said  that  the  maintenance  of  sooh  a  rule  in  respect  of 

(a)  BUM  «.  Springftold,  9  Law  T.  H.  8. 126. 
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pledges  is  inconsistent  witli  Chinery  v.  Viall,  mentioned  by  my  Lord. 
It  seems  to  me,  however,  that  the  decision  of  that  case  does  not 
interfere  with  the  general  rale  as  to  damages  in  trover,  but  only 
establishes  a  further  exception  in  the  peculiar  and  somewhat  anoma- 
lous case  of  an  unpaid  vendor,  whose  right  in  all  cases  has  been 
deemed  to  exceed  a  lien :  see  Blackburn  on  Contracts,  p.  820.  I  can- 
not, however,  think,  that  this  exception  can  be  properly  extended  to 
the  case  of  a  pledgee.  An  unpaid  vendor  has  rights  independent  of 
and  antecedent  to  his  lien  for  the  purchase-money.  But  the  property 
of  a  pledgee  is  a  mere  creature  of  the  transaction  of  bailment;  and,  if 
the  bailment  is  terminated,  must  surely  perish  with  it.  Accordingly, 
*34m  ^*  ^®  ^^^  ^°  Story  on  *Bailments,  §  827, — "  It  has  been  inti- 
-'  mated  that  there  is,  or  may  be,  a  distinction  favourable  to  the 
pledgee,  which  does  not  apply,  or  may  not  apply,  to  a  factor,  since 
the  latter  has  but  a  lien,  whereas  the  former  has  a  special  property  in 
the  goods.  It  is  not  very  easy  to  point  out  any  substantial  distinction 
between  the  case  of  a  pledgee  and  the  case  of  a  factor.  The  latter 
holds  the  goods  of  his  principal  as  a  security  and  pledge  for  his 
advances  and  other  dues.  He  has  a  special  property  in  them,  and 
may  maintain  an  action  for  any  violation  of  this  possession,  either  by 
the  principal  or  by  a  stranger.  And  he  is  generally  treated,  in  judi- 
cial discussions,  as  in  the  condition  of  a  pledgee."  Again,  in  §  299, — 
•*As  possession  is  necessary  to  complete  the  title  by  pledge,  so,  by 
the  common  law,  the  positive  loss  or  the  delivery  back  of  the  posses- 
sion of  the  thing  with  the  consent  of  the  pledgee,  terminates  his  iitleP 
And,  further,  in  the  same  section, — "If  the  pledgee  voluntarily,  by 
his  own  act,  places  the  pledge  beyond  his  own  power,  as,  by  agreeing 
that  it  may  be  attached  at  the  suit  of  a  third  person,  that  will  amount 
to  a  waiver  of  his  pledge."(rt) 

It  should  seem,  then,  that  the  bailment  in  the  present  case  was 
terminated  by  the  sale  before  the  stipulated  time ;  and,  consequently, 
that  the  title  of  the  plaintiff  to  the  goods  became  as  free  as  if  the  bail- 
ment had  never  taken  place.  If  he  had  brought  an  action  against  an 
innocent  vendee,  the  passage  I  have  already  cited  from  Story,  §  325, 
demonstrates  that  he  might  have  recovered  the  absolute  value  of  the 
goods  as  damages.  Why  should  he  be  in  a  worse  condition  in 
respect  of  an  action  against  the  pledgee  who  has  violated  the  contract 
of  pledge? 

The  true  doctrine,  as  it  seems  to  me,  is,  that,  whenever  the  plaintiff 
♦3411  ^^^^^  ^^^®  resumed  the  property,  if  he  *could  lay  his  hands 
■*  on  it,  and  could  have  rightfully  held  it  when  recovered  as  the 
full  and  absolute  owner,  he  is  entitled  to  recover  the  value  of  it  as 
damages  in  the  action  of  trover,  which  stands  in  the  place  of  such 
resumption. 

In  the  present  case,  I  think  it  plain  that  the  bailment  having  been 
terminated  by  the  wrongful  sale,  the  plaintiff  might  have  resumed 
possession  of  the  goods  freed  fVom  the  bailment,  and  might  have  held 
fthem  rightfully  when  so  resumed,  as  the  absolute  owner,  against  all 
(ihe  world.  And  I  therefore  think  he  ought  to  recover  the  lull  value 
of  them  in  this  action. 

Nor  ean  I  see  any  iajustioe  in  the  defendant's  bring  thos  remitted 

a)  doe  WUtiker  v.  Sammr,  SO  PUk.  B.  890. 
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to  his  unsecured  debt,  because  his  lien  has  been  forfeited  by  his  owd 
mlation  of  the  conditions  on  which  it  was  created. 

Rule  absolute  to  reduce  the  damages  to  40«. 


In  the  principal  case  the  defendant 
sold  the  goods,  pledged  with  hin)  to 
Becure  a  loan,  before  the  day  of  repay- 
ment had  arrived.  Although  an  action 
of  trover  was  brought  for  the  wrongful 
conversion,  the  damages  were  limited 
to  such  as  could  have  been  recovered 
bad  the  action  been  one  for  the  breach 
of  the  contract ;  and  as  the  plaintiff's 
assignor  had  no  intention,  being  a  hank- 
nipt,  to  repay  the  loan,  the  damages 
were  merely  nominal. 

In  Donald  v.  Suckling,  the  plaintiff 
pledged,  as  security  for  the  payment 
at  maturity  of  a  bill  of  exchange  en- 
dozBed  by  him,  debentures  with  a 
broker  who  discounted  the  draft.  Be- 
fore it  fell  due,  the  broker  repledged 
the  debentures  to  the  defendant  as  se- 
euritj  for  a  loan  to  himself  larger  than 
the  amount  of  plaintiff's  draft.  The 
ooort  refused  to  sustain  an  action  of 
detinne  for  the  debentures,  on  the 
ground  that  the  plaintiff  was  not  enti- 
tled to  reclaim  them  until  he  had  paid 
the  debt  to  secure  which  they  were 
originally  ^ven,  notwithstanding  the 
broker's  violation  of  his  duty  as  a  bailee. 
The  breach  of  duty  did  not  terminate 
the  bailment,  but  only  justified,  as  in 
the  principal  case,  an  action  for  the 
damages  which  the  plaintiff  had  actu- 
tUy  suffered :  L.  B.  1  Q.  B.  585.  In 
Halliday  v.  Holgate,  certificates  of 
shares  in  a  mining  company  were 
pledged  to  secure  the  repayment  of  a 
loan,  advanced  without  mention*  of  the 
period  of  credit.  The  pledgee,  after 
the  bankruptcy  of  the  pledgor,  sold 
vithout  a  demand  for  repayment,  and 
without  notice  of  his  intention  to  sell, 
apon  the  bankrupt  or  his  assignee,  a 
portion  of  the  certificates.  The  as- 
signee, without  tendering  payment, 
brought  trover  against  the  pledgee  for 


the  value  of  the  certificates.  The 
Court  of  Exchequer  nonsuited  the 
plaintiff,  and  this  decision  was  affirmed 
on  appeal  in  the  Exchequer  Chamber : 
37  L.  J.  R.  Ex.  174 ;  L.  R.  3  Ex.  299. 

These  decisions  indicate  the  direc- 
tion of  the  development  which  the  law 
is  at  present  undergoing.  As  the 
modern  •  inclination  is  to  assimilate 
the  forms  of  action,  the  measure  of 
damages  for  the  breach  of  the  bailment 
is  equalized  in  the  actions  of  assumpsit, 
trespass,  and  trover,  which  are  allowed 
to  be  maintained,  and  the  action  of  de- 
tinue is  refused,  in  part  upon  the  ground 
that  were  it  sustained,  a  different  esti- 
mate would  be  established. 

The  American  decisions  follow,  in 
the  main,  the  English  precedents,  and 
commend  the  rule,  as  sound,  which 
Hmits  the  damages  to  the  value  of  the 
pledge  at  the  time  of  the  wrongful  con- 
version. Thus  the  decision  in  the 
principal  case  was  expressly  recognised 
and  acted  upon  in  The  Baltimore  Mar 
rine  Insurance  Company  v.  Dalrymple. 
There  the  stock  pledged  as  collate- 
ral  security  for  the  repayment  of  a 
loan,  was,  after  demand,  and  defiELult, 
put  up  for  sale,  and  bought  in  by  the 
pledgee,  who  subsequently  sold  it  at 
private  sale.  It  was  held  to  be  at  the 
pledger's  election  to  treat  the  first  sale 
as  a  conversion,  or  as  a  continuation  of 
the  bailment,  (Middlesex  Bank  v. 
Minot,  4  Met.  Mass.  825).  The 
second  sale  was  a  conversion,  but  the 
damages  were  limited  to  the  value  of 
the  stock  at  the  time  of  the  sale,  over 
and  above  the  amount  of  the  loan  which 
it  was  given  to  secure :  25  Md.  (1866) 
269;  Bulkeley.  v.  Welch,  31  Conn. 
(1863)  339. 

In  Lewis  v,  Mott,  Brown  pledged 
with  How,  Illinois  scrip  for  $2000  as 
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R.  C.  F.  VANQUELIN  v.  BOUARD.    Nov.  19. 

The  first  ooant  of  the  declaration  stated  that  one  V.,  a  French  subject  domiciled  in  Fraaee, 
drew  certain  bills  at  Orleans  upon  the  defendant  at  Paris ;  that  V.  endorsed  them  to  one  B. ; 
that,  the  bills  being  dishonoured,  B.  obtained  judgment  against  the  defendant  and  V.  in  an  action 
thereon  in  the  court  of  the  Tribunal  of  Commerce  of  the  department  of  the  Seine,  a  court  of  com- 
petent jurisdiction  In  that  behalf;  that,  according  to  the  laws  of  France,  in  ca^e  V.  satisfied  the 
judgment,  the  defendant  would  become  liable  to  pay  V.  the  am«unt  with  interest,  and  V.  would 
beeome  entitled  to  the  benefit  of  the  judgment  against  the  defendant,  and  would  be  substituted 
for  B.  in  all  his  rights  upon  the  same  against  the  defendant,  and  entitled  to  enforce  the  same 
for  his  own  benefit  against  the  defendant;  that  afterwards  and  whilit  the  judgment  was  in  fall 
force  and  unsatisfied  bj  either  the  defendant  or  V.,  the  latter  died  in  France,  and  the  plaintiff, 
his  widow,  became,  in  accordance  with  the  laws  of  France,  "  the  donee  of  the  universality  of  the 
real  and  personal  estates  belonging  to  the  succession  of  V.  at  his  death,  and  thereby,  end  accord- 
ing to  the  laws  of  the  said  empire,  all  rights,  claims,  and  causes  of  action,  and  also  all  liabilities 
and  obligations  of  V.,  Tested  in  her  personidly  and  absolutely,  and  she  became  according  to  the 
•aid  laws  liable  personally  upon  the  said  judgment,  and  also  entitled  personally  and  in  her  own 
name  to  sue  for  and  enforce  all  the  rights  and  claims  of  V.,  and  she  was,  according  to  the  said 
laws,  substituted  for,  and  placed  in  the  same  position  with  respect  to  the  defendant  as  regards 
the  said  bills  and  the  said  judgment  thereon,  to  all  intents  and  purposes  as  V.  had  been  in  his 
lifetime; "  that,  afterwards,  the  plaintiff  was  obliged  to  pay  and  did  pay  the  amount  of  the  said 
judgment  and  interest,  and  thereupon  B.  delivered  to  her  the  bills  and  the  record  of  the  judg- 
ment, and  the  plaintiff  then  became  and  was,  according  to  the  laws  of  France,  entitled  to  the 
benefit  of  all  the  rights  of  B.  upon  the  judgment  against  the  defendant,  and  entitled  to  enforce 
the  same  against  the  defendant,  and  to  be  substituted  for  B.  in  all  his  rights  against  the  defend- 
ant in  re8)>ect  of  the  judgment,  and  the  defendant  became  indebted  and  liable  to  pay  the  plain- 
tiff the  amount  so  paid  by  her,  with  interest;  that,  the  defendant  having  neglected  to  pay  the 
moneys  so  due  from  him  to  the  plaintiff,  the  latter,  in  order  to  keep  alive  the  liability  of  the 
defendant,  and  to  prevent  the  same  from  being  barred  by  lapse  of  time,  and  also  in  order  to 
give  effect  to  and  enforce  her  claim  upon  the  said  judgment,  took  proceedings  in  the  Tribunal 
Civil  of  the  First  Instance  of  the  department  of  the  Seine,  being  a  court  of  competent  jurisdic- 
tion in  that  behalf,  and,  according  to  the  practice  and  procedure  of  that  court,  on  the  2d  of  April, 
1862,  by  adjudication  of  the  court,  an  injunction  was  made  to  the  defendant,  in  the  name  of 
law  and  justice,  to  pay  within  twenty-four  hours  to  the  plaintiff  certain  sums  for  principal, 
interest,  and  expenses ;  that  all  conditions  precedent,  Ac,  had  been  complied  with  to  entitle  the 
plaintiff  according  to  the  laws  of  France  to  be  paid  those  several  sums ;  and  that  they  remained 
unpaid. 

Held,  on  demurrer  to  this  count,  that  it  sufficiently  disclosed  a  right  in  the  plaintiff  te  sue  in 
respect  of  the  cause  of  action  therein  mentioned  in  the  French  courts  in  her  own  name,  and 
consequently  that  it  was  competent  to  her  to  maintain  an  action  %ere  in  respect  of  the  payment 
so  made  by  her  after  her  husband's  death,  without  taking  out  letters  of  administration  in  this 
country. 

To  this  count  the  defendant  pleaded  that  the  bills  were  not  drawn  at  Orleans,  aa  alleged. — 
Held,  bad. 

He  further  pleaded  (11),  that  the  sums  alleged  to  be  due  by  virtue  of  the  said  judgment  and 
injunction,  and  under  the  circumstances  mentioned  in  the  count,  would,  according  to  the  laws  of 
France,  form  part  of  the  succession  of  the  deceased,  and  be  assets  in  the  hands  of  the  plaintiff 
as  such  donee  of  the  universality  of  the  real  and  personal  estates  belonging  to  the  succession  of 
the  deceased,  to  be  administered,  such  donee  being,  according  to  the  said  laws,  the  represen- 
tative of  the  deceased  lit  France,  and  entitled  to  the  said  sums  of  money  in  her  represent atire 
character,  and  not  otherwise : — Held,  a  bad  plea,  upon  the  same  ground  that  the  count  was 
held  good. 

He  further  pleaded  (12),  that  the  judgment  in  the  first  count  mentioned  was  a  judgment  by 
default  for  want  of  appearance  by  the  defendant  in  the  court  of  the  Tribunal  de  Commerce,  and 
by  the  law  of  France  would  become  void  as  of  course  on  an  appearance  being  entered : — Held, 
bad  ;  for  that  the  possible  contingency  of  the  judgment  of  the  foreign  court  being  set  aside  there, 
is  no  answer  to  an  action  to  enforce  it  here. 

He  further  pleaded  (13),  that  the  court  of  the  Tribunal  de  Commerce  was  not  a  court  of  com- 
petent jurisdiction  according  to  the  French  law,  because  the  defendant  was  not  a  trader  when 
he  accepted  the  bills,  and  because  the  bills  falsely  purported  to  be  drawn  at  Orleans,  whereas 
they  wore  not  drawn  there,  nor  was  the  drawer  domiciled  there  at  the  time  the  bills  were  drawn : 
— Held,  bad, — it  sufficiently  appearing  that  the  Tribunal  de  Commerce  had  jurisdiction  over 
the  subject-matter  of  the  suit,  and  that  the  matters  alleged  in  the  plea  were  matters  which  (if 
any  defence)  mi^ght  and  ought  to  have  been  set  up  by  way  of  defence  in  that  court 
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The  aaoooi  count  stated,  that  certain  billa  of  exchange  were  drawn  npon  the  defendant  by  Y,, 
and  accepted  by  him  and  dishonoured,  that  V.  died,  and  the  plaintiff  was  according  to  the  laws 
of  France  "  the  donee  of  the  uniTcrsality  of  the  personal  and  real  estates  belonging  to  the  sue- 
cession  of  V.,  and  thereupon  became  entitled  to  all  debts,  claims,  and  causes  of  action  which 
the  deceased  was  entitled  to,  and  the  same  became  and  were  according  te  the  said  laws  vested 
in  the  plaintiff  personally  and  absolutely,  in  the  same  manner  as  they  were  vested  in  V.,  and 
the  plaintiff  was  entitled  to  demand  and  sue  for  the  same  in  her  own  name  and  in  her  own  rights 
and  the  claims  and  rights  of  the  deceased  npon  the  said  bills  became  vested  in  the  plaintiff,  uid 
she  became  entitled  to  sue  the  defendant  thereupon  in  her  own  name  and  in  her  own  right : — 
Held,  good, — it  sufficiently  appearing  that  the  plaintiff  was  entitled  to  sue  npon  the  bills  in  her 
own  right ;  the  fact  of  her  being  the  donee  of  the  universality  of  the  personal  and  real  estates 
belonging  to  the  succession  of  her  deceased  husband  giving  her  by  the  law  of  France  rights 
different  from  those  which  an  executor  or  administrator  has  in  this  country. 

For  the  same  reasons,  a  plea  (16)  to  the  second  count,  that  the  plaintiff  was  not  execntor  or 
administrator  of  V.,  deceased,  was  held  bad. 

The  IStb  plea, — to  both  counts,— stated  that  V.  and  the  defendant,  in  France,  agreed  to  pur- 
chase for  their  joint  benefit  a  debt  due  to  one  Q.,  and  charged  upon  certain  property  in  France; 
that  it  was  agreed  upon  between  them  that  V.  should  advance  the  purchase-money,  and  that 
the  defendant  should  accept  the  bills  in  the  declaration  mentioned  as  a  security  to  the  deceased  in 
ease  the  debt  should  not  realize  the  amount  of  the  purchase-money ;  that,  except  aa  aforesaid, 
there  was  never  any  value  or  consideration  for  the  acceptance  of  the  bills ;  that  V.  recovered 
a  large  snxn  in  respect  of  the  said  debt,  and  retained  the  same;  and  that  the  share  thereof 
belonging  to  the  defendant,  and  so  retained  by  V.,  was  more  than  sufficient  to  satisfy  the  claim 
of  V.  in  respect  of  the  said  judgment  and  bills : — Held,  that  this  plea  was  a  good  answer  to  the 
eltim  in  the  second  count,  as  amounting  to  an  allegation  that  the  bills  were  accommodation 
bills  and  that  there  was  no  value  or  consideration  for  their  acceptance ;  but  that  it  afforded  no 
answer  to  the  first  count. 

That  which  constitutes  a  defence  in  the  foreign  court  is  not  pleadable  in  an  action  upon  tht 
indgment  in  the  courts  of  this  country. 

The  rule,  that,  in  order  to  entitle  a  party  to  sue  in  any  court  of  this  country,  whether  of  law 
or  equity,  in  respect  of  the  personal  rights  of  a  testator  or  intestate,  he  must  appear  to  have 
obtained  probate  or  letters  of  administration  from  the  proper  court  here,  is  subject  to  this  qua* 
lification,  that  he  is  suing  in  right  of  the  deceased. 

The  first  count  of  the  declaration  stated  that  theretofore,  to  wit,  in 
the  year  1840,  at  Orleans,  in  the  empire  of  France,  one  J.  A.  F.  Van- 
quelin,  being  a  French  *8ubject,  and  domiciled  in  the  said  r^o^o 
empire,  by  three  certain  bills  of  exchange  directed  to  the  •■ 
defendant  at  Paris,  required  the  defendant  to  pay  to  his  the  said  J.  A. 
F.  Vanquelin's  order,  at  the  several  times  therein  mentioned,  certain 
sums  of  money  amounting  in  the  *whole  to  the  sum  of  14,000  rmoAQ 
francs  in  money  of  the  said  empire,  and  the  defendant,  in  Paris,  *■ 
accepted  the  said  bills,  and  the  said  J.  A.  F.  Vanquelin  endorsed  the 
said  bills  in  France  aforesaid  to  one  Bolli ;  and  the  said  bills  arrived 
at  maturity,  and  according  to  the  laws  of  the  said  empire  the 
defendant  was  under  the  primary  obligation  to  honour  and  pay  the 
amount  of  the  said  draft?,  and  the  said  J.  A.  F.  Vanquelin  was 
also  liable  as  drawer  of  the  same  to  pay  and  take  up  the  same  in  case 
the  defendant  dishonoured  the  same;  and  the  said  bills  were  all 
dishonoured  by  the  defendant;  and  afterwards,  according  to  the 
laws  of  the  said  empire,  the  said  Bolli,  as  the  holder  and  endorsee 
of  the  said  bills,  took  proceedings  in  the  Court  of  the  Tribunal  of 
Commerce  of  the  department  of  the  Seine,  which  was  a  court  of 
competent  jurisdiction  in  that  behalf,  against  the  defendant  as  acceptor 
and  the  said  J.  A.  F.  Vanquelin  as  drawer  of  the  said  bills,  in  order  to 
enforce  payment  thereof;  and  certain  proceedings  were  thereupon  duly 
had  in  the  said  court,  according  to  the  laws  of  the  said  empire,  and  accora* 
ing  to  the  *practice  and  procedure  of  the  said  court ;  and  a  judg-  r^toAA 
ment  of  the  said  court  was  obtained  by  the  said  Bolli  against  ^ 
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the  said  J.  A.  F.  Vanquelin  and  the  defendant;  and  by  the  said  judg- 
ment it  was  adjudged  and  considered  that  the  defendant  and  the  said 
J.  A.  F.  Vanquelin  were  indebted   to   the  said  BoUi  jointly  and 
severally  in  the  said  amount  of  the  said  bills,  namely  14,000  francs  of 
money  of  the  said  empire,  being  equal  to  560?.  sterling  money  of 
Great   Britain,  together  with   interest   at  the  rate   of  6   per   cent, 
per  annum  from  the  day  of  the  maturity  of  each  bill  till  judg- 
ment;  and  the   defendant  and   the   said  J.  A.  F.  Vanquelin  were 
condemned  to  pay  the  said  amount,  together  with  costs ;  and  there- 
upon, according  to  the  laws  of  the  said  empire,  the  said  J.  A.  F. 
Vanquelin  was,  according  to  the  said  laws,  under  an  obligation  to* 
satisfy  the  amount  of  the  said  judgment,  being  the  said  principal 
sums  and  interest,  and  also  further  to  pay  interest  upon  the  amount 
of  the  said  judgment  at  the  said  rate  till  payment ;  and  also,  according 
to  the  said  laws,  the  defendant  was  liable  to  the  said  J.  A.  F.  Van- 
quelin for  the  amount  of  the  said  bills,  and  in  case  the  said  J.  A.  Van- 
quelin paid  the  amount  of  the  judgment  to  the  saidBolli,  the  defend- 
ant would  become  liable  to  pay  the  said  J.  A.  F.  Vanquelin  the 
amount  of  the  said  judgment,  together  with  interest  upon  the  same 
at  the  rate  of  6  per  centum  per  annum  until  payment,  and  the  said 
J.  A.  F.  Vanquelin  would  become  entitled  to  the  benefit  of  the  said 
judgment  against  the  defendant,  and  would  be  substituted  for  the 
said  Bolli  in  all  his  rights  upon  the  same  against  the  defendant,  and 
entitled  to  enforce  the  same  for  his  own  benefit  against  the  defendant : 
Averment,  that  afterwards,  and  whilst  the  said  judgment  was  in  full 
force  and  unsatisfied  by  either  the  defendant  or  the  said  J.  A.  F.  Van- 
quelin, the   said  J.  A.  F.  Vanquelin  died  within  the  said  empire 
♦3451    *^^  France,  and  the  plaintiff  was,  in  accordance  with  the  laws 
■'   of  the  said  empire,  the  donee  of  the  universality  of  the  real  and  per- 
sonal estates  belonging  to  the  succession  of  the  said  J.  A.  F,  Vanquelin  at 
his  death,  and  thereby ,  and  according  to  the  laws  of  the  said  empire,  all 
rights,  claims,  and  causes  of  action,  and  also  all  liabilities  afid  obHgaiions 
of  the  said  «7.  A.  F.  Vanquelin  vested  in  the  plaintiff  personally  and 
absolutely,  and  the  plaintiff  became,  according  to  the  said  laws,  liable 
personally  upon  the  said  judgment,  and  also  entitled  personally  and  t'n 
her  oum  name  to  sue  for  and  enforce  all  the  rights  and  claims  of  the  said 
J.  A.  F.  Vanquelin,  and  the  plaintiff  was  according  to  the  said  laws 
substituted  for  and  placed  in  the  same  position  with  respect  to  the 
defendant  as  regards  the  said  bills  of  exchange  and  the  said  judgment 
thereon  to  all  intents  and  purposes,  as  the  said  J.  A.  F.  Vanquelin  had 
been  in  his  lifetime:  That,  afterwards,  and  whilst  the  said  judgment 
was  in  full  force  and  unsatisfied,  and  the  plaintifi;' and  defendant  were 
both  liable  thereupon,  the  plaintiff,  in  accordance  with  the  said  laws, 
was  obliged  to  pay  and  did  pay  the  full  amount  of  the  said  judgment 
and  all  interest  due  thereon :  and  thereupon  the  said  Bolli,  according 
to  the  laws  of  the  said  empire,  delivered  to  the  plaintiff'  the  said  bills 
of  exchange  and  the  record  of  the  said  judgment,  and  the  plaintiflF 
then  became  and  was  and  still  is  according  to  the  laws  of  the  said 
empire  entitled  to  the  benefit  of  all  the  rights  of  the  said  Bolli  upon 
the  said  judgment  against  the  defendant,  and  entitled  to  enforce  the 
same  against  the  defendant,  and  to  be  substituted  for  the  said  Bolli  in 
all  his  said  rights  against  the  defendant  in  respect  of  the  said  judg- 
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ment,  and  the  defendant  became  and  was  indebted  and  liablp  to  pay' 
to  the  plaintiff  the  amount  so  paid  by  the  plaintiff  upon  the  said 
judgment,  together  with  6  per  centum  per  annum  interest  *there-   r^QAa 
upon  until  payment :  That  afterwards,  and  before  this  suit,  the  L  «>  ^ 
defendant  having  neglected  and  refused  to  pay  to  the  plaintiff  the  said 
moneys  so  due  from  him  to  the  plaintiff  as  aforesaid,  the  plaintiff  in 
order  to  keep  alive  the  said  liability  of  the  defendant,  and  to  prevent 
the  same  being  barred  by  lapse  of  time,  and  also  in  order  to  give  effect 
to  and  enforce  her  said  claim  against  the  said  defendant  for  the  said 
moneys  due  upon  the  said  judgment,  and  the  further  interest  due  upon 
the  same,  took  proceedings  in  the  said  court,  namely,  the  Tribunal 
Civil  of  the  First  Instance  of  the  department  of  the  Seine,  being  a 
court  of  competent  jurisdiction  in  that  behalf,  and  certain  proceed- 
ings were  thereupon  had  in  the  said  court,  according  to  the  laws  of 
the  said  empire  and  the  practice  and  procedure  of  the  said  court, 
against   the  defendant  at  the  suit  of  the  plaintiff;   and  thereupon, 
according  to  the  practice  and  procedure  of  the  said  court,  that  is  to 
say,  on  the  2d  of  April,  1862,  by  adjudication  of  the  said  court,  an 
injunction  was  made  to  the  defendant  in  the  name  of  law  and  justice 
to  pay  within  twenty-four  hours  to  the  plaintiff  the  several  sums  of 
money  following,  that  is  to  say, — ^first,  14,000  francs  of  money  of  the  said 
empire,  being  the  principal  amount  of  the  said  bills  of  exchange, — 
secondly,  17,640  francs  of  money  of  the  said  empire  for  interest  upon 
the  same  at  the  rate  of  6  per  centum  per  annum  from  the  2d  day  of 
February,   1841,  to  the  2d  day  of  February,  1862,— thirdly,  the 
interest  from  the  said  2d  of  February,  1862,  until  payment,  at  the 
said  rate, — fourthly,  152/r.  60c.  of  money  of  the  said  empire,  for 
costs;   and,  failing  to  do  so,  it  was  adjudged  and  notified  to  the 
defendant  that  he  would  be  constrained  to  do  so  by  all  lawful  means 
and  by  arrest  of  his  body :  And  that  all  conditions  precedent  were 
performed,  and  all  times  elapsed,  and  all  matters  and  tnings  had  been 
♦done  and  happened,  necessary  to  entitle  the  plaintiff  according   r*Q^7 
to  the  laws  of  the  said  empire  to  be  paid  the  said  sums  of  ^ 
money,  amounting  in  the  whole  to  the  equivalent  in  sterling  money 
of  Great  Britain  of  1285/.  10*.  lOrf.,  which  the  defendant  was  so 
enjoined  to  pay  to  her  as  aforesaid  ;  and  that  the  defendant's  liability 
to  pay  the  same  still  was,  at  the  commencement  of  this  suit,  and  still 
is,  in  full  force  and  effect ;  and  the  defendant  wholly  refuses  to  pav 
the  same,  or  any  part  thereof,  and  the  whole  remains  due  and  unpaid. 
The  second  count  stated,  that  theretofore,  to  wit,  at  Orleans,  in  the 
empire  of  France,  one  J.  A.  F.  Vanquelin,  by  his  three  several  bills 
of  exchange,  now  overdue,  directed  to  the  defendant,  at  Paris,  in  the 
said  empire,  reC[uired  the  defendant  to  pay  to  his  the  said  J.  A.  F. 
Vanquelin's  several  orders  the  three  several  sums  of  money  following, 
that  is  to  say,  one  bill  for  5000  franca  of  the  money  of  the  said  empire, 
another  bill  for  4000  francs  of  the  said  money,  and  a  third  bill  for 
5000  francs  of  the  said  money,  amounting  in  the  whole  to  14,000 
francs,  being  of  the  equivalent  value  of  560t  sterling  money  of  Great 
Britain,  at  the  several  dates  therein  mentioned;  and  the  defendant 
accepted  the  said  bills ;  and  the  defendant  thereupon  became  liable 
according  to  the  laws  of  the  said  country  to  honour  and  pay  the  said 
drafts  at  maturity ;  and  the  defendant  dishonoured  the  said  drafts  and 
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each  of  them ;  and  thereupon,  according  to  the  laws  of  the  said  em- 
pire, the*defendant  became  indebted  to  the  said  J.  A.  F.  Vanquelin, 
m  the  several  amounts  of  the  said  bills,  and  liable  to  pay  to  him  the 
said  amounts  of  each,  together  with  6  per  cent,  interest  thereon  until 
payment ;  and  afterwards,  aud  before  this  suit,  and  whilst  the  whole 
of  the  said  several  principal  sums  due  from  the  defendant  to  the  said 
J.  A.  F.  Vanquelin,  together  with  the  said  interest,  were  due  and 
^oAQ^  wholly  unpaid,  *and  the  defendant's  liability  to  pay  the  same 
J  and  each  of  them  was  in  full  force  and  e^ect,  the  said  J.  A.  F. 
Yanquelin  died,  and  the  plaintiff  was,  according  to  the  laws  of  the 
said  empire,  the  donee  of  this  universality  of  the  personal  and  real  estates 
belonging  to  the  succession  of  the  said  J,  A.  F,  Vanquelint  and  thereupon 
became  entitled  to  all  debtSy  claims,  and  causes  of  action  which  the  said  «/l 
A.  F.  Vanquelin  was  entitled  to,  and  the  same  became  and  were  according 
to  the  said  laws  vested  in  the  plaintiff  personally  and  absolutely^  in  the 
same  manner  to  all  intents  and  purposes  as  they  were  vested  in  the  said 
J.  A.  F.  Vanquelin,  and  the  plaintiff  was  and  is  entitled  to  demand 
and  sue  for  the  same  in  her  own  name  and  in  her  own  right,  and  the 
claims  and  rights  of  the  said  J.  A.  F.  Vanquelin  upon  the  said  several 
bills  of  exchange  became  vested  in  the  plaintiff,  and  the  plaintiff  be- 
came entitled  to  sue  the  defendant  thereupon  in  her  own  name  and  in 
her  own  right:  Averment,  that  the  defendant  had  wholly  refused 
or  neglected  to  pay  the  plaintiff  the  amount  of  the  said  bills  and 
interest,  or  any  part  thereof;  and,  at  the  commencement  of  this  suit, 
the  whole  remained  unpaid,  and  the  defendant  was  justly  indebted  to 
the  plaintiff  in  respect  of  the  premises  and  according  to  the  said  laws 
in  the  sum  of  31,990  francs  in  money  of  the  said  empire,  for  the  prin- 
cipal of  the  said  three  bills  of  exchange,  and  interest  thereon  at  the 
said  rate,  being  equal  to  12792.  10s.  6d.  sterling  money  of  Great 
Britain ;  and  that  the  defendant  had  neglected  and  refused  to  pay  the 
same  or  any  part  thereof. 

The  third  count  was  for  money  payable  by  the  defendant  to  the 
plaintiff  for  money  paid  by  the  plaintiff  for  the  defendant  at  his  re- 
quest, and  also  for  interest  for  the  forbearance  at  interest  at  the 
aefendant's  request  of  moneys  due  and  owing  from  the  defendant  to 
*3491  ^^^  plaintiff,  and  also  for  money  found  to  be  due  *from  the 
-I  defendant  to  the  plaintiff  upon  accounts  stated  between  them, 
and  also  for  money  promised  by  the  defendant  to  the  plaintiff  to  be 
paid  in  accordance  with  a  certain  judgment  of  a  certain  court  in 
France  whereby  the  defendant  was  declared  and  adjudged  to  be 
indebted  to  the  plaintiff  in  a  large  sum  of  money,  and  was  enjoined 
thereby  to  pay  the  same  to  the  plaintiff.    Claim  20002. 

The  defendant  demurred  to  the  first  count,  on  the  ground  that  ''the 
said  count  does  not  allege  that  the  plaintiff  is  the  legal  personal  repre- 
sentative of  the  said  deceased  in  this  country,  nor  any  legal  title  in  the 
plaintiff  to  sue  in  this  country  upon  the  said  judgment ;  and  also  that 
the  said  count  does  not  allege  that  the  judgment  first  mentioned 
therein  was  final  and  definitive."    Joinder. 

He  also  demurred  to  the  second  count,  on  the  ground  that  "  the  said 
oount  does  not  allege  that  the  plaintiff  is  the  legal  personal  represent- 
ative of  the  said  deceased  in  this  country,  nor  any  legal  title  in  the 
plaintiff  to  sue  upon  the  said  bills  in  this  country.^'    Joinder. 
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The  defendant  also  pleaded, — first,  to  the  first  count,  that,  though 
the  said  J.  A.  F.  Vanquelin  drew  the  said  bills  of  exchange,  yet  he 
did  not  draw  them  at  Orleans,  as  alleged. 

Eleventh  plea,  to  the  first  count,  that  the  sums  of  money  alleged 
to  be  due  by  virtue  of  the  said  judgment  and  the  said  injunction  and 
under  the  circumstances  in  the  said  count  mentioned,  would,  accord- 
ing to  the  laws  of  the  said  empire  of  France,  form  part  of  the  succes- 
sion of  the  said  J.  A.  F.  Yanquelin,  deceased,  and  be  assets  in  the 
hands  of  the  plaintifTas  such  donee  of  the  universality  of  the  real  and 
personal  estates  belonging  to  the  said  succession  of  the  said  deceased 
to  be  administered,  such  donee  being  according  to  the  *said  r^oKA 
laws  the  representative  of  the  said  deceased  in  France,  and  L 
entitled  to  the  said  sums  of  money  in  her  said  representative  capacity, 
and  not  otherwise ;  and  that  the  plaintiff  is  not  in  this  country  tne 
executrix  of  the  last  will  and  testament  of  the  said  J.  A.  F.  Vanque- 
lin, deceased,  or  the  administratrix  of  the  goods,  chattels,  and  credits 
which  were  of  the  said  J,  A.  P.  Vanquelin,  deceased,  at  the  time  of 
his  death. 

Twelfth  plea,  to  the  first  count,  that  the  judgment  in  the  said  count 
first  mentioned,  was  a  judgment  by  default  against  the  defendant  for 
not  appearing  in  the  said  proceedings  in  the  said  Court  of  the  Tribu- 
nal of  Commerce,  and  that,  according  to  the  law  of  France,  the  said 
judgment  and  the  said  injunction  in  the  said  count  mentioned  would 
become  void  and  of  no  effect,  as  of  course,  as  soon  as  the  defendant 
entered  an  opposition  to  the  said  judgment  in  the  said  court  in  which 
the  same  was  obtained. 

Thirteenth  plea,  to  the  first  count,  that  the  said  judgment  of  the 
said  Court  of  the  Tribunal  of  Commerce  was  a  judgment  by  default 
foT  want  of  appearance  by  the  defendant ;  and  that  the  said  court  was 
not  a  court  of  competent  jurisdiction  in  that  behalf,  as  alleged,  accord- 
ing to  the  laws  of  the  said  empire,  because  the  defendant  was  not  a 
trader  when  he  accepted  the  said  bills,  and  because  the  said  bills 
falsely  purport  to  have  been  drawn  at  Orleans,  whereas  the  said  bills 
were  not  drawn  at  Orleans ;  and  that  the  said  J.  A.  F.  Vanquelin  was 
not  there  domiciled  at  the  time  the  said  bills  were  so  drawn  as  aforesaid. 

Sixteenth  plea,  to  the  second  CQunt,  that  the  plaintiff  is  not  in  this 
country  the  executor  of  the  last  will  and  testament  of  the  said  J.  A. 
F.  Vanquelin,  deceased,  or  the  administrator  of  the  goods,  chattels, 
and  credits  which  were  of  the  said  J.  A.  F.  Vanquelin,  deceased,  at 
the  time  of  his  death. 

^Eighteenth  plea,  to  the  first  and  second  counts,  that  the  r^^^i 
said  J.  A.  F.  Vanquelin,  deceased,  and  the  defendant,  in  the  ^ 
said  empire  of  Franoe,  agreed  to  purchase  for  their  joint  benefit  a 
certain  debt  due  to  one  Madame  de  Querecqae,  and  charged  upon 
certain  property  in  France,  at  a  certain  price  which  was  below  the 
amount  of  the  said  debt ;  and  it  was  agreea  between  them  that  the  said 
deceased  should  advance  the  purchase-money,  and  that  the  defendant 
should  accept  the  said  bills  in  the  said  counts  mentioned  as  a  security 
to  the  said  deceased  in  case  the  said  debt  ahould  not  realise  the 
amount  of  the  said  purohaae-monej ;  and  that»  except  aa  aforesaid, 
there  was  never  any  value  or  consideration  for  the  derendant's  accept* 
log  the  said  bills ;  and  that  the  said  deccnurad  recovered  and  receiyea  a 
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The  Attorney-General  v,  Bouwens,  4  M.  &  W.  171,  191,  where  this 
subject  is  very  fully  discussed,  Lord  Abioger,  C.  B.,  says:  "What- 
ever may  have  been  the  origin  of  the  jurisdiction  of  the  ordinary  to 
grant  probate,  it  is  clear  that  it  is  a  limited  jurisdiction,  and  can  be 
exercised  in  respect  of  those  effects  only  which  he  would  have  had 
himself  to  administer  in  case  of  intestacy,  and  which  must  therefore 
have  been  so  situated  as  that  he  could  have  disposed  of  them  in  pioa 
usus.  As  to  'the  locality  of  many  descriptions  of  effects,  household 
and  movable  goods,  for  instance,  there  never  could  be  any  dispute: 
but,  to  prevent  conflicting  jurisdictions  between  different  ordinaries 
with  respect  to  choses  in  action  and  titles  to  property,  it  was  estab- 
lished as  law  that  judgment-debts  were  assets,  for  the  purposes  of 
jurisdiction,  where  the  judgment  is  recorded  ;  leases,  where  the  land 
lies;  specialty-debts,  where  the  instrument  happens  to  be;  and  simple- 
contract-debts,  where  the  debtor  resides  at  the  time  of  the  testator's 
death :  and  it  was  also  decided,  that,  as  bills  of  exchange  and  promis- 
sory notes  do  not  alter  the  nature  of  the  simple-contract  debt,  but  are 
merely  evidences  of  title,  the  debts  due  on  these  instruments  were 
assets  where  the  debtor  lived,  and  not  where  the  instrument  was 
found."  The  first  plea  is  clearly  bad.  [iu^A,  Q.  C,  conceded  that.] 
The  eleventh  plea, — that  the  money  alleged  to  be  due  by  the  law  of 
France  formed  part  of  the  succession  of  the  deceased, — is  also  bad.  It 
*^5fil  ^^®^  °^^  deny  the  *plaintiff*s  liability  to  pay  the  amount  of 
J  the  judgment  to  Bolli,  or  the  fact  of  the  payment;  nor  does  it 
even  allege  that  it  formed  assets  of  the  deceased  in  this  country ;  and, 
for  the  reasons  already  urged,  it  is  no  answer  to  the  plaintiff's  claim 
to  say  that  that  which  she  is  seeking  to  recover  formed  assets  in 
France,  and  that  the  plaintiff  has  not  obtained  probate  or  letters  of 
administration  here.  The  twelfth  plea  addresses  itself  to  the  judg- 
ment of  the  court  of  the  Tribunal  de  Commerce.  As  it  stands,  it  is  a 
valid  judgment:  but  it  is  not  needed  to  sustain  the  present  action. 
The  thirteenth  plea  is  also  clearly  a  bad  plea.  By  the  comity  of 
nations,  the  judgment  of  a  foreign  court  is  held  to  be  conclusive  of 
the  rights  between  the  parties,  unless  it  be  shown  that  there  was  a 
total  absence  of  jurisdiction,  and  that  the  proceeding  was  contrary  to 
natural  justice.  The  courts  here  cannot  try  questions  which  might 
have  been  tried,  and  must  be  assumed  to  have  been  properly  tried,  in 
the  foreign  court.  The  authorities  upon  this  subject  are  so  well 
known  that  it  is  hardly  necessary  to  refer  to  them.  They  will  all  be 
found  collected  in  the  notes  to  The  Duchess  of  Kingston's  Case,  in  2 
Smith's  Leading  Cases,  5th  edit.,  682  et  seq.  The  question  sought  to 
be  raised  by  the  sixteenth  plea,  that  the  plaintiff  is  not  executor  or 
administrator  of  the  deceased  in  this  country,  is  already  disposed  of. 
And  the  eighteenth  plea  discloses  only  matter  which  might  have  been 
urged  by  way  of  defence  in  the  foreign  court. 
Ijush,  Q.  C.  (with  whom  was  H.  J.  Hodgaon)^  contri.(a) — "  The  g^ne* 

(•)  The  poiota  marked  for  ftrgament  ob  tht  put  of  tht  defondant  w«r«  m  fSoUovf  :-* 
^f  <o  tht  dtmnrrtrw  to  lAe  declaration, — As  to  the  flrtt  count, — <'  That  the  plaiatiff  elaias 
MOordiBg  to  tht  lawt  ef  Prance  a«  the  mWersal  donee  of  the  niocenlon  betonging  to  ihm 
deeeand  VanqoeUB,  and  In  thst  oapaeity  aad  in  bis  right  to  eoforee  the  eaid  jvdf OMot  agidnH 
thedefeftdaat;  hni  that,  theagk  the  eomt  stalie  that  the  pfabiatUT  was  bj  the  lavs  af  fkuM 
inhetitated  for  the  deoeated  Vanquelin  with  reipaot  to  the  defondan^  aa  n$u^  the  laid  bllli 
of  ezohange  and  the  lald  Judgment  thereon  to  all  Intents  and  purposes,  it  does  not  appear  thai 
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ral  rule  is,  that,  in  order  to  sue  in  *any  court  of  thia  countrj,  r^og^ 
whether  of  law  or  equity,  in  respect  of  the  personal  rights  or  L  •*"' 
property  of  a  deceased  person,  the  plaintiff  must  appear  to  have  ob- 
taioed  probate  or  letters  of  administration  in  the  proper  spiritual  court 
of  this  country :"  1  Williams  on  Executors,  6th  *edit^  321 :  and  r«qra 
see  the  judgment  of  Tindal,  C.  J.,  in  Whyte  v.  Eose,  8  Q.  B.  L  ^^ 
493  (E.  C.  L.  B.  vol.  43),  2  Gale  k  D.  812.  It  is  immaterial  where 
the  money  when  recovered  will  b^  administered.  No  doubt,  a  judg- 
mentdebt  constitutes  assets  where  the  judgment  is  recorded:  but  that 
zneaDs  a  judgment  of  a  court  in  this  country.  A  simple-co?>tract-debt 
is  assets  only  where  the  debtor  is  found :  and  here  a  foreign  judgment 
ranks  among  simple-contract-debts.  The  question  is,  does  the  plain- 
tiff claim  the  money  from  the  defendant  as  representing  her  deceased 
husband  ?  If  she  does,  her  title  to  sue  must  be  vouched  by  the  pro* 
per  spiritual  court  here.  The  declaration  is  studiously  ambiguoas  in 
this  respect:  it  alleges  that  the  plaintiff  is  ''the  donee  of  the  univer- 
sality  of  the  real  and  personal  estates  belonging  to  the  succession  of 
Yanqaelin  at  bis  death,  *and  thereby  and  according  to  the  laws  ^#059 
of  France,  all  rights,  claims,  and  causes  of  action,  and  also  all  ^ 
liabilities  and  obligations  of  Yanquelin,  vested  in  the  plaintiff  per- 
sonally and  absolutely,  and  the  plaintiff  became,  according  to  the  said 
laws,  liable  personally  upon  the  said  judgment,  and  also  entitled  per- 
sonally in  her  own  name  to  sue  for  and  enforce  all  the  rights  and 
claims  of  Yanquelin.'^    In  what  does  that  substantiality  differ  from 

tlM  pUintiff  is  tbe  legal  penonal  reprasentatiye  in  this  oountry :  "  and  thai  tha  udd  jadgment 
U  net  ftaal  and  deftniHTe." 

Ai  to  the  leoond  ooont,-^"  That  the  eonnt  states  oertain  aeoeptanoes  of  tht  defendant  in 
fiirov  of  the  deoeaaed  Vanqnelin,  and  that  the  amonnt  thereof  was  dne  to  the  deoeased  at  the 
tine  of  hit  death ;  bat,  thovgh  the  eonnt  shows  that  the  same  passed  to  tht  plaintiff  aooording 
to  Om  lawi  of  France  on  the  death  of  the  said  deoeased,  there  is  no  allegation  that  tht  plaintiff 
is  the  legal  personal  represtntatlTe  In  this  ooantry  of  the  said  deceased." 

Am  to  l&<  doaiifrert  to  ik€  pltatf-^ 

As  to  the  first  plea,—"  That,  an  immaterial  traTerse  cannot  be  demnrred  to ;  but,  as  the  ayer- 
raent  relates  to  a  bill  of  exchange  drawn  in  a  foreign  eonntry,  there  is  nothing  to  show  that  tht 
traTerse  is  immaterial." 

As  to  the  eleyenth  plea,—"  The  plea  alleges  that  the  snbject-matter  of  the  first  count  is  part 
of  the  estate  of  the  deceased  Vanqnelin,  and  that  the  plaintiff  is  entitled  to  it  in  France  in  her 
Wf^tj  as  representing  the  deoeased,  and  not  otherwise;  and,  that  being  so,  the  plaintiff  is 
not  entitled  to  sne  in  her  own  right  in  this  country.  Her  haying  in  her  reprasentatiye  capacity 
b  Prance  discharged  the  liability  of  the  deceased,  cannot  pat  her  in  a  bettor  position  than  if 
the  dseeastd  himself  had  discharged  it  The  eonnt  shows  that  the  plaintiff  snes  only  in  right 
•f  the  deceaaed,  and  does  not  ayer  that  she  is  his  legal  personal  repreoenlatiye  in  this  country."' 

As  to  the  tvrifth  plea,—"  The  plea  shows  that  the  jndgnent  declared  npea  Is  not  bindings 
liBse  it  would  beeome  yold  and  of  no  effect,  as  of  ooorse,  upon  tht  defiradaat  manly  tnlsring 
■a  opposition  to  it    This  is  not  like  a  judgment  by  default  for  non<appearanct  in  th\»  country."' 

As  to  tht  thfateentb  plea,—"  Hie  count  alleges  that  tht  said  court  was  a  court  of  oompetent 
*  joMielMin,  and  thia  plea  traytnas  that  ayermen^  and  state*  the  law  of  Vranot  upon  thai 
p^iat  The  irkolm  mattar,  tharsfbie^  was  ooram  nan  judios^  and  tha  oouit  is  Wnam  must  baya 
been  misled." 

As  to  the  siztatnth  plea,— "  Tha  second  count,  to  which  this  plea  is  pleaded,  b  ibwded  upoB* 
At  isfcndartf^  allegud  aoceptancts  in  ftyonr  of  tht  deceased  Vanqnelin,  and  allagaa  that  they 
vwodMtohimattliatlmaof  hisdeath.  Tht  |daintiff  may  hatha  legal  NpiWiBtatlyttf  tha 
dssiMad  Vaa«MU&  in  Vrtsioa |  hot  bo  panon  can  sua  ia  Ibt  fmirti  af  thia  ssiiliy  in  right  sd 
*  iWisaassii,  aawspt  his  legai  peisaaat  tepresantatiya  empowarsd  at  afyeialsd  by  tha  prtyar  tdr 
Waal  of  this  country." 

As  to  te  alghleonth  plaur-^Tha  plea  showa,  that,  out  otm^Mj  helMgbff  ta  tlw  dafca4M% 
*e  arid  VaoqwIiB  Ntalntd  mart  thaa  snOtlanl  ta  saAWy  fait  «lai«  IB  psapaoMC^ha  said  indcr 

MiAfBd  UUa  fT  miahii^ik  uDd  thirt  thanfm  ia  haa  1 
0.  B,  V.  8.,  VOL.  XV.— 16 
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the  position  of  an  execator  or  administrator  here?  [Erlb.  0.  J. — 
The  rights  and  liabilities  of  the  testator  or  intestate  do  not  Jevolvc 
personally  and  absolutely  on  his  executor  or  administrator.]  It  is  not 
alleged  that  the  plaintiff  would  be  liable  according  to  the  French  law 
beyond  the  amount  of  the  assets  coming  to  her  hands.  If  this  debt 
when  recovered  would  form  part  of  the  deceased's  assets  or  "  succea- 
fiion,"  the  plaintiff  can  only  sue  for  it  as  his  administratrix  :  King  v. 
Thorn,  1  T.  R.  489 ;  Ord  v.  Fenwick,  8  East  103.  [Williams,  J.— 
It  was  not  necessary  for  the  plaintiff,  under  the  circumstances  stated 
in  this  declaration,  to  have  probate  or  letters  of  administration  to 
entitle  her  to  sue.  The  payment  to  Bolli  was  after  the  death  of  Van- 
quelin :  the  plaintiff  was  not  bound  to  sue  in  a  representative  charac- 
ter.] The  judgment  of  Lord  Ellen  borough  in  Ord  v.  Fenwick  shows 
that  she  was.  [Erls,  C.  J. — It  was  enough,  to  sustain  Lord  Ellenbo- 
rough's  proposition  there,  that  the  plsLintin  might  have  sued  as  execu- 
trix.] The  plaintiff  is  not  suing  here  upon  a  judgment  obtained  by 
her  in  France:  the  proceeding  in  the  Tribunal  Civil  of  the  First 
Instance  of  the  department  of  the  Seine,  was  merely  a  proceeding 
founded  upon  and  intended  to  enforce  the  judgment  of  the  Court  of 
the  Tribunal  of  Commerce.  The  second  count  raises  another  ques- 
ition.  There  is  no  allegation  there  that  the  plaintiff  has  paid  any  money, 
^3801  ®^  *^  ^^  found  a  right  in  herself.  The  *eleventh  plea  deals 
-I  with  the  judgment  and  the  proceeding  to  enforce  it.  If  the 
4irst  count  makes  the  plaintiff  no  more  than  an  executrix  or  adminis- 
tratrix,  the  eleventh  plea  is  a  good  answer  to  that:  it  is  a  traverse 
that  she  fills  that  character.  So  that  either  the  declaration  is  bad,  or 
the  plea  is  good  as  traversing  what  the  plaintiff  alleges  to  the  cod- 
trary.  She  alleges  that  the  character  with  which  she  is  clothed  en- 
titles her  (in  France)  to  sue,  not  *'  in  her  own  right,"  but  "in  her  own 
name,"  which  is  no  more  than  an  executor  might  say.  As  to  the 
twelfth  plea,  it  is  clear  that  there  can  be  no  cause  of  action  here  upon 
a  judgment  of  a  foreign  court  which  is  not  final  in  the  country  where 
It  is  obtained.  This  plea  alleges  that  the  defendant  might  come  in  at 
any  time  and  set  that  judgment  aside.  The  thirteenth  plea  is  a  denial 
of  the  jurisdiction  of  the  court  in  which  the  judgment  was  obtained. 
It  goes  on  to  allege  why:  but  that  is  wholly  immaterial;  for,  the 
foreign  law  is  only  matter  of  evidence.  The  sixteenth  plea  is  a  good 
answer  to  the  second  count  if  the  argument  that  the  plaintiff  was 
bound  to  sue  in  a  representative  character  is  well  founded.  As  to 
the  eighteenth  plea, — if  there  was  a  special  bargain  such  as  is  alleged 
in  this  plea,  no  implied  promise  to  repay  the  money  could  arise.  As 
regards  the  second  count,  the  plea  amounts  in  substance  to  this,  that 
the  bills  were  accepted  for  the  accommodation  of  the  drawer,  and 
that  there  was  no  value  or  consideration  for  the  defendant's  accept- 
ance. 

Smithj  in  reply. — The  first  count  distinctly  avers  that  the  plaintiff 
is  suing,  not  in  a  representative  character,  but  in  her  own  right.  If, 
she  was  entitled  to  sue  in  her  own  right  in  respect  of  this  cause  of  action 
in  Prance,  she  is  entitled  to  do  so  here.  [Erle,  0.  J,— We  think  the 
*8A11  ^^^^  count  tenable  on  the  ground  put  by  *my  Brother  Wil- 
-*  liapiSi  viz.,  that  the  plaintiff  paid  the  money  after  the  death  of 
Yanquelin,  and  so  beoame  entitled  to  sue  in  her  own  name  and  right. 
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Address  your  attention  to  the  second  count,  and  to  the  pleas,  and  more 
especially  to  the  eighteenth.  Williams,  J. — In  whatever  language  yott 
put  it^  you  cannot  disguise  the  fact  that  the  plaintiff  was  tlie  personid 
representative  of  her  husband  in  France.  The  second  count  relies  on 
a  cause  of  action  which  accrued  to  the  husband  in  his  lifetime.]  The 
second  count  alleges  that  the  bills  were  drawn  and  accepted  in  France, 
that  the  plaintiff  was  donee  of  the  universality,  and  as  such  eniitled 
by  the  law  of  France  to  sue  in  her  own  name  and  in  her  own  right  in 
respect  of  claims  and  causes  of  action  accruing  to  her  in  that  charac- 
ter: and  this  is  not  traversed :  consequently  that  which  is  essential 
to  give  her  the  right  so  to  sue  in  France  is  admitted.  [Keating,  J. — 
What  is  the  precise  position  of  the  "  donee  of  the  universality"  by 
the  French  law  ?  Hodgson, — If  she  chooses  to  take  the  assets  with- 
out inventory,  she  becomes  liable  to  all  the  debts  and  obligations  of 
the  deceased :  but,  if  she  avails  herself  of  the  benefit  of  inventory, 
her  liability  is  limited  to  the  value  of  the  assets.]  What  the  law  of 
France  may  be,  is  only  matter  of  proof,  if  traversed.  The  eleventh 
plea  is  sufficiently  answered  by  what  has  already  been  said.  Th6 
twelfth  plea  shows  that  the  judgment  is  an  existing  judgment.  [Wil- 
liams, J. — What  judgment?]  The  judgment  obtained  by  Bolli  in 
the  Coart  of  the  Tribunal  de  Commerce.  The  other  is  a  proceeding 
in  a  diflferent  court — an  injunction  to  pay.  As  to  the  thirteenth  plea, 
-^whether  the  defendant  was  a  trader  or  not,  or  whether  the  allega- 
tion that  the  bill«  were  drawn  at  Orleans  were  true  or  not,  were  mat- 
ters properly  triable  in  the  Tribunal  of  Commerce.  These  are  matters 
which  it  is  not  for  this  court  to  enter  into.  *  Where  the  court  r*ggo 
in  which  the  judgment,  whether  foreign  or  colonial,  is  pro-  ^ 
nounced  has  jurisdiction  over  the  subject-matter  and  over  the  person 
of  the  defendant,  add  it  appears  that  he  has  had  an  opportunity  of, 
making  his  defence  there,  the  grounds  of  the  judgment  cannot  be 
impeached  in  an  action  upon  the  judgment  in  our  courts:  The  Bank 
of  Australasia  v.  Nias,  16  Q.  B.  717  (E.  C.  L.  R.  vol.  71);  Castrique 
V.  Imrie,  8  C.  B.-N.  S.  1  (E.  C.  L.  R.  vol.  98);  Imrie  v.  Castrique,  8 
C.  B.  N.  S.  405.  [Williams,  J.— You  say  that  the  effect  of  the  judg- 
meat  by  default  in  the  French  court  is,  to  admit  that  the  plaintiff  was 
in  a  position  to  prove  everything  that  was  necessary  to  give  him  sue* 
cess  in  the  action  ?]  Yes.  As  to  the  eighteenth  plea,  if  what  is  ther^ 
alleged  was  partof  the  original  bargain  or  arrangement,  it  might  have 
been  set  up  as  a  defence  in  the  French  court.  The  statement  in  that 
plea  is  at  all  events  no  answer  to  the  allegation  in  the  declaration  that 
the  plaintiff  was  obliged  to  pay  the  amount  of  the  judgment  to  Bolli| 
and  thus  became  by  the  law  of  France  entitled  to  enforce  it  against 
the  defendant.  The  facts,  if  true,  might  possibly  be  an  answer  to' 
the  seoond  count,  as  showing  in  effect-that  the  bills  were  accommoda- 
tion bills;  and,  if  it  bad  been  confined  to  that,  it  probably  would  not 
have  been  demurred  to,  [Williams,  J. — Our  judgment  may  be 
divided  on  the  demurrer  to  that  plea.] 

Hodgson,  with  the  permission  of  the  court,  referred  to  the  following 
additional  authorities  :—Havelock  v.  Bockwood,  8  T.  R.  268 ;  Bowles 
V-  Orr,  1  Y.  &  0.  464;  Plummer  t;.  Woodbnrne,  4  B.  &  0.  626  (E.  0. 
L.  B.  vol  lOX  7  D.  &  B.  25 ;  Smith  v.  NicoUs,  7  Soott  147,  6  If .  0; 
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fi9,  r  Powl.  p.  0.  282,  aud  Patrick  v.  Sbedden,  2  Ellis  &  B.  14  (B. 
C.  L.  B.  vol.  76).(a) 

•aesi  *^^^^i  0,  J.-^Upon  the  argament  of  thege  deqiarrei?, 
J  eevaral  questions  have  been  raised  with  reference  to  the  French 
b^.  The  foandation  of  the  litigation  was  certain  bills  of  exchange 
q{  which  the  deceased,  Jacques  Alexander  FranQois  Yanqnelin,  was 
4rawer,  the  defendant  the  acceptor,  and  one  Bolli  the  endorsee.  Bolli 
brought  an  action  against  both  drawer  and  acceptor  in  the  Court  of 
%hQ  Tribunal  de  Oommerce  of  the  department  of  the  Seine,  and  ob- 
tained judgment  against  them.  Yanquelin,  the  drawer,  died :  bis 
widow»  the  now  plaintiff,  in  aooordanee  with  the  laws  of  Franee, 
became  the  donee  of  the  universality  of  the  real  and  personal  estates 
belonging  to  the  succeasion  of  the  deceased  at  his  death;  and  she 
I^Ueges  that  thereby  and  according  to  the  laws  of  France  all  rights^ 
claims,  and  causes  of  action,  and  all  liabilities  and  obligations  of  tbe 
deceased  vested  in  her  pieraonally  and  absolutely,  and  she  became^ 
According  to  the  said  laws,  liable  personally  upon  the  said  judgment) 
l^nd  also  entitled  personally  and  in  her  own  name  to  sue  for  and 
^force  all  the  rights  and  claims  of  the  deceased,  and  that  she  was 
According  to  the  said  laws  substituted  for  and  placed  in  the  same  posi- 
lion  with  respect  to  the  defendant,  as  regarded  the  said  bills  of  ex- 
change and  the  judgment  thereon,  to  all  intents  and  purposes,  as  the 
deceased  had  been  in  his  lifetime.  The  count  then  goes  on  to  allege 
that  afterwards,  and  whilst  the  judgment  was  in  full  force  and  un- 
natisfied,  and  the  plaintiff  and  defendant  were  both  liable  thereupon, 
the  plainti^  in  accordance  with  the  laws  of  France,  was  obliged  to 
pay  and  did  pay  the  full  amount  of  the  judgment  and  all  interest  duo 
thereon,  and  tMt  thereupon  Bolli  delivered  to  her  the  said  bills  of 
exchange  and  the  record  of  the  said  judgment,  and  the  plaintiff  then 
became  and  still  was  according  to  the  laws  of  France  entitled  to  the 
*9641  ^^^^^^  ^^  ^'^  ^^^  rights  of  Bolli  ^upon  the  said  judgment 
^J  against  the  defendant,  and  entitled  to  enforce  the  same  against 
the  defendant,  and  to  be  substituted  for  Bolli  in  all  his  rights  against 
the  defendant  in  respect  of  the  said  judgment ;  and  that  the  defendant 
became  indebted  and  liable  to  pay  her  the  amount  so  paid  by  her 
vpon  the  said  judgment,  with  6  per  cent,  interest  thereon  until  jMiy- 
pient.  The  OQunt  then  goes  on  to  allege  that  the  plaintifl^  having 
ihese  rights,  in  ofder  tp  ktiep  alive  the  liability  of  the  d^endant^  ana 
to  prevent  the  QAme  from  Wing  barred  by  lapse  cf  ttnie>  aod  in  order 
to  give  efSdOk  to  and  enfoie^  her  claim  against  the  defendant,  took; 
prooeedi^gs  in  the  Tribtmal  Oivil  of  the  First  Instanoa  of  the  depart^ 
ipeut  of  Vk^  Sein^  and  that  thereupon,  aocor^ng  to  the  pradiee  and 
procedure  qf  the  said  Qai«rt»  c«k  the  2d  of  April  1862,  by  a4|ndiesticm 
of  the  said  CQurt  an  i^ttiietioA  was  made  to  the  defendant  to  pay  oer^ 
taip  sums  of  money  for  principal  interest,  and  costs,  and  it  was 
l^cy^<^^  ^^  notified  to  tk^  d^adant  that  he  would  he  ooastrained 
to  do  so  by  all  lawful  means  and  by  arrest  of  Uft  hocfy.  Tiiat  is  Urn 
iub4«WHl  9X  th9  fiiet  eonitt  The  substance  of  the  aeeoad  eoont  is, 
itvit  ^Ttaipi  bi)^  Qf  eija^hwga  were  drawn  upon  the  defendant  by  th* 
doc^M^  and  tcQQp|e4  kj  him,  ^nd  diaheooured ;  that  the  deeeeaed 
4^4  a«4.  tdf  pl«iirtif(  WM  tKMQidiAg  ta  the  laws  ef  Frai»oe  the  donea 

(a)  And  m§  SimpMS  v.  Fogo,  M  Law  J.,  Ch.  067,  ob  appMd,  82  Law  J.,  Ch.  S49. 
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of  the  universality  of  the  personal  atid  real  estates  belonging  to  the 
succession  of  the  deceased,  and  thereupon  became  entitled  to  all  debtsi 
claims,  and  causes  of  action  which  the  deceased  was  entitled  to>  and 
the  same  became  and  were  according  to  the  said  laws  vested  in  th^ 
plaintiff  personally  and  absolutely,  in  the  same  manner  to  all  ititenti 
and  purposes  as  they  were  vested  in  the  deceased^  and  the  plaintiff 
was  entitled  to  demand  and  sue  for  the  same  in  her  own  name  and  in 
her  own  rights  and  the  claims  and  rights  of  the  deceased  upon  riog^ 
*the  said  bills  became  vested  in  the  plaintiff,  and  she  became  ^ 
entitled  to  sue  the  defendant  thereupon  in  her  own  name  and  in  her 
own  right;  and  she  demands  payment  of  the  amount  thereof  and 
interest.  The  ground  of  the  demurrei*  to  these  two  counts,  is,  tha^ 
the  plaintiff  is  in  effect  suing  in  a  representative  character,  which  she 
cannot  do  without  having  obtained  letters  of  administration  in  this 
country.  The  allegation  in  both  counts  is^  that,  being  donee  of  the 
universality  of  the  personal  and  real  estates  belonging  to  the  succes* 
sion  of  her  deceased  husband,  the  plaintiff  became  according  to  thef 
laws  of  France  entitled  to  all  the  property  and  rights  of  the  deceased 
absolutely  in  her  own  right,  and  not  in  any  representative  capacity. 
I  am  of  opinion  that  that  averment,  if  it  were  necessary  to  stand  upon 
it^  must  be  taken  to  be  true,  and  so  it  appears  upon  the  record  that 
the  law  of  France,  in  which  country  all  the  parties  were  domiciled^ 
would  give  her  a  locus  standi  to  sue  there  in  her  personal  capacity^ 
But  it  is  not  necessary  to  rest  upon  that.  The  first  count  shows,  that» 
after  the  death  of  her  husband,  the  plaintiff  paid  the  amount  due  ta 
BoUi  in  respect  of  the  bills  and  the  judgment;  and  that^  it  seems^ 
would  give  her  the  right  to  sue  in  the  courts  of  France  in  her  owd 
name  and  in  her  own  right,  as  indeed  it  Would  in  this  country  also* 
It  has  on  many  occasions  been  held  that  an  eicecutor  or  administrator 
has  his  election  to  sue  either  in  his  own  right  or  in  his  representative 
character  in  respect  of  transactions  arising  since  the  death  of  thep 
testator  or  intestate,  although  what  is  recovered  would  be  assets  la 
his  hands.  Here,  the  allied  cause  of  action  is  founded  mainly  upod 
what  was  done  by  the  plaintiff  after  the  death  of  her  husband.  Thero 
is  a  further  answer  to  the  demurrer  to  the  first  count,  viz.  that  the 
rights  of  the  plaintiff  were  confirmed  by  the  second  adjudication  or 
injunction  ^obtained  by  her  in  the  Tribunal  Civil  of  the  First  r*3g^ 
Ixiistance  of  the  department  of  the  Seine,  which  entitled  her  to  '- 
execution  against  the  defendant  in  that  country.  It  seems  to  mef 
therefore,  that  there  is  abundant  on  the  first  count  to  show  that  the 

XIaintiff  has  a  good  cause  of  action  against  the  defendant  in  her  in- 
ividual  capacity,  without  having  recourse  to  the  special  matter  before 
adverted  to.  As  to  the  demurrer  to  the  second  count,  it  is  clear  that 
the  plaintiff  took  the  bills  on  the  death  of  her  husband,  and,  if  nothing 
more  appeared,  she  could  only  enforce  them  here  by  clothing  herself 
with  the  eharacter  of  his  representative.  But  the  law  of  domieil 
attaches  to  these  parties ;  and  there  is  a  distinct  averment  that  the 
plaintiff  was,  according  to  the  laws  of  France,  "  the  donee  of  the 
vniversality  of  the  personal  and  real  estates  belonging  to  the  aooces' 
sion  of  the  deceased,  and  thereupon  became  entitled  to  all  debt% 
ilaims,  and  causes  of  action  which  the  deceased  was  entitled  to,  and 
ihe  same  became  and  were  according  to  the  said  laws  vested  lo  the 
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plaintiff  personally  and  abgolutely  iu  the  sarae  manner  to  all  intents 
and  purposes  as  they  were  vested  in  the  deceased,  and  the  plaintiff 
was  and  is  entitled  to  demand  and  sue  for  the  same  in  her  otan  name 
and  in  her  ownnght,  and  the  claims  and  rights  of  the  deceased  apoa 
the  said  bills  became  vested  in  the  plaintiff,  and  the  plaintiff  became 
entitled  to  sue  the  defendant  thereupon  in  her  oum  name  and  in  her 
awn  right^^    I  think  it  sufficiently  appears  upon  this  record  that  the 
plaintiff  was  entitled  to  sue  upon  these  bills  in   her  own  right;  the 
fact  of  her  being  the  donee  of  the  universality  of  the  personal  and 
real   estates  belonging  to   the  succession  of  her  deceased  husband 
giving  her  by  the  law  of  France  rights  different  from  those  which  an 
executor  or  an  administrator  has  in  this  country.     I  am  therefore  of 
*^ft71   *^P^"^^^  ^^^^  ^^^  plaintiff  is  entitled  to  our  judgment  upon  the 
-I   demurrers  to  both  counts  of  the  declaration. 
There  are  then  several  pleas  which  have  been  demurred  to.    The 
first  of  these,  the  first  plea  upon  the  record,  which  alleges  that  the 
said  bills  of  exchange  were  not  drawn  at  Orleans,  is  clearly  bad.    The 
eleventh  plea,  to  the  first  count,  states  that  the  sums  alleged  to  be  dae 
by  virtue  of  the  said  judgment  and  injunction,  and  under  the  circum- 
stances in  the  count  mentioned,  would,  according  to  the  laws  of  France, 
form  part  of  the  succession  of  the  deceased,  and  be  assets  in  the  hands 
of  the  plaintiff  as  such  donee  of  the  universality  of  the  real  and  per- 
sonal estates  belonging  to  the  succession  of  the  deceased,  to  be  admin- 
istered;  such  donee  being,  according  to  the  said  laws,  the  representa- 
tive of  the  deceased  in  France,  and  entitled  to  the  said  sums  of  monej 
in  her  representative  character,  and  not  otherwise.   That  which  I  have 
already  said  as  to  the  plaintiff's  right  to  maintain  the  action  in  her 
own  name,  when  dealing  with  the  first  count  of  the  declaration,  and 
as  to  her  rights  in  respect  of  the  second  adjudication,  in  the  Tribaoal 
Civil  of  the  First  Instance  of  the  department  of  the  Seine,  seems  to 
me  equally  to  afford  an  answer  to  this  plea,  and  to  entitle  the  plain- 
tiff to  judgment  upon  the  demurrer  thereto.   The  twelfth  plea,  to  the 
first  count,  alleges  that  the  judgment  in  the  first  count  mentioned  was 
a  judgment  by  default  for  want  of  an  appearance  by  the  defendant  in 
the  Court  of  the  Tribunal  of  Commerce,  and  by  the  law  of  France 
would  become  void  as  of  course  on  an  appearance  being  entered.     I 
apprehend  that  every  judgment  of  a  foreign  court  of  competent  jaria- 
diction  is  valid,  and  may  be  the  foundation  of  an  action  in  our  courts, 
though  subject  to  the  contingency,  that,  by  adopting  a  certain  course, 
^3681  ^^^  P^'^y  against  whom  the  judgment  is  obtained  might  cause 
^  it  *to  be  vacated  or  set  aside.     But,  until  that  course  has  been 
pursued,  the  judgment  remains  in  full  force  and  capable  of  being  sued 
^  upon.    The  plaintiff,  therefore,  must  have  judgment  on  the  demurrer 
to  this  plea.    The  answer  set  up  by  the  thirteenth  plea  (also  to  the 
first  count),  is,  that  the  Court  of  the  Tribunal  de  Commerce  was  not 
a  court  of  competent  jurisdiction  according  to  the  French  law,  because 
the  defendant  was  not  a  trader  when  he  accepted  the  bills,  and  because 
the  bills  falsely  purported  to  be  drawn  at  Orleans,  whereas  they  were 
not  drawn  there,  nor  was  the  drawer  domiciled  there  at  the  time  the 
bills  were  drawn.   But  I  am  of  opinion  that  the  judgment  of  a  foreign 
court  is  valid  if  the  court  has  jurisdiction  over  the  person  and  over 
the  subject-matter  of  the  action :  and  it  seem^  to  me  upon  this  plea 
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that  the  Court  of  the  Tribanal  de  Corameroe  had  jurisdiction  over  the^ 
subject-matter  of  the  suit  in  which  the  judgment  was  obtained,  viz., 
the  h'abilitj  of  the  acceptor  of  a  bill  of  exchange,  and  that,  if  it  were 
matter  of  defence  that  the  defendant  was  not  a  trader  or  not  resident 
within  the  jurisdiction  of  the  court,  it  was  a  matter  which  ought  to- 
have  been  set  up  by  way  of  defence  in  that  court,  and  cannot  avail, 
the  defendant  in  an  action  upon  the  judgment  here.  The  definition: 
of  a  *'  trader"  according  to  the  French  law  may  be  very  diflferent  from 
that  of  a  trader  according  to  our  law.  So,  as  to  the  question  whether 
or  not  Vanquelin  resided  at  Orleans  when  the  bills  were  drawn,— 
that  also  might  have  been  tried  and  disposed  of  in  the  court  there. 
The  force  and  validity  of  a  foreign  judgment,  and  the  grounds  upon* 
which  it  may  be  impeached  in  the  courts  of  this  country,  are  well 
laid  down  in  the  case  of  The  Bank  of  Australasia  v.  Nias,  16  Q.  B. 
717  (E.  C.  L.  B.  vol.  71),  where  Lord  Campbell,  in  delivering  the 
judgment  of  the  court  (p.  737)  says:  "If  the  judgment  was  given  by 
a  court  'in  foreign  country,  or  in  a  court  of  one  of  our  colo-  r^ogft 
nies  governed  by  a  foreign  law,  how  is  tl^e  cause  to  be  re-tried  ^ 
atnini  prius?  In  the  absence  of  direct  authority,  it  gives  us  great 
satisfaction  to  think  that  Lord  Denman  seems  to  have  taken  the  same 
view  of  the  subject  in  Ferguson  v.  Mahon,  11  Ad.  &  E.  179  (E.  C.  L. 
R.  vo^  i^}^  3  P.  &  D.  143,  and  still  more  distinctly  in  Henaerson  v. 
HeodersoD,  6  Q.  B.  288  (E.  C.  L.  fi.  vol.  51)  (a)  where  he  intimates  a 
clear  opinion  that  'a  plea  to  an  action  on  the  judgment  of  a  colonial 
ooart  ought  to  steer  clear  of  an  inquiry  into  the  merits  of  the  case ; 
for,  whateyer  constituted  a  defence  in  that  court  ought  to  have  been 
pleaded  there.'  "  The  sixteenth  plea,  to  the  second  count,  is,  that 
the  plaintiff  is  not  executor  or  administrator  of  Vanquelin,  deceased. 
For  the  reasons  before  given  in  dealing  with  the  second  count,  I  think, 
that,  as  the  plaintiff  is  the  donee  of  the  universality  of  the  personal 
and  real  estates  belonging  to  the  succession  of  the  deceased,  and  be- 
came thereby  entitled  to  all  debts,  &c.,  to  which  he  was  entitled, 
which  by  the  French  law  became  vested  in  her  personally  and  abso- 
lutely in  the  same  manner  as  they  were  vested  in  him,  and  she  was 
entitled  in  France  to  demand  and  sue  for  the  same  in  her  own  name 
and  right,  it  is  quite  immaterial  whether  or  not  she  was  executrix  in 
this  country.  The  eighteenth  plea,  which  is  pleaded  to  both  counts, 
states  that  the  deceased  and  the  defendant,  in  France,  agreed  to  pur- 
chase  for  their  joint  benefit  a  debt  due  to  one  Madame  de  Quereoque, 
and  charged  upon  certain  property  in  France ;  that  it  was  agreed  be- 
tween them  that  the  deceasea  should  advance  the  purchase-money, 
and  that  the  defendant  should  accept  the  bills  in  the  declaration  men- 
tioned as  a  security  to  the  deceased  in  case  the  debt  should  not  realize 
the  amount  of  the  purchase-money ;  that,  except  as  aforesaid,  there 
was  *never  any  value  or  consideration  for  the  acceptance  of  r*onQ 
the  bills ;  that  the  deceased  recovered  a  large  sum  in  respect  '- 
of  the  said  debt,  and  retained  the  same;  and  that  the  share  thereof 
belonging  to  the  defendant  and  so  retained  by  the  deceased,  was  more 
than  sufficient  to  satisfy  the  claim  of  the  deceased  in  respect  of  the 
said  judgment  and  bills.  The  effect  of  this  plea  is,  that  this  is  an 
action  by  the  drawer  of  an  accommodation  bill  against  the  acceptor, 

(a)  And  lee  Henderton  •.  HtDderson,  11  Q.  B.  1015  (B.  CUB.  Tol.  63).  * 
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and  thiat  there  was  no  valne  or  consideration  for  the  acceptance.  It 
seems  to  me  that  the  answer  to  that  plea,  so  far  as  it  is  pleaded  to  the 
first  count,  is,  that  the  satisfaction  is  alleged  to  have  accrued  in  the 
lifetime  of  the  plaintiff's  husband,  and  that  the  money  in  respect  of 
which  she  is  suing  was  paid  by  her  since  his  decease.  As  to  the  first 
count,  therefore,  the  plea  fails :  but,  as  to  the  second  county  it  appears 
to  me  that  the  eighteenth  plea  affords  no  answer. 

The  result  is,  that,  in  my  opinion,  the  plaintiff  is  entitled  to  judg- 
ment upon  all  the  demurrers,  except  as  to  the  eighteenth  plea;  and 
that,  as  to  so  much  of  that  plea  as  is  pleaded  to  the  first  count,  there 
should  be  judgment  for  the  plaintiff)  and,  as  to  so  much  as  is  pleaded 
to  the  second  count,  judgment  for  the  defendant. 

WtLLiAMS,  J. — I  am  of  the  same  opinion.  As  to  the  first  count,  I 
think  our  judgment  on  the  demurrer  thereto  ought  to  be  for  the 
plaintiff.  I  do  not  consider,  that,  in  so  holding,  the  court  will  in  aay 
way  depart  from  or  diminish  the  effect  of  the  rule  which  has  beeua 
established  by  a  long  series  of  cases  as  well  at  law  as  in  equity  upon 
this  subject,  viz.  that,  in  order  to  entitle  a  party  to  sue  in  any  court 
in  this  country,  whether  of  law  or  of  equity, 4n  reject  of  the  property 
*871 1  ^^  ^^^  personal  rights  of  a  deceased  person,  he  must  *show  that 
-'  he  has  obtained  probate  or  letters  of  administration  from  the 
proper  court  of  this  country.  That  rule  was  recognised  by  Lord 
Cottenham  in  Tyler  v.  Bell,  2  Mylne  &  Gr.  89,  and  Price  v.  Dewhurst, 
4  Mylne  k  Cr.  76;  and  also  by  the  Exchequer  Chamber  in  Whyte  v. 
Bose,  S  Q.  B.  498.  507  (E.  C.  L.  B.  vol.  48),  2  Gale  &  D.  812,  where 
Tindal,  C.  J.,  in  delivering  the  judgment  of  the  court,  distipctly  says^ 
^-^'  It  is  well  established,  that,  in  order  to  sue  in  any  court  of  this 
country,  whether  of  law  or  equity,  in  respect  of  the  personal  rights  or 

troperty  of  an  intestate,  the  plaintiff  must  appear  to  have  obtained 
otters  G^  administration  in  the  proper  spiritual  oourt  of  thb  country : 
•ee  the  judgment  of  Sir  John  NichoU  in  Spratt  v.  Harris,  4  Hagg-. 
Eccl.  R.  405 ;  and  see  also  the  judgment  of  the  Lord  Chancellor  in 
Price  V.  Dewhurst"  That  rule  so  established  is  also  recognised  in 
the  United  States  of  America,  as  appears  from  a  note  by  Mr.  Troubat 
to  his  edition  of  Williams  on  Executors.  But  that  learned  author 
goes  on  to  say  (and  I  agree  with  the  qualification)  that  the  rule  does 
not  apply  unless  the  party  is  suing  in  right  of  the  deceased.  Apply* 
ing  those  principles  to  the  first  count,  it  appears  to  roe  to  be  plain  that 
the  right  which  the  plaintiff  is  there  seeking  to  enforce  is  not  a  right 
which  the  deceased  ever  had.  It  was  not  a  peraonal  right  which 
formed  part  of  his  estate  at  the  time  of  his  death :  but  it  was  a  right 
which  was  acquired  by  the  plaintiff  herself  sinoe  her  husband's  death. 
It  was  a  right  which  was  compounded  of  a  payment  made  by  her  and 
n  judgment  obtained  by  her  in  a  court  of  competent  jurisdiction  in 
France  since  his  death.  The  right,  therefore,  which  she  is  seeking  to 
enforce  by  that  eount  ia  not  one  which  was  ever  vested  in  the  deceasod 
#r  which  could  form  part  of  his  estate^  but  a  right  which  the  plaintiff 
lierself  had  acquired,  and  which  she  was  entitled  to  assert  in  her  own 


»872] 


name  and  in  her  own  *individ  ual  capacity.  These  ooosideratioiis 
do  not  apply  to  the  second  count.  As  to  that  I  must  confess  I 
feel  some  difficulty :  but,  as  my  Lord  and  my  Brother  Keating  have 
eomc  to  the  condusion  that  this  count  is  capable  of  being  construed 
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in  a  waj  to  wbich  I  will  presently  advert,  I  do  not  feel  justified  in 
diflbring  from  them,  though  I  cannot  help  entertaining  some  doubt  as 
to  whether  that  is  the  proper  construction  to  put  upon  it.  There  is 
no  doubt  that  by  the  law  erf*  this  country  property  which  a  man  takes 
as  executor  may  be  so  dealt  with  by  him  as  to  become  his  own. 
This  was  established  so  long  ago  as  the  case  of  Merchant  v.  Driver,  1 
Saund.  307,  where  it  is  said,  that,  "  if  an  administrator,  &c.,  pay  with 
his  own  money  the  debts  of  the  intestate,  &g.,  in  such  order  as  the  law 
appoints,  to  the  value  of  all  the  goods,  he  may  lawfully  dispose  of  the 
goods  as  he  pleases,  and  it  will  not  be  a  devastavit"  He  becomes  in 
&ct  the  purcnaser  of  the  goods.  Now,  here,  the  second  count  contains 
an  averment,  that,  on  the  death  of  her  husband,  the  plaintiff  was 
according  to  the  law  of  France  the  donee  of  the  universality  of  the 
personal  and  real  estates  belonging  to  the  succession  of  the  deceased, 
and  thereupon  became  entitled  to  all  debts,  claims,  and  causes  of  action 
which  the  deceased  was  entitled  to,  and  the  same  became  and  were 
according  to  the  said  laws  vested  in  the  plaintiff  personally  and 
absolately  in  the  same  manner  to  all  intents  and  purposes  as  they 
were  vested  in  the  deceased,  and  that  the  plaintiff  was  and  is  entitled 
to  demand  and  sue  for  the  same  in  her  own  name  and  in  her  own 
right.  Now,  the  construction  which  the  rest  of  the  court  put  upon 
that,  is,  that  it  appears  that  the  plaintiff  has,  by  some  course  of  con- 
dact  apd  proceeding  which  is  not  (and  need  not  be)  particularized  in 
the  declaration,  herself  become  according  to  the  law  of  France  the 
owner  of  these  *rights,  and  may  enforce  them,  by  reason  of  her  r^ono 
undergoing  personal  and  individual  liability  in  respect  of  them.  ^ 
I  must  confess  I  was  strongly  impressed  with  the  notion  that  this  was 
only  a  disguised  averment  framed  with  a  view  to  evade  the  rule  which 
requires  administration  in  order  to  entitle  a  party  to  sue  in  respect  of 
the  personal  rights  or  property  of  a  deceased  person,  but  in  substance 
amounting  to  no  more  than  a  statement  that  the  plaintiff  was  the  legal 
personal  representative  of  her  deceased  husband.  But  I  am  disposed 
to  assent  to  the  view  taken  by  my  Lord  and  my  Brother  Keating, 
viz.  that  it  does  amount  to  an  averment,  that,  according  to  the  law 
of  France,  the  plaintiff,  by  reason  of  the  liability  which  her  relation 
to  the  deceased's  property  entailed  upon  her,  acquired  a  personal  and 
individual  right  to  enforce  this  claim,  and  ne^  not  clothe  herself 
with  the  character  of  his  personal  representative.  With  respect  to 
the  observations  which  my  Lord  has  made  upon  the  several  pleas 
demurred  to,  it  is  enough  for  me  to  say  that  I  fully  concur  in  them. 
Keating,  J-(a) — I  am  of  the  same  opinion.  I  entirely  agree  witb 
all  the  observations  which  have  been  made  by  the  Lord  Chief  Justice 
upon  the  first  count  of  the  declaration.  As  to  the  second  count,  it 
must  not  be  supposed  that  there  is  any  difference  amongst  the  mem- 
bers of  the  court  as  to  the  rule  which  governs  the  mode  of  enforcing 
personal  rights  or  claims  to  property  of  decea^  persons.  That  rule 
is  well  established,  and  nothing  in  this  judgment  is  intended  to  shake 
it  But  I  agree  with  my  Lord  that  the  second  count  does  sufficientlj 
show  upon  the  face  of  "it^  that,  according  to  the  law  of  Prance,  the 
phtintiff  was  entitled  (in  France)  to  this  succession,  and  to  ane  IB 
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♦^741  ^^^P®^^  of  i*  ^"  ^®^  *own  name  and  in  her  own  right.  It  seems 
-I  to  me  that  that  is>a11eged  in  the  count  with  sufficient  distinct- 
ness, and  that  it  is  admitted  by  the  demurrer.  I  also  entirely  agree 
with  what  has  been  said  with  regard  to  the  pleas.  At  first  I  was 
disposed  to  think  that  the  thirteenth  plea  presented  some  difficulty : 
but  I  think  the  distinction  pointed  out  by  Mr.  Smith  is  well  founded. 
The  judgment  of  a  foreign  court  may  undoubtedly  be  impeached  in 
our  courts  for  want  of  jurisdiction,  but  not  by  the  denial  of  any  facta 
which  it  was  competent  to  the  foreign  court  to  try  and  which  that 
court  may  have  decided  on  the  merits.  Now,  the  facts  alleged  iu  the 
thirteenth  plea  clearly  would  have  been  properly  triable  in  the 
French  court.  We  must  assume  that  they  were  tried  there;  and  we 
cannot  re-try  them  here  according  to  the  laws  and  customs  of  another 
country.  I  think  also  that  the  plea  is  very  loosely  framed,  and  that 
it  does  not  contain  any  distinct  allegation  that  the  facts  therein  stated 
would  have  deprived  the  French  court  of  jurisdiction  in  the  matter. 
It  is  unnecessary,  however,  to  go  into  that.  The  result  will  be  as 
my  Lord  has  already  stated.  Judgment  accordingly. 

Hodgsouy  on  behalf  of  the  defendant,  asked  leave  to  add  a  plea  tra 
versing  the  law  of  France  as  to  the  matters  alleged  in  the  second 
count. 

Erm,  C.  J. — We  recommend  your  opponent  to  assent  to  that. 
You  will  no  doubt  arrange  it  with  Mr.  Williams. 


»o7xr  *Be  ALDINGTON  and  HANCOX    and  CHESSHIRE 
^^^J  Nov.  22. 

Upon  A  sobmiuion  to  Arbitration  between  two  individaals  (not  being  pArtnera  in  trAde)  sad 
A  third  part7»  where  the  agreement  of  reference  is  signed  by  one  of  them  thus, — "  A.  for  self  and 
B./' — on  making  the  sabmiasion  a  rale  of  oonrt^  it  most  be  shown  \ij  Affidavit  that  A.  bad  tli« 
Anthority  of  B.  to  sign  for  him. 

Nbebuam  moved  to  make  a  submission  to  arbitration  a  rule  of 
court  pursuant  to  the  17th  section  of  the  Common  Law  Procedure 
Act,  1854,  17  k  18  Vict.  c.  125.  The  officer  had  declined  to  draw- 
up  the  rule  without  the  direction  of  the  court,  on  the  ground  that  the 
agreement  of  reference  did  not  appear  to  have  been  signed  by  Hancox 
or  with  his  authority, — the  executing  parties  being  Chesshire  and 
"Thomas  Aldington  for  self  and  John  Hancox."  Aldington  and 
Hancox  were  not  partners  in  trade,  but  were  interested  in  the  subject- 
matter  of  the  reference  as  trustees.  Aldington  and  Chesshire  appeared 
before  the  arbitrator,  but  it  did  not  appear  that  Hancox  had.  The 
award  had  been  made  against  Chesshire.  The  learned  counsel  sub- 
mitted that  there  was  no  distinction  between  this  and  any  other 
description  of  agency;  and  that  Hancox  might  ratify  the  act  of 
Aldington  at  any  time,  and,  the  award  being  in  his  favour,  there  could 
be  no  doubt  of  his  doing  so.  [Byles,  J.— Under  the  9  &  10  W.  8,  c, 
15,  s.  1,  an  affidavit  of  the  due  execution  of  the  agreement  of  refer- 
ence was  required.  The  words  of  the  17th  section  of  the  Common 
Law  Procedure  Act,  1854,  are  more  comprehensive.] 

E&LK,  C.  J.— Get  an  affidavit  of  Aldington  or  of  Hancox  stating 
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that  Aldington  was  authorized  by  Hanoox  to  sign  the  agreement  of 
reference  for  him ;  and  then  it  may  pass. 

An  affidavit  of  Hancox  was  afterwards  produced  to  the  proper 
officer,  stating,  "  that  the  action  out  of  which  the  agreement  of  refer- 
ence arose  had  his  sanction  *and  approval,  and  that  Thomas  rmQ^ra 
Aldington  in  signing  the  agreement  for  himself  and  the  depo-  L  ^' *' 
nent  acted  therein  for  the  benefit  of  their  joint  interest,  and  as  the 
deponent's  agent,  and  that  the  agreement  had  his  sanction  and  full 
concurrence/'  and  the  submission  was  accordingly  made  a  rule  of 
court. 


BAIBD  and  Others  v.  WILLIAMSON  and  Others.    Nov.  13. 

Tbe  owner  of  a  mine  at  a  higher  level  than  an  adjoining  mine  haa  a  right  to  work  the  whole 
of  hiB  mine  in  the  nsaal  and  proper  manner  for  the  purpoie  of  getting  oat  the  minerals  in  any 
pert  of  hia  mine ;  and  he  ii  not  liahle  for  any  water  whieh  flows  by  gravitation  into  sneh 
nQoining  mine  from  works  so  oondaeted.  Bat  he  has  no  right  by  pumping  or  otherwise  to  bo 
•a  active  agent  in  sending  water  from  his  mine  into  the  adjoining  mine. 

This  was  an  action  by  the  owners  of  a  mine  against  those  of  an 
adjoining  mine  for  so  working  as  to  flood  the  mine  of  the  plaintiffs. 

The  first  count  of  the  declaration  stated,  that,  before  and  at  the 
time  of  the  committing  of  the  grievances  by  the  defendants  as  there* 
inafter  in  that  count  mentioned,  the  plaintiffs  were  possessed  of  a 
certain  ironstone  mine  lying  and  being  in  a  certain  vein  or  seam  of 
ironstone  called  the  red  shagg  ironstone  seam,  [which  was  a  stratum 
of  such  a  nature  as  to  allow  water  to  percolate  and  pass  through  it, 
as  the  defendants  then  well  knew]  ;(a)and  the  defendants  before  and 
at  the  time  aforesaid  were  also  possessed  of  certain  ironstone  mines 
lying  and  being  in  the  same  vein  or  seam  near  and  adjoining  to  the 
said  mine  of  the  plaintiffs,  but  being  on  a  higher  level  than  the  said 
mine  of  the  plaintiffs,  so  that  the  water  introduced  *into  the  ri^^onn 
said  vein  or  seam  in  the  defendants'  said  mines  would  run  ^ 
down  from  the  same  and  pass  into  the  plaintiffs'  said  mine  from  the 
said  mines  of  the  defendants,  the  stratum  or  floor  on  which  the  said 
vein,  seam,  and  mines  lay  being  impervious  to  water,  and  by  means 
thereof,  and  of  the  dip  or  inclination^  thereof,  preventing  such  water 
from  escaping  deeper  into  the  earth  of  otherwise  than  into  the  plain* 
tiffs'  said  mine,  as  the  defendants  then  [also]  well  knew :  Yet  that  the 
defendants,  intending  to  escape  the  expense  of  themselves  raising  to 
the  surface  of  the  earth  the  water  next  thereinafter  mentioned,  and 
to  throw  that  expense  upon  the  plaintiffs,  by  means  of  certain  pump- 
ingengines  and  of  certain  cruts  or  openings  made  by  them  between 
the  said  stratum  of  ironstone  and  divers  lower  strata  in  the  earth  in 
which  large  quantities  of  water  arose,  and  in  divers  whereof  the 
defendants  were  then  working  or  preparing  to  work  the  mines,  wrong- 
fully introduced  and  threw  into  their  said  first-mentioned  mines  great 
quantities  of  water  arising  in  and  coming  from  the  said  lower  strata, 
and  such  water  ran  down  from  such  mines  of  the  defendants  to  the 

(a)  The  words  within  hraokets  were  after  the  demurrers  were  disposed  of  strack  ont,  and 
thoso  in  the  foot-notes  inserted  in  the  Tarions  parts  of  tbe  pleadings  hj  arrangement  between  tho 
partias :  and  tlie  leoond  plea  and  tbe  demurrer  thereto  were  stmok  out  of  the  record. 
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1)oandary  of  the  [plaintiflb'  portion  of  the  said  stratum  of  iroDStone],(a) 
and  passed  into  and  through  the  same  and  into  the  said  mine  of  the 
plaintiffs, — by  means  whereof  the  plaintiffs  were  hindered  and  pre- 
vented from  working  their  said  mine  so  conveniently  and  profitably 
as  they  otherwise  might  and  would  have  done,  and  were  put  to  great 
expense  in  pumping  and  raising  the  said  water  from  their  said  mine 
to  the  surface  of  the  earth. 

The  second  count  stated,  that,  before  and  at  the  time  of  the  com- 
mitting  of  the  ffrievances  by  the  defendants  as  thereinafter  in  that 
count  mentioned,  the  plaintiffii  were  possessed  of  a  certain  other 
ironstone  mine  lying  and  being  in  a  certain  vein  or  seam  of 
*3781  *^^^^s^°^  called  the  red  mine  ironstone  seam  [which  was 
-la  stratum  of  such  a  nature  as  to  allow  water  to  percolate  and 
pass  through  it,  as  the  drfendants  then  well  knew]  \  and  the  defimd- 
ants  before  and  at  the  time  last  aforesaid  were  also  possessed  of 
certain  other  ironstone  mines  lying  and  being  in  the  same  vein  or  seam 
near  and  adjoining  to  the  said  last-mentioned  mine  of  the  plainti£b^ 
but  being  on  a  higher  level  than  the  said  last-mentioned  mine  of 
the  plaintiffs,  so  that  water  introduced  into  the  said  last-mentioned 
vein  or  seam  in  the  defendants'  said  last-mentioned  mines  would  ran 
down  from  the  same  and  pass  into  the  plaintifb'  said  last^mentioned 
mine  from  the  said  last-mentioned  mines  of  the  defendantSi  the  stratum 
or  floor  on  which  the  said  last- mentioned  vein,  seam,  and  mines  lay 
being  impervious  to  water,  and  by  means  thereof^  and  of  the  dip  or 
inclination  thereof,  preventing  such  water  from  escaping  deeper  into 
the  earth  or  otherwise  than  into  the  plaintiffs'  said  lastomentioned  mine, 
as  the  defendants  [also]  then  well  knew :  Yet  that  the  defendants,  in- 
tending to  escape  the  expense  of  themselves  raising  to  the  surface  of 
the  earth  the  water  next  thereinafter  mentionedi  and  to  throw  that 
expense  upon  the  plaintiffs,  by  means  of  certain  pumping-engines  and 
of  certain  cruts  or  openings  made  by  them  between  the  said  lasU 
mentioned  stratum  of  ironstone  and  divers  lower  strata  in  the  earth 
in  which  large  quantities  of  water  arose,  and  in  divers  whereof  the 
defendants  were  then  working  or  preparing  to  work  the  mines,  wrong- 
fully introduced  and  threw  into  their  said  mines,  in  this  count  first 
mentioned  great  quantities  of  water  arising  in  and  coming  from  the 
said  lower  strata,  and  such  water  ran  down  from  such  last-mentioned 
mines  of  the  defendants  to  the  boundary  of  the  plaintiffs'  [portion  of 
*8791  ^^^  ^^^  last-mentioned  stratum  of  ironstoneK5)  and  passed  *into 
^  and  through  the  same,  and  into  the  said  last-mentioned  mine 
of  the  plaintifGa, — by  means  whereof  the  plaintiffs  were  hindered  and 
prevented  from  working  their  said  last-mentioned  mine  so  conveni- 
ently and  profitably  as  they  otherwise  might  and  would  have  done^ 
and  were  put  to  great  expense  in  pumping  and  raising  the  said  water 
from  and  out  of  their  said  last-mentioned  mine  to  tl^  surface  of  the 
earth. 

Second  plea,  to  the  first  and  second  counts  respectively,  that 
tne  said  veins  or  seams  of  ironstone  in  those  eounta  respectively 
mentioned  were  not  respectively  strata  of  such  a  nature  as  to  allow 
water  to  percolate  and  pass  through  them  respectivelv,  nor  ooald 
water  introduced  into  the  said  veins  or  seams  respectively  in  the  de- 
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foDdants'  mines  in  those  coants  respectively  mentioned  ran  down  from 
the  same  and  pass  into  the  said  mines  of  the  plaintiffs  in  those  coants 
respectively  mentioned,  as  in  those  coants  respectively  alleged. 

Third  plea,  to  the  first  and  second  counts  respectively,  that  the  said 
cmts  or  openings  in  those  coants  respectively  mentioned  were  made 
by  them  as  in  those  coants  respectively  mentioned,  for  the  parpose 
of  reaching  th^  said  lower  strata  in  the  earth,  and  of  working,  getting, 
and  winning  the  mines  and  minerals  of  them  the  defendants  sitaate  in 
the  said  lower  strata  respectively,  and  not  for  any  other  parpose,  and 
were  so  made  by  them  according  to  the  asaal,  proper,  and  recognised 
manner  and  coarse  of  mining,  and  were  so  maae  with  all  due  care  in 
that  behalf;  that  the  said  great  quantities  of  water  in  those  coants 
respectively  alleged  to  have  been  introduced  and  thrown  by  the  de- 
fendants into  their  said  mines  in  those  coants  respectively  mentioned, 
by  means  of  the  said  cruts  or  openings  and  of  certain  pumping- 


ot  the  defendants  by  gravitation  and  by  the  action  of  other  natural 
forces  independently  and  irrespectively  of  any  pumping  or  drawing 
of  the  same  by  the  aefendants;  and  that  the  said  water  afterwards  ran 
and  passed  from  the  said  last-mentioned  mines  of  the  defendants  to 
and  into  the  said  mines  of  the  plainti£&  in  those  counts  respectively 
mentioned  under^ound,  by  natural  percolation  through  the  strata  of 
the  said  last-mentioned  mines  of  the  defendants  and  the  plaintififs  re- 
speotively,  and  not  otherwise. 

The  defendants  also  demurred  to  the  first  and  second  counts,  the 
groand  of  demurrer  alleged  being  'Hhat  those  counts  do  not  show  any 
wrongful  act  done  by  the  defendants,  or  any  invasion  by  them  of  any 
right  or  easement  to  which  the  plaintiflEs  are  entitled.*^    Joinder. 

The  third  count  of  the  declaration  stated,  that,  before  the  commit- 
ting by  the  defendants  of  the  grievances  thereinafter  mentioned,  the 
defendants  were  possessed  of  divers  mines  and  strata  of  ironstone 
lying  in  and  ander  certain  land,  which  strata  were  called  the  red 
shagg  ironstone  and  the  red  mine  ironstone,  and  also  of  divers  other 
mines  and  strata  of  minerals  lying  under  the  said  mines  and  strata  of 
ironstone  in  that  count  mentioned;  and  the  defendants,  for  the  pur- 
pose of  getting  rid  of  the  water  from  the  mines  and  strata  so  as  afore- 
said lying  anoer  the  said  ironstone,  made  certain  cruts  or  communica- 
tions betweea  the  said  lower  strata  and  the  said  strata  of  ironstone, 
and  thereby  and  by  means  of  pumping  and  otherwise  conducted, 
ndsed,  and  introduced  great  quantities  of  the  water  arising  in  the  said 
lower  strata  into  the  said  mines  and  strata  of  ironstone  of  which  the 
d^Midants  ^ere  possessed  as  in  that  count  before  mentioned,  r^Q^t 
and  condoeled  soon  water  to  certain  reservoirs  at  the  foot  of  a  ^ 
certain  pumping-pit  of  tixe  defendants,  from  and  out  of  which  the  de- 
fbndants  by  means  of  certain  engines  and  pumpa  raised  the  said  water 
^rongh  the  said  pumping-pit  to  the  surface  of  the  earth,  and  tbeie 
dbeharged  H.  ana  by  that  means  cheaply  and  conveniently  to  them- 
aolTes  canied  en  their  works  and  got  rid  of  the  water  from  the  said 
lower  strata :  tiiat  afterwards,  and  while  the  defendants  were  getting 
rid  of  tilie  said  water  fjN>m  the  said  lower  strata  by  the  means  and  sys* 
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tern  aforesaid,  the  plaintiffs  were  possessed  of  parts  of  the  said  tvo 
strata  of  ironstone  adjoining  to  the  parts  thereof  so  possessed  by  tb^ 
(defendants  as  in  that  count  before  mentioned,  and,  being  so  possessed, 
worked  mines  therein  and  got  out  thereof  large  quantities  of  ironstone, 
and  thereby  left  large  unfilled  hollows  or  spaces  in  their  said  mines 
and  parts  of  the  said  strata  of  ironstone :  that  the*  said  strata  of  iron- 
stone were  of  such  a  nature  that  water  could  not  be  kept  from  passing 
from  one  excavated  part  thereof  to  any  other  bj  means  of  a  barrier, 
but  were  pervious  to  water,  which  would  and  did  readily  pass  through 
the  same,  as  the  defendants  at  and  before  the  time  in  that  count  afore- 
said well  knew :  that  the  inclination  of  the  said  strata  was  upwards 
from  the  plaintiffs'  to  the  defendants'  portion  thereof,  and  that  the 
strata  or  floors  on  which  the  said  veins  or  seams  of  ironstone  rested 
were  impervious  to  water,  so  that  water  introduced  into  the  defend- 
ants' portion  of  the  said  strata  of  ironstone  did  not  nor  would  sink 
into  the  earth,  but  descended  towards  the  defendants'  said  portion 
thereof,  and  when  the  pumps  of  the  defendants  at  their  said  pumping* 
pits  were  stopped,  such  water  would  rise  above  the  said  reservoirs  and 
*8821  ^°  ^^  defendants'  mines  against  the  boundary  of  the  *plaintil&' 
-'  said  portions  of  the  said  seams  of  ironstone,  and  would  escape 
through  the  same  into  the  plaintiffs'  said  mines,  and  fill  the  same  and 
the  said  hollows  and  spaces, — all  which  the  defendants  well  knew 
before  and  at  the  time  of  committing  the  said  grievances  in  that  count 
mentioned :  Yet  that  the  defendants,  intending  to  escape  the  expense 
of  themselves  raising  to  the  surface  of  the  earth  the  water  from  the 
aforesaid  lower  strata,  and  to  throw  that  expense  upon  the  plaintiff 
after  the  plaintiffs  had  begun  to  work  and  whilst  they  were  working 
their  said  mines  of  ironstone,  wrongfully  continued  to  introduce  in 
manner  aforesaid  the  water  from  the  said  lower  strata  into  their  said 
strata  of  ironstone,  and  wrongfully  discontinued  to  work  their  pumps 
at  the  said  pumping  pit  or  otherwise  to  raise  the  said  water'which 
they  so  continued  to  introduce  as  aforfesaid  to  the  surface  of  the  earth, 
and  allowed  the  same  to  rise  above  the  levels  of  the  said  reservoirs,  and 
above  the  levels  of  the  plaintiffs'  said  boundaries,  and  to  pass  into  the 
plaintiffs'  said  mines  and  the  hollows  and  spaces  aforesaid,  whereby 
the  same  were  filled  and  overflowed,  and  the  plaintiff  were  unable  to 
work  their  said  mines  so  conveniently  and  advantageously  as  they 
otherwise  might  and  would  have  done,  and  were  put  to  great  expense 
in  pumping  and  otherwise  getting  rid  of  the  said  water  from  their 
saia  mines. 

^  Fifth  plea,  to  the  third  county  that  the  said  oruta  and  commanica- 
tions  in  that  count  mentioned  were  made  by  the  defendants  for  the 
purpose  of  reaching  the  said  lower  strata,  and  of  working,  getting, 
and  winnine  the  mines  and  minerals  of  them  the  defendants,  situate 
in  the  said  Tower  strata,  and  not  for  any  other  purpose,  and  were  so 
made  by  them  according  to  the  usual,  proper,  and  recognised  manner 
And  course  of  mining,  and  were  so  made  with  all  due  care  in  that 
*8831  ^^^^^^ '  *^^^  ^^^  ^^^  ^^^  great  quantities  of  water  in  thi^ 
-•  count  alleged  to  have  been  conducted,  raised,  and  intrcduc^ 
into  the  said  mines  and  strata  of  the  defendants  as  therein  mentioned, 
and  to  have  been  conducted  to  the  said  reservoirs  by  means  of  the 
said  cruts  or  communications,  and  of  pumping  and  otherwise,  were 
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certain  quantities  of  water  whicli  ran,  flowed,  and  passed  by,  through, 
and  along  the  said  cruts  or  communications  from  the  said  lower  strata 
respectively  to  and  into  the  said  other  mines  and  strata  of  the  de- 
fendants in  that  count  mentioned,  by  gravitation  and  other  natural 
forces  independently  and  irrespectively  of  any  pumping  or  drawing 
of  the  same  by  the  defendants. 

The  defendants  also  demurred  to  the  third  count,  the  ground  of 
demurrer  alleged  being  the  same  as  that  alleged  for  demurrer  to  the 
first  and  second  counts.    Joinder. 

The  plaintiffs  demurred  to  the  second  plea  on  the  ground  that,  * 
"even  if  there  was  no  barrier  at  all  left  by  the  plaintiffs,  the  defend- 
ants cannot  justify  the  introduction  of  foreign  water  into  the  mines." 
Joinder. 

The  plaintiffs  also  demurred  to  the  third  and  fifth  pleas,  the  ground 
alleged  being,  '*  that,  although  the  mode  adopted  be  a  proper  and  re- 
cognised mode  of  mining,  it  will  not  justifv  the  introduction  of  foreign 
water  into  a  vein  of  mineral,  when  it  damages  an  adjoining  mine 
belonging  to  another  owner  in  the  same  vein."    Joinder. 

The  plaintiffs  also  new-assigned  that  they  sued  not  only  for  the 
grievances  in  the  third  and  fifth  pleas  admitted,  but  also  for  similar 
grievances  in  respect  of  water  which  ran,  flowed,  and  passed  by, 
through,  and  along  the  said  cruts  or  openings  from  the  said  lower 
strata  respectively  to  and  into  the  said  other  mines  of  the  defendants 
by  means  of  pumping  and  drawing  the  same  by  the  defendants. 

♦The  defendants  pleaded  to  the  new-assignment, — first,  not  r^ooA 
guilty, — secondly,  that  the  said  cruts  or  openings  in  the  new-  ^ 
assignment  mentioned  were  made  by  them  for  the  purpose  of  reaching 
the  several  lower  strata  in  the  earth  in  the  several  counts  of  the  decla- 
ration mentioned,  and  of  working,  getting,  and  winning  the  mines  and 
minerals  of  them  the  defendants  situate  in  the  said  lower  strata  respect- 
ively, and  not  for  any  other  purpose,  and  were  so  made  by  them  ac- 
cording to  the  usual,  proper,  and  recognised  manner  and  course  of 
mining;  that,  after  the  same  had  been  so  made,  the  defendants  were 
engaged  in  working,  getting,  and  winning  certain  parts  of  the  said 
mines  and  minerals  of  them  the  defendants  situate  m  the  said  lower 
strata,  and  were  so  working,  getting,  and  winning  the  same  according 
to  the  usual,  proper,  and  recognised  manner  and  course  of  mining;  that, 
in  the  course  and  for  the  purpose  of  such  last-mentioned  working, 
getting,  and  winning,  it  became  and  was  necessary  for  the  defendants 
to  pump  and  drain  away  the  water  in  the  said  new-assignment  men- 
tioned from  the  said  last-mentioned  parts  of  the  said  mines  and  mine- 
rals, and  the  defendants  did  accordingly  pump  and  drain  away  the 
said  water ;  that,  by  reason  of  such  pumping  and  draining,  the  said 
water  ran,  flowed,  and  passed  by,  through,  and  along  the  said  cruts 
and  openings  into  certain  other  parts  of  the  mines  of  the  defendants, 
that  is  to  say,  the  several  upper  strata  in  the  declaration  mentioned ; 
and  that  the  ^aid  water  afterwards  ran  and  passed  from  the  said  last- 
mentioned  mines  of  the  defendants  to  and  into  the  mines  of  the  plain- 
tifiEs  underground  by  natural  percolation  through  the  strata  of  the  said 
last-mentioned  mines  of  the  defendants  and  of  the  plaintiff  respectively, 
and  not  otherwise, — which  were  the  grievances  above  newly -assigned* 
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^651  ^^  plaintifi  demarred  to  the  second  plea  to  the  ^new-assign- 
^  J  raent,  the  ground  of  demurrer  alleged  being,  •'  that,  although 
it  be  a  usual,  proper,  or  recognised  mode  of  mining,  it  will  not  in  lav 
justify  pumping  foreign  water  into  a  vein  of  mineral,  when  it  dam- 
ages an  adjoining  mine  belonging  to  another  owner  in  the  same  vein.^' 
Joinder. 

John  Gray,  Q.  C,  for  the  plaintiflf8.(a) — Neither  of  the  pleas  ia 
question  affords  any  answer  to  the  plaintiffs'  complaint  The  defend- 
ants clearly  had  no  right  by  making  cruts  to  alter  the  natural  flow 
of  the  water  from  their  mine,  and  cause  it  to  flow  into  the  plaintifi' 
mine :  still  less  had  they  a  right  to  do  so  by  raising  the  water  bj 
artiflciid  means  from  the  lower  to  the  upper  part  of  their  mine,  and 
thereby  increase  the  natural  flow  into  the  mines  of  the  plaintifis.  Tbe 
general  expressions  thrown  out  by  the  Court  in  Smith  v.  Kenrick,  7 
U.  B.  615  (E.  C.  L.  R.  vol.  62),  do  not  affect  this  case:  nor  do  the 
cases  of  Acton  v,  Blundell,  12  M.  &  W.  324,  or  Chasemore  t;.  Bich- 
♦8861  ^^^'  ^  Hurlst.  &  N.  168,  7  House  of  *Lords  Cases  849,  apply. 
^  The  Lord  Chancellor,  in  the  last-mentioned  case,  puts  it  very 
much  as  Tindal,  C.  J.,  did  in  giving  the  judgment  of  the  Exchequer 
Chamber  in  Acton  v.  Blundell,  where  it  was  held  that  the  owner  of 
land  through  which  water  flows  in  a  subterraneous  course  has  no 
right  or  interest  in  it  which  will  enable  him  to  maintain  an  action 
against  a  landowner,  who,  in  carrying  on  mining  operations  on  bia 
own  land  in  the  usual  manner,  drains  away  the  water  from  the  land 
of  the  first-mentioned  owner,  and  lays  his  well  dry.  **  We  think/' 
said  the  Chief  Justice,  "  the  present  case  is  not  to  be  governed  by  the 
law  which  applies  to  rivers  and  flowing  streams,  but  that  it  rather 
falls  within  that  principle  which  gives  to  the  owner  of  the  soil  all  that 
lies  beneath  his  sur&ce ;  that  the  land  immediately  below  is  his  pro- 
perty, whether  it  is  solid  rock,  or  porous  ground,  or  venous  earth,  or 
part  soil  part  water;  that  the  person  who  owns  the  surface  may  dig 
therein,  and  apply  all  that  is  there  found  to  his  own  purposes  at  his 
free  will  and  pleasure ;  and  that,  if  in  the  exercise  of  such  right,  he 
intercepts  or  arains  off  the  water  collected  from  underground  springs 
in  his  neighbour's  well,  this  inconvenience  to  his  neighbour  falls 
within  the  description  of  damnum  absque  injurifi,  which  cannot  be- 
come the  ground  of  an  action."  It  is  no  answer  to  the  plaintiSs' 
complaint  for  the  de£mdants  to  say  that  what  they  have  done  was 
done  in  the  usual  and  ordinary  course  of  good  mining. 

H,  James  (with  whom  was  Horace  Lloyd)^  contii.(&) — ^The  pleas 

(a)  The  peints  nmrktd  for  wgamMit  on  tho  port  of  Um  pUiBtifli  ww  m  foUowi  >- 
"  1.  The  first  end  seoood  ooontf  eoeh  ihows  o  come  of  octlon,  bj  ihowiiig  thet  the  deftintMli 
iatrodoeed  into  the  refaif  water  not  natarallj  arising  in  the  Toini^  hat  coming  lh»ia  otkac 
Bonroef,  knowing  thai  raoh  water  wonld  find  its  way  into  the  plaintiffs*  minee: 

<«a.  That  the  nanner  In  wUoh  tho  water  flade  He  w«jp  into  liw  pkliitias*  aiaee  Is  inwtsrisl^ 
whether  hy  pereolation  throvgh  a  harrier  or  from  the  aheenoe  of  ai^  hHrriei^  if  the  watsr  be 
Ihreiga  water  not  natnial^j  arising  or  flndlii^  ita  w«j  into  the  vata^and  theiafiise  the  ssssad 
pleaiihad: 

«8L  That  thotUfd  and  Mtt  ploM  and  the  eeeoad plea  to  the aeir-anigaaMHt  aiehiiM 

the  groaad  tet>  aHh««h  th»  aoAs  adafted  hj  the  detedanta  he  a  pwpsr  and  lesniiiwi 

mode  of  BiiaiBg,it  will  ant  jae tl«r  the  latradaetiea  at  liraaiga  waUr  UHe  a  eafai  of  aiMrit 

whers  it  damages  an  a4ioiniBg  mine  heloaging  U  another  owner  ia  thaiaaU  eela  of  miasmL* 

(ft)  The  points  marked  for  argnment  on  tte  part  ofthe  defendants  were  as  foUows:— 

"  L  That  the  flrs^  seooad,  aad  third  eoaaU  of  the  dedaratioa  are  respeearoly  bod  ia  lak. 
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allege  that  the  defendants  have  *done  no  more  than  work  their  r^oo^ 
mine  according  to  the  usual  and  approved  course  of  mining  in  '• 
the  district.  They  had  an  undoubted  right  to  get  all  the  ironstone 
from  their  mine,  regardless  of  the  natural  consequences  which  might 
result  from  their  so  doing.  That  is  the  effect  of  the  judgment  of  this 
court  in  Smith  v.  Kenrick  and  of  the  Exchequer  Chamber  in  Acton 
V.  Blundell.  The  only  obligation  which  the  law  imposes  upon  the 
defendants,  is,  that,  in  working  their  mines,  they  shall  not  be  guilty 
of  negligence,  or  wilfully  damage  *the  plaintiffs!  mine.  [Erle,  r^ong 
C.  J. — The  defendants  in  working  their  mine  had  no  right  to  ^ 
interfere  with  the  natural  flow  of  the  water.  If  by  gravitation  it  will 
go  away,  so  be  it:  but  they  must  not  direct  it.]  The  cruts  were  not 
made  for  the  purpose  of  conducting  the  water  in  a  given  course,  but  for 
the  purpose  of  getting  the  ore  in  the  most  convenient  manner.  Smith 
V.  Kenrick  distinctly  lays  it  down  that  the  rights  and  duties  of  one 
mine-owner  are  wholly  independent  of  the  wprking  of  his  mine  by  an 
adjoining  owner.  In  delivering  the  judgment  of  the  court  there, 
Cresswell,  J.,  says,— 7  C.  B.  564  (E.  0.  L.  R.  vol.  62),— ''Treating  the 
question  as  a  new  one,  not  governed  by  the  authority  of  any  decided 
case, — ^for,  all  those  referred  to  are  distinguishable, — it  would  seem  to 
be  the  natural  right  of  each  of  the  owners  of  two  adjoining  coal- 
mines,— neither  being  subject  to  any  servitude  to  the  other, — to  work 
his  own  mine  in  the  manner  most  convenient  and  beneficial  to  him- 
self, although  the  natural  consequence  may  be,  that  some  prejudice 
will  accrue  to  the  owner  of  the  adjoining  mine;  so  long  as  that  does 
not'  arise  from  the  negligent  or  malicious  conduct  of  the  party." 
[Erle,  C.  J. — It  can  hardly  be  necessary  to  say  that  there  is  no  such 
thing  as  a  wrong,  without  pre-supposing  a  right  which  is  violated.] 
There  is  greater  diflSculty  in  the  question,  undoubtedly,  where  artifi- 
cial means  are  resorted  to  for  the  purpose  of  raising  the  water  to  a 
spot  where  it  would  not  otherwise  have  flowed.  But  there  is  no  alle- 
gation of  improper  mining  here.  On  the  contrary,  it  is  averred  by 
the  pleas,  and  admitted  by  the  demurrers,  that  what  the  defendants 

sUnee,  and  that  none  of  them  show  any  invasion  hj  the  defendants  of  a  legal  right  existing  in 
the  platntilTs,  or  any  good  cause  of  action  against  the  defendants  : 

"3.  That,  at  unj  rate,  the  second,  third,  and  fifth  pleas  are  respectively  good  and  valid' 
answers  to  the  eoonts  to  which  they  are  respectively  pleaded,  and  are  respectively  good  in  snh* 


**l.  That  the  new-assignment  of  the  plaintiffs  to  the  third  and  fifth  pleas  respectively  is  hadi 
in  sabstanee,  and  that  the  additional  facts  therein  stated  make  out  no  caase  of  action  by  the 
plahitiffs  against  the  defendants : 

''4.  That  the  second  plea  to  the  new-assignment  is  good  in  substance,  and  is  a  good  and' 
▼alM  answar  to  the  new-assignment : 

"  5.  That  the  defondants  are  at  liberty  to  drain,  draw,  pump,  or  otherwise  remove  water  fromi 
one  part  of  their  own  mines  to  another  part  in  whatever  manner  they  may  think  fit,  and  are 
not  liable  if  by  reason  thereof  such  water  should  percolate  through  strata  pervious  to  water 
into  the  mines  of  the  plaintiffs,  and  cause  damage  there : 

"1  That,  at  any  rate,  the  deftodaats  are  not  liable  for  such  consequences,  if  such  droning, 
4nwing,  pumping,  or  otherwise  removing  of  the  water  within  their  own  mines  be  done  solely 
for  the  purposa  of  mining,  and  in  the  usual,  proper,  and  recognised  manner  and  course  of 
miaiag: 

"7.  That,  at  any  rate,  the  defendants  are  not  liable  for  such  consequences,  if  they  do  not 
tew  or  pump  such  water  from  one  part  of  their  mines  to  another  part,  bat  the  water  runs  and 
lows  within  their  mines  f^om  one  part  to  the  other  by  gravitation  and  other  natural  foreea 
■lmg*passages  and  openings  made  solely  for  the  purpose  of  mining,  and  in  the  usnal,  properi. 
■ad  xeeognised  manner  and  oourse  of  mining." 
C.  B.  H.  8.,  VOL.  XV. — 16 
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did  was  done  in  the  usual  and  accustomed  course  of  good  mining. 
The  substantial  causes  of  complaint  alleged  in  the  declaration  and  in 
the  new  assignment  are  all  answered  by  the  pleas. 
♦S891  ^^}f>  ^°  reply. — As  to  the  flow  of  water  by  means  *of  the 
J  cruts,.  It  is  true  that  it  is  alleged  that  the  cruts  were  made  for 
the  more  convenient  working  of  the  defendants'  mine ;  but  enough  ia 
not  alleged  to  constitute  a  defence.  [Byles,  J. — The  allegation  is, 
that  the  defendants  committed  no  trespass,  and  that  they  did  what 
they  did  in  the  usual  and  proper  course  of  mining.]  As  to  the  pump- 
ing up  the  water  from  the  lower  level,  and  so  causing  it  to  flow  into 
the  plaintififs'  mine,  it  is  distinctly  charged  in  the  declaration  and  new- 
assignment,  and  not  denied  or  excused  by  anything  that  is  alleged  in 
any  of  the  pleas.  The  following  authorities  were  referred  to,— The 
Duke  of  Beaufort  v.  Morris,  6  Hare  SiO ;  Yool  on  Waste  136 ;  and 
Bainbridge  on  Mines  486.  Cur.  adv,  vuU, 

Erlk,  0.  J.,  now  delivered  the  judgment  of  the  court  :(a) — 
In  this  case  the  plaintiffs  complained  of  the  flow  of  water  into  their 
imine  from  the  defendants'  mine.  The  defence  was,  that  the  flow  arose 
rfrom  mining  works  carried  on  with  due  skill,  in  a  customary  and  pro- 
sper manner.  As  the  complaint  related  to  three  kinds  of  foreign 
^ater,  the  questions  raised  may  be  better  understood  by  a  short  de- 
rfioription  of  the  local  relation  of  the  two  properties,  which  was  agreed 
to  be  the  effect  of  the  pleadings.  The  two  mines  adjoined.  The 
•defendants'  was  the  upper,  the  plaintiffs'  the  lower  mine.  In  each 
mine  were  two  seams  of  ironstone,  distant  a  few  fathoms  from  each 
other.  Each  seam  cropped  out  on  the  surface  of  the  defendants'  land, 
and  extended  with  a  parallel  dip^down  through  the  defendants'  land 
into  and  through  the  plaintiffs'  land.  Each  party  had  worked  out  the 
•3901  ^PP®^  ^^  ^^^  *^^  seams  of  •ironstone,  which  we  call  No. 
-I  I ;  and  the  plaintiffs  had  left  no  barrier  to  stop  back  the  water 
flowing  down  from  the  defendants'  works  in  that  seam ;  and  of  this 
water  the  plaintiffs  did  not  complain,  it  being  very  clear,  from  Smith 
v,  Kenrick,  7  C.  B.  515  (E.  C.  L.  R.  vol.  62),  that  no  complaint  could 
be  sustained.  In  order  to  get  the  mineral  in  the  seam  which  we  call 
No.  2,  the  defendants  made  a  crut  or  passage  from  the  first  seam  to 
the  second  seam,  so  constructed  as  to  be  on  an  incline  from  a  part  of 
the  seam  No.  2  to  a  part  of  the  seam  No.  1.  Although  No.  2  lay 
ander  No.  1,  yet  the  head  of  the  crut  in  No.  2  was  at  a  higher  level 
than  the  mouth  of  the  crut  in  No.  1.  This  crut  was  made  in  the 
usual  course  of  skilful  mining,  for  the  purpose  of  getting  the  mine- 
•rala.  The  defendants'  counsel  explained  it  to  be  for  the  purpose  of 
conveying  minerals  from  the  seam  No.  2  down  the  crut  to  the  seam 
No.  1,  and.  down  that  «eam  to  the  shaft  therein,  so  as  to  be  raised  to 
the  surface.  While  the  crut  effected  that  purpose,  at  the  same  time 
the  water  from  the  works  in  the  seam  No.  2  flowed  down  through  it 
into  the  seam  No.  1,  and  so  onwards  into  the  plaintiff'  mine. 

One  complaint  of  the  plaintifEs  wjia  of  this  water;  and  they  con- 
tended that  they  were  not  obliged  to  receive  through  seam  Na  1 
more  water  than  that  which  flowed  from  the  works  therein,  and  might 
maintain  their  action  in  respect  of  the  water  so  flowing  from  the  seam 

(a)  The  judges  present  at  the  argument  were,  Erie,  C.  J.,  Williams,  J.,  Bjles,  J.,  and  Ecst- 
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No.  2 :  but  on  this  point  we  think  that  the  plaintiffs  fail.  The  owners 
of  the  higher  mine  have  a  right  to  work  the  whole  mine  in  the  usual 
and  proper  manner,  for  the  purpose  of  getting  out  any  kind  of  mine- 
ral m  any  part  of  that  mine ;  and  they  are  not  liable  for  any  water 
which  flows  by  gravitation  into  an  adjoining  mine  from  works  so  con- 
ducted. We  think  that  the  law  was  correctly  laid  down  to  that  effect 
in  Smith  v.  Kenrick.  If  this  crut  had  been  made  for  the  *pur-  r^oQi 
pose  of  turning  water  into  the  plaintiffs'  mine  which  would  not  '- 
otherwise  have  arrived  there,  and  not  for  the  purpose  above  described, 
we  consider  that  the  action  would  lie.  It  appears  in  Smith  v.  Ken- 
rick, where  the  barrier  of  the  lower  mine  had  been  wrongfully  pierced 
for  air-holes  by  a  former  occupier  of  the  upper  mine,  that  a  subse- 
quent occupier  of  the  upper  mine  had  no  right  to  make  a  construction 
at  his  lower  boundary  for  the  sole  purpose  of  turning  some  of  his 
water  through  these  openings.  By  paying  money  into  court  in  an 
action  for  that  wrong,  he  admitted  that  his  exemption  from  liability 
was  confined  to  the  water  which  flowed  by  the  laws  of  nature  into 
the  plaintiflls'  mine  from  works  conducted  for  the  purpose  of  getting 
minerals. 

The  plaintiffs  further  complained  of  other  foreign  water  which  had 
flowed  into  their  mine.  This  water  is  alleged  in  these  pleadings  to 
be  raised  by  pumping  to  a  level  trough  and  to  cause  such  a  flowing. 
The  counsel  described  the  pumping  to  be  for  the  purpose  of  getting 
other  mineral,  lyin^  deeper  than  the  two  seams  above  mentioned ;  and 
the  pump  was  so  placed  that  a  crut  led  therefrom  to  the  head  of  the 
crut  above  mentioned,  at  such  a  level  as  that  the  water  from  the  pump 
flowed  down  the  two  cruts  into  seam  No.  1,  and  so  itito  the  plaintifis' 
mine.     In  respect  of  this  water,  we  think  that  the  action  lies. 

The  defendants,  as  occupiers  of  the  higher  mine,  have  no  right  to 
be  active  agents  in  sending  water  into  the  lower  mine.  The  plaintiffs, 
as  occapiers  of  the  lower  mine,  are  subject  to  no  servitude  of  receiv- 
ing water  conducted  by  man  from  the  higher  mine.  Each  mine-owner 
has  all  rights  of  property  in  his  mine,  and,  among  them,  the  right  to 
get  all  minerals  therefrom,  provided  he  works  with  skill  and  in  the 
usual  manner.  And  if,  while  the  occupier  of  a  higher  mine  ri»g92 
^exercises  that  right,  nature  causes  water  to  flow  to  a  lower  ^ 
mine,  he  is  not  responsible  for  this  operation  of  nature.  If  the  owner 
of  the  lower  mine  intends  to  guard  against  this  operation,  he  must 
leave  a  barrier  at  the  upper  part  of  his  mine,  to  bay  back  the  water 
of  his  higher  neighbour.  The  law  imposing  these  regulations  for  the 
enjoyment  of  somewhat  conflicting  interests,  does  not  authorize  the 
occupier  of  the  higher  mine  to  interfere  with  the  gravitation  of  the 
water,  so  as  to  make  it  more  injurious  to  the  lower  mine  or  advanta* 
geous  to  himself. 

This  appears  to  us  to  be  the  law.  For  authority,  we  refer  both  to 
Smith  t;.Xenrick  and  also  to  the  question  left  to  the  jury  in  Acton  v. 
Blundell,  12  M.  k  W.  324. 

The  judgment  will  therefore  be  for  the  plaintiffs  on  the  demurrer 
to  the  declaration  and  to  the  plea  to  the  new-assignment,  and  for  the 
defendants  on  the  demurrer  to  the  other  pleas. 

Judgment  accordingly. 
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WHITELEY  V.  ADAMS.    Nov.  23. 

A  eommnnicatioD  made  boniL  fide  apon  any  sabjeet-matter  in  which  the  party  eommnnicatiaf 
haa  an  interettf  or  in  reference  to  which  he  haa,  or  honestly  belicTes  he  haf,  a  dutjf,  ii  privileged, 
if  made  to  a  person  having  a  corresponding  interett  or  duty,  although  it  contain  criminatory 
matter,  which,  without  this  privilege,  woald  be  slanderous  and  actionable. 

A.,  a  well-esteemed  member  of  a  congregation  in  London  notorious  for  its  extreme  high* 
ohnroh  notions,  being  on  a  visit  to  a  Mrs.  H.  (also  a  member  of  the  same  congregation),  who 
was  residing  for  a  time  at  6.,  in  Berkshire,  was  by  her  introduced  to  B.,  the  rector  of  the  parish, 
a  gentleman  of  similar  religions  tondencies.  The  latter  introduoed  A.  to  one  of  his  parishionen, 
a  farmer  named  F.,  with  whom  A.  soon  became  on  terms  of  intimacy,  staying  on  several  oeea- 
sions  at  F.'s  farm  with  different  nuembers  of  his  family.  After  the  lapse  of  some  months,  F., 
conceiving  that  he  had  ground  of  complaint  against  A.  with  regard  to  some  private  transaetioas 
which  he  communicated  to  B.,  brought  an  action  against  A.  for  board  and  lodging  and  the 
price  of  a  horse  which  he  alleged  had  been  bought  of  him  by  A.  A.  resisted  the  claim  ss  to 
the  board  and  lodging  on  the  ground  that  he  and  his  family  had  resided  at  F.'s  farm  as  gaesti 
and  not  as  lodgers,  and  the  claim  as  to  the  horse  on  the  ground  that  he  had  only  taken  it  apon 
triaL 

In  this  steto  of  things,  one  C,  one  of  the  curates  of  the  London  congregation,  wrote  to  B. 
asking  him  to  consent  to  act  with  him  as  arbitrator  in  the  dispute  between  F.  and  A.  B. 
declined ;  whereupon  C.  again  wrote  to  him,  urging  it  upon  him  as  a  sacred  duty  to  aid  ia 
averting  what  he  called  a  scandal  from  a  member  of  his  (G.'s)  congregation.  In  reply  to  this 
letter,  B.  wrote  to  C.  giving  him  his  reasons  for  declining  to  act  as  arbitrator,  imputing  to  A. 
very  gross  misconduct,  and  adding,  ''  I  think  it  my  duty  to  unmask  him  to  you." 

This  letter  having  been  handed  by  C.  to  A.,  and  the  latter  having  commenced  an  action  for 
a  libel  against  B.,  B.  came  to  London,  and  called  on  Mrs.  H.,  to  whom  he  deteiled  some  of  the 
oharges  against  A.  That  lady  intimated  her  conviction  that  B.  was  mistaken  in  his  opinion  of 
A.,  but  said  she  would  see  him  on  the  subject  and  communicate  with  B.  the  resulr,  adding  thst 
she  was  quite  sure  A.  would  tell  her  the  truth.  Mrs.  H.  afterwards  wrote  to  B.  (with  A.'a 
knowledge),  telling  him  that  A.  denied  all  the  charges  alleged  against  him,  and  reiterating  her 
confidence  in  A.'s  integrity.  B.  thereupon  wrote  in  answer  to  Mrs.  S.  substantially  repeating 
the  charges,  saying,  as  to  one  of  them,  that  there  was  not  a  shadow  of  doubt  but  that  the  eom- 
platnt  was  correct,  and  that  if  A.  denied  it  in  the  witness-box  he  would  be  Indioted  for  peijory. 
This  letter  was  also  handed  to  A.  (who,  knowing  it  was  coming,  called  on  Mrs.  H.  for  it),  lad 
a  second  action  was  the  result. 

The  two  actions  having  been  consolidated,  the  jury  at  the  trial  found  that  the  charges  con- 
tained in  the  letters  were  unfounded,  but  that  B.  was  not  actuated  by  malice : — 

Held,  that  both  letters  were  privileged,  on  the  ground  that  they  were  written  by  the  defend* 
ant  in  what  he  believed  to  be  the  honest  discharge  of  a  social  and  moral  duty,  and  on  a  subject 
matter  in  which  the  writer  had  an  interest  in  making  the  communications,  and  the  penoni 
respectively  receiving  them  had  an  interest  in  the  receipt  of  them, — Byles,  J.,  confining  his 
judgment,  as  to  the  second  letter,  to  the  latter  ground. 

Two  actions  for  libel  were  brought  by  the  plaintiff  against  the 
defendant. 

*3931  '^^^  declaration  in  the  first  action  stated  that  the  *defendant 
J  maliciously  wrote  and  published  of  the  plaintiff  a  letter  con- 
taining the  words,  figures,  and  abbreviations  following,  that  is  to  say, 
"  Stockcross  Parsonage,  March  17th.  Dear  Sir, — I  cannot,  I  am  sorry 
to  say,  accede  to  your  request,  for  the  following  reasons, — first,  because 
Mr.  Fowler's  lawyer,  Mr.  Smale,  whom  I  know  to  be  an  honourable 
man,  will,  I  am  sure,  be  quite  ready  to  compromise  the  matter  instead 
of  carrying  it  into  court,  if  Mr.  Whiteley  will  make  fair  overtures  to 
him, — secondly,  because  Mr.  Whiteley's  conduct  h^s  been  so  bad  that 
I  should  be  sorry  to  have  my  name  in  any  way  associated  with  him 
or  his  affairs.  To  give  you  an  outline  of  all  the  charges  which  I  hear 
laid  against  him  would  occupy  more  time  than  I  have  to  spare  this 
morning ;  but  I  will  mention  two  or  three  which  I  believe  to  be  well 
founded.  Though  only  a  lawyer's  clerk,  he  passed  himself  off  for 
some  time  in  this  parish  as  a  lawyer  of  considerable  wealth,  and  talked 
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largely  about  his  landed  property  in  Kent.  This  enabled  him  to 
impose  on  the  rustic  simplicity  of  the  Fowlers  in  a  way  which  he 
would  not  otherwise  have  done.  Under  the  impression  that  r^gn^ 
''he  was  a  gentleman  of  considerable  means,  they  allowed  him  '- 
from  time  to  time  to  make  himself  an  unbidden  guest  at  their  house, 
and  to  send  his  son  to  stay  with  them  for  the  benefit  of  his  health  for 
a  month  or  two.  They  also  sent  him,  at  his  request,  poultry,  &o.,  &c., 
and  were  given  to  understand  by  him  that  full  compensation  would 
be  made  to  them  for  all  the  trouble  and  expense  to  which  he  had  put 
them.  But,  with  the  exception  of  a  shawl  sent  by  Mrs.  Whiteley  to 
Mrs.  Fowler,  they  have  received  no  payment  whatever.  Last  of  all, 
he  bought  a  horse  of  Mr.  Fowler,  which  is  not  yet  paid  for ;  and  his 
attempts  to  avoid  payment  have  been  characterized  by  extreme  mean- 
ness, if  not  downright  dishonesty.  There  are  unpleasant  rumours 
about  his  being  immoral  and  intemperate :  but,  how  far  they  are  true, 
I  am  unable  to  say.  It  grieves  me  very  much  to  make  these  state- 
mfents  respecting  a  man  who  evidently  wishes  to  be  considered  a  reli- 
gious man  and  a  good  churchman :  but,  inasmuch  as  he  said  a  great 
deal  to  my  parishioners  about  his  intimacy  with  the  clergy  of  St. 
Barnabas,  I  think  it  my  duty  to  unmask  him  to  you  ;  and  I  should  be 
very  thankful  to  be  enabled  to  tell  some  of  my  neighbours  that  his 
position  at  St.  Barnabas  is  not  quite  what  he  led  them  to  suppose  it  to 
be,  and  especially  that  his  official  connection  with  the  English  Church 
Union  had  ceased," — by  means  of  the  committing  of  which  grievance, 
the  plaintiff  had  been  and  was  greatly  injured  in  his  character  and 
credit,  and  brought  into  public  scandal  and  disgrace,  &c. 

To  this  count  the  defendant  pleaded  not  guilty,  and  a  plea  justifying 
the  truth  of  the  statements  contained  in  the  letter. 

The  declaration  in  the  second  action  stated  that  the  defendant  falsely 
and  maliciously  wrote  and  published  of  the  plaintiff  a  letter  contain^ 
ing  the  words,  •figures,  and  abbreviations  following,  that  is  r^ogx 
say, — "  Stockcross  Parsonage,  May  6th.  My  dear  Mrs.  Hurry,  ^ 
— Time  will  show  whether  I  have  been  misinformed  or  not  respecting 
Mr.  Whiteley.  A  writ  has  been  served  upon  me,  and  a  public  inves- 
tigation must  therefore  take  place.  If  he  states  on  oath  in  the  witness- 
box  what  he  has  stated  to  you,  especially  as  to  the  charge  of  assault, 
he  will  be  most  certainly  prosecuted  for  perjury;  for,  there  is  not  a 
shadow  of  a  doubt  but  that  the  complaint  of  the  servant  girl  is  cor- 
rect. She  is  a  person  of  unblemished  reputation,  and  a  communicant; 
and  no  one  can  listen  to  her  statement,  as  I  have  done,  without  be- 
lieving everj  word  of  it.  As  to  the  story  about  the  farmer's  wife  and 
the  beer-drinkiog  at  10  o'clock  on  the  Sunday  morning,  I  do  not 
attach  much  importance  to  it  They  are  charges  of  a  very  minor  con- 
sideration :  but  the  alleged  assault  is  a  very  weighty  accusation.  I 
am  sorry  I  shall  not  be  able  to  call  on  you  again  for  some  time.  Until 
the  trial  comes  on  I  shall  be  hardly  able  to  leave  home :  but,  if  yoa 
have  any  inclination  to  ask  for  further  information  and  details,  my 
attorney,  Mr.  Smale,  will  be  happy  to  see  you.  With  kind  regards 
to  Miss  Hurry,  sister  Pauline,  and  yourself,  believe  me,"  &c., — by 
means  of  the  committing  of  which  grievance  the  plaintiff  had  been 
and  was  greatly  injured  in  his  character  and  credit,  and  brought  into 
pablic  scandal  and  disgrace,  &;c. 
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To  this  count  the  defendant  pleaded, — first,  not  guilty, — secondly, 
.that  the  plaintiff^  being  a  married  man,  indecently  assaulted  the  ser- 
yant  girl  referred  to  in  the  said  letter,  and  then  indecently  and  dis- 
honourably solicited  her  to  permit  an  illicit  and  adulterous  intercourse 
.between  the  plaintiff  and  her,  of  which  the  said  servant  girl  com- 
plained, and  the  plaintiff  made  a  false  statement  to  the  person  to  whom 
the  said  letter  was  addressed  with  respect  to  the  matter  aforesaid; 
♦^961  ^"^^^^^^^^^i  ^^^  because  the  plaintiff  had  committed  such  mat- 
•^  ters  as  alleged,  the  defendant  published  the  said  alleged  libel. 

The  actions  were  consolidated  by  a  judge's  order. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London  after 
last  Trinity  Term,  when  the  following  facts  appeared  in  evidence  i-* 
The  plaintiff  held  an  inferior  official  appointment  in  the  Chambers  of 
Yice-Chancellor  Wood,  and  was  an  apparently  zealous  and  exemplary 
jnember  of  the  congregation  of  St.  Barnabas,  Pimlico,  whose  peculiar 
notions  of  the  christian  doctrines  are  so  well  known.  The  defendant 
is  the  incumbent  of  the  church  of  Stockcross,  in  the  county  of  Berks. 
In  the  Spring  of  the  year  1860,  a  lady  named  Hurry,  who  with  her 
daughters  took  a  great  interest  in  all  matters  affecting  the  church  and 
congregation  of  St.  Barnabas,  and  who  was  on  terms  of  intimacy  with 
'the  plaintiff,  resided  for  a  few  weeks  at  Stockcross.  The  plaintiff 
visited  her  there,  and  was  by  her  introduced  to  the  defendant.  The 
defendant  introduced  the  plaintiff  to  one  Fowler,  a  farmer  in  moderate 
circumstances  residing  in  his  parish;  and  ultimately  the  plaintiff 
ibecame  an  inmate  at  I^owler's  farmhouse,  and  continued  from  time  to 
time  to  visit  him,  staying  at  intervals  with  his  wife  and  children  there, 
And  being  supplied  with  board  and  lodging,  without,  as  it  afterwards 
turned  out,  any  distinct  understanding  as  to  the  relation  in  which  the 
parties  stood  towards  each  other.  Matters  so  remained  until  towards 
Hbe  close  of  the  year  1861,  when  Mr.  Fowler  made  a  demand  upon  the 
iplaintiff  for  board  and  lodging  and  also  for  the  price  of  a  horse  which 
the  plaintiff  had  brought  to  London  with  him  ;  and  ultimately  Fowler 
brought  an  action  against  the  plaintiff  for  those  and  other  claims. 
This  action  was  resisted  by  the  plaintiff  on  the  grounds  that  he  and 
♦3971  ^^^  family  had  resided  •at  Fowler's  in  the  character  of  a  guest 
-'  and  not  in  that  of  a  lodger,  and  that  the  horse  had  not  been 
f)UFCihased  by  him,  but  only  taken  on  trial.  Whilst  this  action  was 
pending,  the  Bev.  Mr.  Cleaver,  who  was  one  of  the  assistant-curates 
of  St.  Barnabas,  wrote  to  the  defendant  (who  it  appeared  was  a  gen- 
tleman whose  religious  notions  coincided  with  those  entertained  by  the 
4nembers  of  St.  Barnabas)  to  entreat  him  to  use  his  influence  with 
Fowler  to  allow  the  dispute  between  himself  and  the  plaintiff  to  be 
settled  by  arbitration,*  and  proposing  to  the  defendant  to  act  with  him 
as  arbitrators  between  them.  The  defendant  to  this  letter  sent  an 
answer  declining  in  general  terms  to  interfere  in  the  matter.  The 
Bev.  Mr.  Cleaver  thereupon  wrote  to  the  defendant  again  in  strong 
terms  urging  him  to  accept  the  office  of  mediator,  conjuring  him  as  a 
christian  minister  to  do  his  utmost  to  avert  so  Rreat  a  scandal  to  the 
congregation  of  which  he  was  a  well-wisher,  and  pointing  out  to  him 
the  injurious  consequences  which  might  result  from  his  refusal.  Upon 
receipt  of  this  letter,  the  defendant  addressed  to  the  Bev.  Mr.  Cleaver 
the  letter  which  formed  the  subject  of  the  first  action, — ^and  the  gen- 
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tieman  to  i;?hom  it  was  addressed  thought  fit  to  hand  it  to  the 
plain  tiff.(a) 

After  the  commencement  of  the  first  action,  the  defendant, — who 
had  been  informed  by  Fowler  of  conduct  on  the  plaintiff's  part,  which, 
if  true,  was  very  disgraceful,  and  which  had  influenced  the  defendant 
in  declining  to  take  upon  himself  the  oflice  of  arbitrator  between 
them, — came  to  town  and  called  upon  Mrs.  Hurry,  and  in  conversation 
with  her  communicated  some  particulars  of  the  plaintiff's  alleged 
misconduct;  amongst  others,  of  an  attempt  on  his  part  to  invade 
•the  chastity  of  a  female  servant  in  Fowler's  employ.  That  r^ogg 
lady  expressed  her  strong  conviction  that  the  plaintiff  was  ^ 
incapable  of  acting  as  he  was  represented  to  have  acted,  but  said  that 
she  would  see  the  plaintiff  and  ask  him ;  adding  that  she  was  quite 
sure  he  would  tell  her  the  truth.  Mrs.  Hurry  accordingly  saw  the 
plaintifti  and  she  afterwards  (with  the  knowledge  of  the  plaintiff) 
wrote  to  the  defendant  informing  him  that  the  plaintiff  deniea  all  that 
had  been  imputed  to  him. 

Mrs.  Hurry's  letter  was  as  follows : — 

''Stone  House,  May  3d. 

**  My  dear  Mr.  Adams, — I  write  to  tell  you  that  I  feel  confident  that 
you  have  been  misinformed  about  Mr.  Whiteley.  I  have  seen  him, 
and  told  him  what  was  standing  against  his  character.  He  assured 
me  that  there  is  not  the  slightest  foundation  for  what  is  reported  of 
bim.  He  positively  asserts  that  he  never  drove  from  Newbury  alone. 
Afker  my  telling  him  of  the  pretty  farmer's  wife,  it  brought  to  his 
recollection  having  driven  from  the  market  at  Newbury  with  Mr.  and 
Mrs.  Fowler,  when  they  overtook  upon  one  of  the  hills  a  nice-looking 
woman  carrying  a  great  heavy  baby  in  her  arms,  and  looking  fatigued 
to  death.  They  stopped  and  took  her  up  and  drove  her  home,  and 
had  to  go  over  such  a  bad  bit  of  road  to  get  into  their  way  home,  that 
Mrs.  Fowler  was  frightened  to  death,  and  I  believe  got  out.  This 
circumstance  marked  it  in  his  recollection :  and  he  confidently  states 
that  that  was  the  only  circumstance  which  at  all  agrees  with  the 
report.  As  to  the  history  of  the  maid  servant,  he  denies  the  possi- 
bility, as  he  was  never  at  home  alone  to  his  recollection.  He  always 
went  to  church  in  the  morning  and  evening;  and  the  maid  servant 
always  went  in  the  evening.  And  as  to  the  ale,  he  often  took  a  glass 
of  ale  with  the  old  Mr.  Cook,  but  certainly  •not  three  tumblers  r^ggg 
before  church.  He  does  not  remember  ever  having  gone  in  ^ 
there  before  church ;  but  he  cannot  say  that  he  never  went  there  and 
during  his  visit  took  three  glasses  of  ale,  but  certainly  not  before 
church.  I  wish  I  could  disabuse  your  mind  respecting  that  young 
man.  We  have  always  seen  and  believed  so  differently  of  him.  And 
I  think,  that,  if  he  had  been  guilty  of  indiscretion,  he  would  not  deny 
it  to  me  when  I  spoke  quietly  to  him.  Nothing  can  convince  me  of 
his  insobriety.  He  has  always  been  such  a  very  different  character. 
I  wish,  dear  Mr.  Adams,  that  you  would  speak  of  him  to  the  three 
nice  women  (sisters)  who  live  just  beyond  the  blacksmith's.  He 
lodged  there  all  the  time  he  was  with  us,  if  he  were  of  such  a  depraved 
and  unsteady  character.    I  wish  I  could  see  you  again  before  you 

(a)  It  if  right  to  add  that  the  diipate  between  Fowler  and  the  plaintiff  resalted  in  an  award 
being  made  In  fkvonr  of  the  latter.  '* 
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leave  town.     I  beg  you  will  excuse  my  troubling  you;  and,  with  kind 
regard,  believe  me  "  Yours  very  truly, 

"  Susan  Hurry." 

The  defendant  in  reply  addressed  to  Mrs.  Hurry  the  letter  com- 
plained of  in  the  second  action ;  and,  upon  the  plaintiflTs  afterwards 
calling  on  Mrs.  Hurry  to  ascertain  the  result  of  her  communication, 
she,  like  Mr.  Cleaver,  thought  fit  to  hand  the  defendant's  letter  to 
him. 

At  the  trial  it  was  conceded  that  the  letters  were  libellous;  but  it 
was  submitted,  that,  in  the  absence  of  malice,  they  were  privileged 
communications. 

Evidence  having  been  given  on  the  part  of  the  defendant  in  sup- 
port of  his  pleas  of  justification,  the  learned  judge  left  it  to  the  jury 
to  say, — first,  whether  the  charges  contained  in  the  letters  were  sub- 
stantially true, — secondly,  whether  the  defendant  was  actuated  by 
feelings  of  malice  towards  the  plaintiff)  or  whether  the  letters  were 
written  by  him  in  the  bonfi  fide  belief  that  the  matters  therein  con- 
tained were  true. 

*4001       *The  jury  answered  the  first  question  in  the  negative,  and 
^  to  the  second  that  thpre  was  no  malice :  and  they  returned  a 
verdict  for  405.  on  each  libel.(a) 

Coleridge,  Q.  C,  on  a  former  day  in  this  term,  pursuant  to  leave 
reserved  to  him  at  the  trial,  obtained  a  rule  nisi  to  enter  a  verdict  for 
the  defendant,  on  the  ground  that  the  letters  were  under  the  circum- 
stances privileged,  or  for  a  new  trial  on  the  ground  that  the  verdict 
was  against  evidence.  As  to  the  first  letter,  he  submitted  that  the 
defendant  had  a  right  to  state  his  reasons  for  declining  to  act  as  arbi- 
trator, as  invited ;  and,  as  to  the  second,  he  contended  that  it  was 
clearly  privileged  as  an  answer  to  a  letter  written  with  the  sanction 
of  the  plaintiff'  himself. 

Montagu  Chambers,  Q.  C,  and  Joyce,  showed  cause. — Prima  facie, 
the  moment  a  man  writes  and  publishes  that  which  is  disparaging  of 
another,  he  is  guilty  of  a  libel :  and,  if  the  publication  is  to  be  ex- 
cused on  the  ground  that  it  is  privileged  by  the  occasion,  the  onus 
lies  on  the  defendant  to  show  that  it  falls  within  the  rule  as  to  privi- 
leged communications.  Further,  it  is  submitted,  that,  as  matter  of 
law,  the  imputation  must  not  go  beyond  the  occasion,  or  be  unneces- 
sary or  irrelevant.  It  is  the  duty  of  the  judge  to  look  at  all  the  cir- 
cumstances connected  with  the  writing  of  the  libel  or  the  uttering  of 
the  slander,  and  himself  to  decide  whether  it  is  a  case  of  privileged 
communication,  or  whether  it  is  not  such  a  wrongful  act  as  to  make 
it  actionable  at  law.  It  may  also  be  that  the  writing  is  within  the 
*40n  ^"^®  ^^  ^*  privileged  •communications,  and  yet  the  privilege 
■'  may  be  rebutted  by  proof  or  by  inference  of  malice.  What- 
ever doubt  might  arise  as  to  the  first  libel  here,  there  could  be  none 
as  to  the  second,  as  to  which  the  question  of  malice  or  no  malice 
could  not  arise.  In  Bromage  v.  Prosser,  4  B.  &  C.  247,  254  (E.  C.  L. 
E.  vol.  10),  6  D.  &  E.  296,  Bayley,  J.,  lays  down  very  plainly  the 
principles  which  are  to  guide  the  judge  in  such  a  case.     "If,"  says 

(a)  The  Terdiotwasthatofamijority  of  the  jury,  taken  by  oonsent  A  doubt  was  aftenrards 
inggested  as  to  whether  the  parties  could  be  bonnd  by  it.  Bat  the  coart  lotimated  a  strong 
opinion  that  they  were. 
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that  learned  judge,  "  in  an  ordinary  case  of  slander  (not  a  case  of  pri- 
vileged communication),  want  of  a  malice  is  a  question  of  fact  for  the 
consideration  of  a  jury,  the  direction  (a)  was  right;  but,  if  in  such  a 
case  the  law  implies  such  malice  as  is  necessary  to  maintain  the  ac- 
tion, it  is  the  duty  of  the  judge  to  withdraw  the  question  of  malice 
from  the  consideration  of  the  jury:  and  it  appears  to  us  that  the 
direction  in  this  case  was  wrong.  That  malice,  in  some  sense,  is  the 
gist  of  the  action,  and  that  therefore  the  manner  and  occasion  of 
speaking  the  words  is  admissible  in  evidence  to  show  they  were  not 
spoken  with  malice,  is  said  to  have  been  agreed  (either  by  all  the 
judges,  or  at  least  by  the  four  who  thought  the  truth  might  be  given 
in  evidence  on  the  general  issue)  in  Smith  v.  Richardson,  Willes  20 ; 
and  it  is  laid  down  1  Com.  Dig.  Action  upon  the  Case  for  Defamation 
(6.  5),  that  the  declaration  must  show  a  malicious  intent  in  the  defend- 
ant :  and  there  are  some  other  very  useful  elementary  books  in  which 
it  is  said  that  malice  is  the  gist  of  the  action ;  but  in  what  sense  the 
word  malice  or  malicious  intent  are  here  to  be  understood,  whether  in 
i)it  popular  sense  or  in  the  sense  the  law  puts  upon  those  expressions, 
none  of  these  authorities  state.  Malice  in  common  acceptation  means 
ill-will  against  a  person  ;  but  in  its  legal  sense  it  means  a  wrongful 
act,  done  intentionally,  without  •just  cause  or  excuse.  If  I  [■♦^qo 
give  a  perfect  stranger  a  blow  likely  to  produce  death,  I  do  it  ^ 
of  malice,  because  I  do  it  intentionally,  and  without  just  cause  or  excuse. 
If  I  maim  cattle,  without  knowing  whose  they  are,  if  I  poison  a  fishery, 
without  knowing  the  owner,  I  do  it  of  malice^  because  it  is  a  wrongful 
act,  and  done  intentionally.  If  I  am  arraigned  of  felony,  and  wil- 
fully stand  mute,  I  am  said  to  do  it  of  malice,  because  it  is  intentional, 
and  without  just  cause  or  excuse.  And  if  I  traduce  a  man,  whether 
I  know  him  or  not,  and  whether  I  intend  to  do  him  an  injury  or  not, 
I  apprehend  the  law  considers  it  as  done  of  malice,  because  it  is 
wrongful  and  intentional.  It  equally  works  an  injury  whether  I 
meant  to  produce  an  injury  or  not;  and,  if  I  had  no  legal  excuse  for 
the  slander,  why  is  he  not  to  have  a  remedy  against  me  for  the  injury 
it  produces  ?"  A  man  has  no  right  to  say  of  another  or  to  publish 
anything  which  is  prim^  facie  defamatory,  that  does  not  fairly  arise 
out  of  the  occasion.  In  such  a  case  it  plainly  is  the  duty  of  the  judge 
to  hold  that  it  is  out  of  the  privilege.  In  Tuson  v,  Evans,  12  Ad.  & 
E.  733  (E.  C.  L.  R.  vol.  40),  4  P.  &  D.  396,— which  has  erroneously 
been  supposed  to  have  been  broken  in  upon  by  subsequent  cases, — 
the  defendant  claimed  rent  of  the  plaintiff;  the  plaintiff's  agent  (with 
whom  the  plaintiff  had  authorized  the  defeodant  to  correspond  on  the 
subject,  refusing  himself  to  communicate  with  the  defendant  immedi- 
ately), told  the  defendant  that  the  plaintiff  denied  his  liability :  the  de- 
fendant thereupon  wrote  to  the  agent,  alleging  facts  in  support  of  his 
claim,  and  adding, — "  This  attempt  to. defraud  me  of  the  produce  of  the 
land  is  as  mean  as  it  is  dishonest :"  it  was  held  that  the  publication  in 
these  terms  was  not  privileged,  and  thatthe  judge  was  justified  in  direct- 
ing the  jury  that  it  was  a  libel.  "  Some  remark,"  said  Lord  Denman, 
"from  the  *defendant  on  the  refusal  to  pay  the  rent  was  perfectly  r^AAQ 
justifiable,  because  his  entire  silence  might  have  been  construed  ^ 
into  an  acquiescence  in  that  refusal,  and  so  might  have  prejudiced  hia 

(a)  That,  if  the  words  were  not  spoken  malioioasly,  the  defendant  was  not  answerable. 
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case  upon  any  future  claim  ;  and  the  defendant  would,  therefore,  have 
been  privileged  in  denying  the  truth  of  the  plaintiff's  statement. 
But,  upon  consideration,  we  are  of  opinion  that  the  learned  judge 
was  quite  right  in  ooaaidering  the  language  actually  used  as  not 
justified  by  the  occasion.  Any  one,  in  the  transaction  of  business 
with  another,  has  a  right  to  use  language  bonS  fide,  which  is  relevant 
to  that  business,  and  which  a  due  regard  to  his  own  interest  makes 
necessary,  even  if  it  should  directly,  or  by  its  consequences,  be  injuri- 
ous or  painful  to  another:  and  this  is  the  principle  on  which  privi- 
leged communication  rests.  But  defamatory  comments  on  the  motives 
or  conduct  of  the  party  with  whom  he  is  dealing  do  not  fall  within 
that  rule.  It  was  enough  for  the  defendant's  interest  in  the  present 
case  to  deny  the  truth  of  the  plaintiflTs  assertion  :  to  characterize  that 
assertion  as  an  attempt  to  defraud,  and  as  mean  and  dishonest,  was 
wholly  unnecessary."  Who  can  say  that  it  was  necessary  for  the 
defendant  here,  in  declining  to  act  as  arbitrator,  to  launch  out  into 
such  statements  as  are  contained  in  these  letters  ?  He  clearly  had  no 
right  to  indulge  in  imputations  not  fairly  arising  out  of  the  occasion. 
Cooke  V.  Wildes,  5  Ellis  &  B.  328,  will  probably  be  relied  on  for  th^ 
defendant :  but  there  the  court,  it  is  submitted,  went  far  beyond  the 
necessity  of  the  case.  But,  in  delivering  the  judgment,  Lord  Canip- 
bell  says :  "  We  fully  adhere  to  the  doctrine  laid  aown  in  Somerville 
V.  Hawkins,  10  C.  B.  588  (E.  0.  L.  R.  vol.  70),  and  Taylor  v.  Hawkins, 
16  Q.  B.  308  (E.  C.  L.  R.  vol.  71),  that  it  is  matter  of  law  for  the 
judge  to  determine  whether  the  occasion  of  writing  or  speaking 
criminatory  language,  which  would  otherwise  be  actionable,  repels 
*4041  *^^®  inference  of  malice,  constituting  what  is  called  Skprivikged 
J  communication:  and,  if  at  the  close  of  the  plaintiflF's  case  there 
is  no  intrinsic  or  extrinsic  evidence  of  malice,  that  it  is  the  doty  of 
the  judge  to  direct  a  nonsuit  or  a  verdict  for  the  defendant,  without 
leaving  the  question  of  malice  to  the  jury,  as  a  different  course  would 
be  contrary  to  principle,  and  would  deprive  the  honest  transactions 
of  business  and  of  social  intercourse  of  the  protection  which  they 
ought  to  enjoy."  In  Brown  v.  Croome,  2  Stark.  N.  P.  C.  297  (E.  C. 
L.  R.  vol.  8),  it  was  held  that  an  advertisement  in  a  public  paper 
strongly  reflecting  upon  the  character  of  an  individual  who  had  been 
declared  bankrupt,  was  libellous,  although  published  with  the 
avowed  intention  of  convening  a  meeting  of  the  creditors  for  the  pur- 
pose of  consulting  upon  the  measures  proper  to  be  adopted  for  their 
own  security,  if  the  legal  object  might  have  been  attained  by  means 
less  injurious.  "  The  question,"  said  Lord  Ellenborough,  "  is.  whether 
the  defendant  was  justified  in  publishing  this  advertisement  to  the 
world,  when  all  the  communication  which  was  necessary  might  have 
been  made  in  a  manner  less  injurious."  A  similar  opinion  is 
expressed  by  Alderson,  B.,  in  Woodward  v.  Lander,  6  C.  &  P.  548 
(E.  C.  L.  R.  vol.  25).  Warren  v.  Warren,  1  C.  M.  &  R.  250,  is  to 
.  the  same  eflfect.  The  plaintiff  and  defendant  were  jointly  interested 
in  property  in  Scotland,  of  which  C.  was  manager :  the  defend- 
ant wrote  to  C.  a  letter  principally  about  the  property  and  the  con- 
duct of  the  plaintiff  with  reference  thereto,  but  containing  a  charge 
against  the  plaintiff  with  reference  to  his  conduct  to  his  mother  and 
aunt :  and  it  was  held,  that,  though  the  part  of  the  letter  about  the 
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defendanVs  conduct  as  to  the  property  might  be  confidential  and 
priyileged,  such  privilege  could  not  extend  to  the  part  of  the  let- 
ter about  the  plaintiff's  conduct  to  his  mother  and   aunt.     "The 
•manager,"  said  Parke,  B.,  "could  have  nothing  to  do  with  p^nx 
that."    Neither  could  Mr.  Cleaver  or  Mrs.  Hurrj  have  any-   *■ 
thing  to  do  vrith  the  plaintiff's  conduct  in  his  dealings  with  Mr. 
Fowler.    In  Godson  v.  Home,  1  Brod.  &  B.  7  (E.  0.  L.  R.  vol.  5), 
Richardson,  J.,  says:  ''If  a  man,  giving  advice,  calls  another  a  thief, 
surely  it  is  not  necessary  to  leave  it  to  the  jury  whether  such  lan- 
guage is  a  confidential  communication."     Wenman  v.  Ash,  18  C.  B. 
836  (E.  C.  L.  R.  vol.  76),  is  a  very  important  case.    The  defendant, 
who  had  lodged  in  the  house  of  the  plaintiff,  conceiving  that  he  had 
whilst  there  lost  certain  documents,  and  imagining  that  the  plaintiff 
had  abstracted  them  from  a  box  in  which  he  had  kept  them,  wrote  a 
letter  to  the  plaintiff's  wife,  stating  his  loss,  and  his  suspicions,  in 
language  seriously  reflecting  upon  the  character  of  the  plaintiff^  and 
intimating,  that,  unless  the  plaintiff  should  think  proper  to  return 
them,  he  would  expose  him :  and  it  was  held  that  the  occasion  did 
not  justify  the  writing  of  the  letter,  so  as  to  make  it  a  privileged 
communication,  and  that  the  plaintiff  was  entitled  to  recover,  although 
the  jury  negatived  malice.    Maule,  J.,  there  says :  "  Whether  the 
droumstances  under  which  a  communication  is  made  constitute  it  a 
priyileged  communication  or  not,  is  a  question  which  the  court  has 
assumed  the  jurisdiction  of  deciding:  but  it  is  more  a  question  of 
&ot  in  each  particular  case  than  a  question  of  law.    The  circumstance 
of  the  jury  naving  negatived  malice  here,  does  not  make  the  commu- 
nication privileged.    But  we  have  to  c($nsider  whether  the  fact  of  the 
defendant's  having  lodged  in  the  plaintiff's  house,  and  possibly  lost 
something  while  there,  gave  him  a  privilege  to  address  such  a  com- 
munication as  that  complained  of  to  the  pkintiff's  wife.    I  think  it 
did  not    No  reasonable  person  could  think  the  course  the  defendant 
took  was  one  which  he  was  justified  in  taking  to  enforce  his  own 
interest."    In  *Toogood  v.  Spyring,  1  0.  M.  &  R.  181,  4  r,^g 
Tyrwh.  582,  Parke,  B.,  lays  down  the  law  in  a  manner  which   *- 
has  never  been  questioned.     "  In  general,"  he  says,  *'  an  action  lies 
for  the  malicious  publication  of  statements  which  are  false  in  fact  and 
injurious  to  the  character  of  another  ^within  the  well-known  limits 
as  to  verbal  slander) ;  and  the  law  considers  such  publication  as  mali- 
cious, unless  it  is  fairly  made  by  a  person  in  the  discharge  of  some 
public  or  private  duty,  whether  legal  or  moral,  or  in  the  conduct  of 
uis  own  affairs  in  matters  where  his  interest  is  concerned.    In  such 
cases,  the  occasion  prevents  the  interference  of  malice  which  the  law 
draws  from  unauthorized  communications,  and  affords  a  qualified 
defence,  depending  upon  the  absence  of  actual  malice.     If  fairly  war- 
ranted by  any  reasonable  occasion  or  exigency,  and  honestly  made, 
SQch  communications  are  protected,  for  the  common  convenience  and 
welfare  of  society ;  and  the  law  has  not  restricted  the  right  to  make 
them  within  any  narrow  limits."     In  Coxhead  v.  Richards,  2  G.  B. 
569,  60S  (E.  0.  L.  R.  vol.  52),  Cresswell,  J.,  sa^s:  *' Every  unautho- 
rized  publication  of  defamatory  matter  is,  in  pomt  of  law,  to  be  con- 
sidered as  malicious.    The  law,  however,  on  a  principle  of  policy  and 
convenience,  authorizes  many  communications,  although  they  affect 
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the  characters  of  individuals ;  and  I  take  it  to  be  a  question  of  law 
whether  the  communication  is  authorized  or  not."  Again,  at  p.  606, 
he  says:  "  Where  a  party  asks  advice  or  information  upon  a  subject 
on  which  he  is  interested,  or  where  the  relative  position  of  two  parties 
is  such  that  the  one  has  a  right  to  expect  confidential  information  and 
advice  from  the  other,  it  may  be  a  moral  duty  to  answer  such  inqui- 
ries and  give  such  information  and  advice ;  and  the  statements  made 
may  be  rendered  lawful  by  the  occasion,  although  defamatory  of  some 
♦AO^l  ^^^^^  person,  as  in  Dunman  v.  Bigg,  1  Campb.  *269,  and  Todd 
*^' J  V.  Hawkins,  2  M.  &  Rob.  20,  8  C  &  P.  88.  Two  cases,- 
Herver  v.  Dowson,  Bull.  N.  P.  8,  and  Cleaver  v.  Sarraude,  reported 
in  M'Dougall  v.  Claridge,  1  Campb.  268, — were  quoted  as  authorities 
for  giving  a  more  extended  meaning  to  the  term  'moral  duty,' and 
making  it  include  all  cases  where  one  man  had  information  wbicb,  if 
true,  it  would  be  important  for  another  to  know.  But  the  notes  of 
those  cases  are  very  short:  in  the  former,  the  precise  circumstances 
under  which  the  statement  was  made  (see  King  v.  Watts,  8  C.  &  P. 
614,  that  such  a  statement  made  without  inquiry  is  not  lawful),  and, 
in  the  latter,  the  position  of  the  defendant  with  reference  to  the 
Bishop  of  Durham,  to  whom  it  was  made,  are  left  unexplained.  I 
cannot,  therefore,  consider  them  as  satisfactory  authorities  for  the 
position  to  establish  which  they  were  quoted :  and,  in  the  absence  of 
any  clear  and  precise  authority  in  favour  of  it,  I  cannot  persuade 
myself  that  it  is  correct,  as,  if  established  at  all,  it  must  be  at  the  ex- 
pense of  another  moral  duty,  viz.,  not  to  publish  defamatory  matter 
unless  you  know  it  to  be  true."  Gilpin  v.  Fowler,  9  Exch.  615,  is 
also  very  much  in  point.  The  plaintiflF  was  master  of  a  national 
school  in  the  parish  of  C,  of  which  the  defendant  was  rector,  and 
also  one  of  the  managers  of  the  school.  The  defendant  requested  the 
plaintiff  to  teach  a  Sunday-school  in  connection  with  the  national 
school,  which  he  declined  on  account  of  the  increased  labour,  and  he 
was  in  consequence  dismissed.  The  plaintiff  being  about  to  set  up  a 
school  on  his  own  account  in  the  same  parish,  the  defendant  wrote, 
and  distributed  in  G.  and  in  the  adjoining  parish,  a  "  {)astoral  letter," 
in  which  he  denounced  the  plaintiff's  conduct  as  unchristian-like,  and 
warned  his  parishioners  against  affording  any  countenance  to  the 
projected  school,  either  by  subscriptions  or  by  sending  their  children 
•4.081  ^  ^^'  ^  j^^g®  ^^  ^^®  ^^^^  having  *ruled  that  this  letter  was 
-•  a  privileged  communication,  and  that,  there  being  no  evidence 
of  express  malice,  the  defendant  was  entitled  to  a  verdict, — the  Ex- 
chequer Chamber,  on  a  bill  of  exceptions  to  the  above  ruling,  held 
that  the  communication  was  not  privileged,  and  that  there  was  evi- 
dence for  the  jury  of  express  malice.  The  facts  of  the  present  case 
are  short  and  simple.  Fowler  had  brought  an  action  against  White- 
ley  for  board  and  lodging,  and  for  the  price  of  a  horse.  It  was  a 
matter  of  controversy  between  them  whether  there  was  anything  due 
for  board  and  lodging,  and  also  whether  the  horse  had  been  bought 
by  Whiteley  or  only  taken  upon  trial  Mr.  Cleaver,  who  was  ac- 
quainted with  Whiteley,  and  who  entertained  a  high  opinion  of  himi 
was  desirous  of  getting  the  dispute  with  Fowler  settled  by  mutual 
friends,  and  accordingly  wrote  to  Mr.  Adams  asking  him  to  consent 
to  become  arbitrator  jointly  with  him  in  the  matter.    Mr.  Adams 
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declined.  A  second  letter  was  then  sent  to  bim,  urging  him  in  strong 
terms  to  assent  to  Mr.  Cleaver's  proposal.  In  answer  to  this  second 
letter,  the  letter  is  written  which  forms  the  subject  of  the  first  count, 
— a  letter  which  upon  the  face  of  it  is  wholly  unwarranted  by  the 
occasion,  and  filled  with  vituperative  and  irrelevant  attacks  upon  the 
moral  character  of  Mr.  Whiteley,  and  which  could  have  nothing  what- 
ever to  do  with  the  question  of  his  being  arbitrator  or  not.  From 
such  a  letter  written  on  such  an  occasion  the  law  necessarily  infers 
malice, — not  a  private  and  particular  malice  towards  the  individual, 
but  an  unauthorized  act  injurious  to  him.  The  libel  in  the  second 
count  clearly  admits  of  no  excuse:  it  was  altogether  volunteered:  it 
was  not  written  upon  an  occasion  which  afforded  the  smallest  justifi- 
cation for  it :  Pattison  v.  Jones,  8  B.  &  C.  578  (E.  C.  L.  E.  vol.  15),  3 
M.  &  E.  101. 

Coleridge,  Q.  0.,  and  H.  JameSf  in  support  of  the  *rule. — The  r^^Qg 
letters  in  question  were  clearly  privileged  communications,   '■ 
being  made  to  persons  who  were  substantially  agents  of  the  plaintiff 
and  put  in  motion  by  him,  and  made  in  the  discharge  of  what  the 
defendant  might  fairly  conceive  to  be  a  social  and  moral  duty.    In 
the  first  letter,  the  defendant  is  stating  his  reasons  for  declining  to 
accept  the  office  of  arbitrator,  the  acceptance  of  which  had  been  urged 
upon  him  by  all  those  considerations  which  were  the  most  calculated 
to  infiuence  the  mind  of  a  clergyman,  and  above  all  one  of  the  pecu- 
liar notions  entertained  by  the  defendant:  and  the  second  was  in 
answer  to  a  letter  addressea  to  the  defendant  by  Mrs.  Hurry  with  the 
plaintiff's  cognisance.    The  jury  have  found  that  both  letters  were 
written  bonfi  fide,  and  that  there  was  an  entire  absence  of  malice  in  fact. 
In  Harrison  v.  Bush,  5  Ellis  &  B.  344,  348  (E.  C.  L.  E.  vol.  85),  Lord 
Campbell,  in  delivering  the  judgment  of  the  Co^ft  of  Queen's  Bench, 
says:  "During  the  argument,  a  legal  canon  was  propounded  for  our 
guidance  by  the  plaintiff's  counsel;  and  this  we  are  willing  to  adopt, 
as  we  think  that  it  is  supported  by  the  principles  and  authorities 
upon  which  the  doctrine  or  privileged  communication  rests.    *  A  com- 
munication  made  bonfi  fide  upon  any  subject-matter  in  which  the 
party  communicating  has  an  interest,  or  in  reference  to  which  he  has 
a  duty,  is  privileged,  if  made  to  a  person  having  a  corresponding 
interest  or  duly,  although  it  contain  criminatory  matter,  which,  without 
this  privilege,  would  be  slanderous  and  actionable.' "  And,  after  advert- 
ing to  the  particular  facts  of  that  case,  he  adds, — ^^ Duty,  in  the  pro- 
posed canon,   cannot  be  confined  to  legal  duties  which   may  be 
enforced  by  indictment,  action,  or  mandamus,  but  must  include  moral 
and  social  duties  of  imperfect  obligation."    It  is  impossible  to  define 
what  is  a  moral  and  social  duty  of  imperfect  obligation.    It  must 
depend  upon  the  circumstances  •of  each  case.    The  best  defi-  r^^t  a 
nition  to  be  found  in  the  books  is  that  given  b^  Parke,  B.,  in  '• 
Toogood  V.  Spyring.    And  the  Preliminary  Discourse  in  Starkie  on 
Slander,  pp.  48,  84,  contains  some  remarks  which  are  well  worthy  of 
consideration.    The  rule  laid  down  at  p.  320  of  that  learned  Work 
(2d  edit.),  is,  that,  "where  a  communication  is  made  in  confidence, 
either  by  or  to  a  person  interested  in  the  communication,  supposing  it 
to  be  true,  or  by  way  of  admonition  or  advice,  it  seems  to  be  a 
general  rule  that  malice  is  essential  to  the  maintenanoe  of  an  action.** 
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In  Peacock  v.  Sir  George  BeyDal,  2  Ikownl.  &  Q.  151,  it  is  said  that, 
if  the  letter  "  had  been  directed  to  a  fathec  for  reformation  of  any  acta 
made  by  his  children,  it  should  be  no  libe!,  for  it  is  but  for  reforma- 
tion and  not  for  defamation :  for,  if  a  letter  contain  scandalous  matter, 
and  be  directed  to  a  third  person,  if  it  be  reformatory,  and  for  no 
respect  to  himself  [the  writer],  it  shall  not  be  intended  to  be  a  libel, 
for  with  what  mind  it  was  made  is  to  be  respected ;  as,  iC  a  man  write 
to  a  father,  and  his  letter  contain  scandalous  matter  concerning  his 
children,  of  which  he  gives  notice  to  the  father,  and  adviseth  the 
father  to  have  better  regard  to  his  children,  this  is  only  reformatory, 
without  any  respect  of  profit  to  him  which  wrote  it."  And  this, 
though  a  Star  Chamber  case,  is  adopted  in  Viner's  Abridgment,  LiM 
(A),  2.,  and  in  Bacon's  Abridgment,  Libel  (A).  The  cases  of  Coxhead 
i;.  Eichards,  2  C.  B.  569  (E.  C.  L.  R.  vol.  52),  and  Blackham  v,  Pugh, 
2  C.  B.  611,  show  the  extreme  difficulty  there  is  in  determining  the 
line  of  demarcation  in  these  matters.  A  case  of  this  kind  was  tried 
before  Mr.  Justice  Hill  a  short  time  prior  to  his  retirement.  The 
facts  were  these  : — Two  attorneys'  clerks  had  been  fellow  pupils,  and 
on  terms  of  great  intimacy,  leading  rather  looseish  lives.  One  of  them 
suddenly  became  very  religious ;  and,  seeing  his  former  companion 
ncAii-]  *at  a  certain  church  with  a  young  laay  to  whom  he  was  pay- 

J  ing  his  addresses,  he,  after  consulting  with  the  clergyman  of 
his  parish,  wrote  to  the  lady's  parents,  communicating  to  them  all  he 
knew  of  his  former  friend's  antecedents.  An  action  having  been 
brought,  the  learned  judge  said,  that,  if  the  jury  thouglit  that  the  de- 
fendant reasonably  believed  that  it  was  his  duty  to  make  the  communi- 
cation, he  should  hold  it  to  be  privileged.  The  jury,  however,  found 
for  the  plaintiff,  with  1^.  damages :  and  no  attempt  was  made* to  disturb 
the  verdict.  In  Gardner  v.  Slade,  18  Q.  B.  796  (B.  C.  L.  R.  vol.  66), 
Coleridge,  J.,  says :  ^f  the  circumstances  are  such  that  all  that  was 
said  and  done  was  consistent  with  duty,  the  speaking  of  the  words  can 
afford  no  evidence  of  malice."  The  rule  as  to  bona  fides  is  not  that 
the  circumstances  must  be  such  as  to  show  that  it  wets  the  defendant's 
duty  to  make  the  communication :  it  is  enough  if  he  be  in  such  a 
position  that  he  may  reasonably  believe  that  it  was  his  duty,  though 
in  this  he  may  have  been  mistaken.  Malice  is  not  to  be  inferred  from 
the  mere  circumstance  of  the  defendant  having  acted  upon  an  incor- 
rect view  of  his  duty:  Pater  v.  Baker,  3  C.  B.  831  (E.  C.  L.  R.  vol. 
54).  In  Somerville  v.  Hawkins,  10  C.  B.  583  (E.  C.  L.  R.  vol.  70), 
the  plaintiff  had  been  in  the  service  of  the  defendant,  and  had  been 
dismissed  on  a  charge  of  theft.  He  afterwards  came  to  the  defendant's 
house,  and  had  some  conversation  with  the  defendant's  servants.  The 
defendant,  addressing  himself  to  two  of  them,  said  (speaking  of  the 
plaintiff), — "  I  have  dismissed  that  man  for  robbing  me :  do  not  speak 
to  him  any  more,  in  public  or  in  private,  or  I  shall  think  you  as  bad 
as  him."  In  an  action  for  those  words,  Maule,  J.,  in  delivering  the 
considered  judgment  of  the  court,  says:  "We  think  that  the  case 
falls  within  the  class  of  privileged  communications,  which  is  not  so 
restricted  as  it  was  contended  on  behalf  of  the  plaintiff.'  It  compre- 
♦4121  ^®°^^  *®'^  cases  of  communications  made  bonfi  fide,  in  perform- 

J  ance  of  a  duty,  or  with  a  fair  and  reasonable  purpose  of  pro- 
tecting the  interest  of  the  party  using  the  words.    In  this  case,  sop- 
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posing  the  defendant  himself  to  believe  the  charge, — a  supposition 
always  to  be  made  when  the  question  is  whether  a  communication  be 
privileged  or  not, — it  was  the  duty  of  the  defendant,  and  also  his 
interest,  to  prevent  his  servants  from  associating  with  a  person  of 
such  a  character  as  the  words  imputed  to  the  plaintiff,  as  such  associa- 
tion might  reasonably  be  apprehended  to  be  likely  to  be  followed  by 
injurious  consequences  both  to  the  servants  and  to  the  defendant  him- 
self." [Keating,  J. — When  you  introduce  "  honesty"  as  an  element, 
do  you  not  at  once  make  the  question  of  privilege  one  for  the  jury  ? 
Btles,  J. — The  question  is,  what  is  the  defendant's  duty ;« not  what 
he  thinks  to  be  his  duty.]  The  letters  being  primfi  facie  privileged 
by  the  occasion,  the  plaintiff  was  bound  to  prove  express  malice  in 
order  to  take  away  the  privilege :  Child  v.  Affleck,  9  B.  &  C.  408  (E. 
C.  L.  R.  vol.  17),  4  M.  &  R.  888.  The  language  of  Lord  Ellenborough 
in  Pitt  V.  Donovan,  1  M.  &  Selw.  639,  is  particularly  applicable  here. 
That  was  an  action  for  slander  of  title  conveyed  in  a  letter  to  a  person 
about  to  purchase  the  estate  of  the  plaintiff,  imputing  insanity  to  one 
Y.,  from  whom  the  plaintiff  purchased  it,  and  that  the  title  would 
therefore  be  disputea,  per  quod  the  person  refused  to  complete  the 
purchase.  The  defendant  had  married  the  sister  of  Y.,  who  was  heir- 
at-law  to  her  brother  in  the  event  of  his  dying  without  issue.  In 
leaving  the  case  to  the  jury,  Graham,  B.,  said  that  **  the  gist  of  the 
action  was  malice, — not  malice  in  the  worst  sense ;  but  it  was  enough 
that  the  act  done  was  wrongful,  and  done  under  circumstances  that 
marked  an  intention  to  do  an  injury;  and  that  would  depend,  not  on 
the  ^circumstance  whether' he  believed  it  to  be  true,  but  r^^i© 
whether  his  belief  was  such  as  a  man  of  sound  mind,  or  a  man  of  ^ 
sense  and  knowledge  of  business,  would  haveformed,^^  **  That,"  says  Lord 
Ellenborough,  "is  what  he  was  not  justified  in  saying;  for,  with  refer- 
ence to  the  competencey  or  incompetency  of  Y.,  certainly  the  question 
in  this  cause  does  not  depend  on  that ;  for,  if  what  the  defendant  has 
written  be  most  untrue,  but  nevertheless  he  believed  it,  if  he  was 
acting  under  the  most  vicious  of  judgments,  yet  if  he  exercised  that 
judgment  bon&  fide,  it  will  be  a  justification  to  him  in  this  case. 
Whether  his  belief  be  such  as  a  man  of  sound  sense  and  knowledge 
of  business  would  have  formed,  is  not  the  question  :  the  opinion 
which  a  rational  man  would  have  formed  on  such  a  subject  might  be 
that  Mr.  Y.  was  competent ;  but  the  jury  must  arrive  at  their  conclu- 
sion in  this  case  through  the  medium  of  malice  or  no  malice  in  the 
defendant.  In  that  way  it  might  have  been  left  to  them,  not  if  you 
think  that  no  man  of  a  rational  understanding  would  come  to  such  a 
conclusion,  but  you  will  say  whether  this  defendant,  with  such  an 
understanding  as  he  possesses,  did  bonfi  fide  arrive  at  the  conclusion 
which  he  has  stated,  or  whether  he  did  not  use  it  as  a  mere  pretence, 
colour,  and  cloak  for  his  malice."  As  to  the  first  letter,  here,  con- 
sidering the  circumstances  under  which  he  was  pressed  to  take  upon 
himself  the  office  of  arbitrator  in  the  disputes  between  Fowler  and  the 
plaintiff,  the  defendant  clearly  had  a  social  and  moral  duty,  as  well  as 
a  sort  of  interest  in  explaining  to  Mr.  Cleaver  why  he  declined  to 
accept  it  The  court  will  not  very  closely  scrutinize  the  extent  of 
the  interest  or  the  nature  of  the  duty.  And,  as  to  the  second  letter, 
it  can  hardly  be  said  that  the  defendant  was  a  volunteer:  it  was 
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written  in  answer  to  one  received  from  Mrs.  Hurry  after  she  had  had 
•4.141  ^  conversation  with  the  plaintiff  on  the  subject,  and  may 
J  *almost  be  said  to  have  been  written  on  his  invitation. 
Erle,  C.  J. — I  am  of  opinion  that  this  rule  should  be  made  abso- 
lute. The  action  is  brought  to  recover  damages  for  two  separate 
libels,  the  first  count  being  on  a  letter  addressed  by  the  defendant  to 
a  clergyman  named  Cleaver,  the  second  on  a  letter  addressed  by  the 
defendant  to  a  lady  named  Hurry.  Each  of  these  letters  contains 
matter  which  is  clearly  defamatory  of  the  plaintiff,  and  forms  the 
foundation  of  an  action  unless  the  circumstances  under  which  it  was 
written  bring  it  within  the  protection  afforded  by  the  law  to  what  are 
called  privileged  communications.  I  take  it  to  be  clear  that  the 
foundation  of  an  action  for  defamation  is  malice.  But  defamation 
pure  and  simple  affords  presumptive  evidence  of  malice.  That  pre- 
sumption may  be  rebutted  by  showing  that  the  circumstances  under 
which  the  libel  was  written  or  the  words  uttered  were  such  as  to 
render  it  justifiable.  The  rule  has  been  laid  down  in  the  Court  of 
Exchequer,  and  again  lately  in  the  Court  of  Queen's  Bench,  that,  if 
the  circumstances  bring  the  judge  to  the  opinion  that  the  communica- 
tion was  made  in  the  discharge  of  some  social  or  moral  duty,  or  on 
the  ground  of  an  interest  in  the  party  making  or  receiving  it,  then,  if 
the  words  pass  in  the  honest  belief  on  the  part  of  the  person  writing 
or  uttering  them,  he  is  bound  to  hold  that  the  action  fails.  In  the 
present  case  the  jury  found  that  the  letters  were  written  by  the  de- 
fendant bon&  fide  and  in  the  honest  belief  that  what  he  wrote  was 
true  and  that  it  was  his  duty  to  make  the  communications  he  did. 
Do  the  circumstances  show  that  the  letters  were  written  in  the 
discharge  of  some  social  or  moral  duty,  or  that  the  writer  or  the 
person  to  whom  they  were  addressed  had  an  interest  in  making  or 


*415] 


♦receiving  the    communications?      Taking    the   two  letters 


separately,  I  feel  bound  to  answer  that  question  in  the  affirma- 
tive. They  were  confidential,  in  the  sense  that  they  need  not  and 
ought  not  to  have  passed  beyond  the  persons  to  whom  they  were 
respectively  addressed.  The  plaintiff,  it  appears,  had  been  held  in 
great  estimation  by  the  members  of  the  congregation  of  St.  Barnabas. 
The  Rev.  Mr.  Cleaver  was  one  of  the  assistant-curates  of  that  church: 
and  Mrs.  Hurry  and  her  two  daughters  were  persons  who  took  a  deep 
interest  in  the  spiritual  welfare  of  the  congregation.  In  the  spring  of 
1860,  Mrs.  Hurry  and  one  of  her  daughters  went  to  make  a  short  stay 
at  Stockcross,  of  which  parish  the  defendant  was  rector.  The  plain- 
tiff visited  them  there,  and  became  accjuainted  with  the  defendant,  who 
introduced  him  to  one  of  his  parishioners,  named  Fowler ;  and  the 
result  of  the  acquaintance  so  commenced,  was,  that  the  plaintiff  aQ^ 
certain  members  of  his  family  made  frequent  visits  to  Fowler's  house, 
boarding  and  lodging  with  Fowler's  family.  Ultimately,  however, 
circumstances  occurred  to  disturb  the  harmony  between  these  parties, 
and  disputes  arose  as  to  Fowler's  right  to  pecuniary  compensation  for 
his  hospitality,  and  also  as  to  a  transaction  about  an  alleged  sale  of  ft 
horse,  and  other  matters;  and  an  fection  was  brought  by  Fowler 
against  the  plaintiff.  Mr.  Cleaver  being  informed  of  what  was  going 
on,  and  being  desirous  of  putting  an  end  to  the  litigation  in  a  friendly 
manner,  wrote  to  the  defendant,  as  Fowler's  clergyman,  to  ask  his  aid 
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in  the  matter,  bj  acting  as  arbitrator  with  himself.  The  defendant 
answered  this  letter  by  declining  the  invitation, — telling  Mr.  Cleaver, 
in  snbstance,  that,  if  he  or  any  of  the  other  clergymen  of  St.  Barnabas 
would  go  down  to  Stockcross,  he  would  give  them  such  information 
as  would  satisfy  them  that  he  had  good  ^grounds  for  his  refu-  r«^i  ^ 
sal.  Then  came  the  letter  from  Mr.  Cleaver  which  provoked  ^ 
the  first  alleged  libel.  Mr.  Cleaver's  second  letter  adjured  the  defend- 
ant as  a  matter  of  christian  duty  to  recall  his  decision.  It  was  the 
letter  of  one-  clergyman  of  strong  religious  opinions  writing  to  a 
brother  clergyman  whose  notions  coincided  with  his  own,  exhorting 
him  as  he  valued  his  sacred  calling  to  lend  his  aid  in  averting  a  pub- 
lic scandal  from  a  marked  member  of  his  congregation.  In  answer  to 
tbe  appeal  so  made,  the  defendant  in  effect  says, — I  cannot  consent  to 
do  as  you  wish  ;  and  I  will  tell  you  why  I  cannot :  and  he  goes  on  to 
give  his  reasons,  in  order  to  convince  the  person  he  was  addressing 
that  it  was  not  his  duty  to  interfere  as  requested.  It  seems  to  me, 
that,  under  all  the  circumstances,  it  was  the  social  and  moral  duty  of 
the  defendant  as  a  clergyman  towards  Mr.  Cleaver  as  another  clergy- 
man to  give  him  true  and  correct  information  on  the  subject  upon 
which  he  was  writing.  I  say  emphatically  that  I-  think  he  was  dis- 
charging a  social  and  moral  duty:  and  I  also  think  it  was  his  interest^ 
if  he  wished  to  stand  well  with  those  whose  religious  opinions  coin- 
cided with  his  own,  to  satisfy  them  that  he  was  not  shrinking  from 
the  performance  of  his  duty  as  a  clergyman,  in  declining  to  act  the 
part  of  a  peacemaker. 

Then,  as  to  the  letter  which  constituted  the  alleged  libel  in  the 
second  count,  the  difficulty  of  the  defendant  seems  to  me  to  be  infi- 
nitely greater  than  with  regard  to  the  first  letter.  It  did  not  appear 
that  there  had  been  any  request  to  Mrs.  Hurry  to  interfere  in  the 
matter.  The  plaintiff  probably  knew  that  Mrs.  Hurry  had  written  to 
the  defendant,  for  he  went,  it  seems,  to  her  house  to  receive  his 
answer.  But  the  defendant  himself  was  the  party  who  initiated  the 
movement  of  that  lady.  He  called  upon  her  and  made  certain 
*statement8  to  her  respecting  the  plaintiff.  It  may  be  said  that  rm^yj 
this  was  done  in  the  fair  exercise  of  an  interest,  in  this  sense, — 
Mr.  Cleaver  had  deluded  him  into  the  belief  that  he  might  write  to 
him  in  confidence;  and  when  he  received  his  letter  he  handed  it  to 
the  plaintiff.  Smarting  under  this  dishonourable  treatment,  the  de- 
fendant calls  on  Mrs.-Hurry  (who  had  been  the  means  of  introducing 
the  plaintiff  into  his  parish),  and  tells  her  that  an  action  has  been 
brought  against  him,  and  talks  very  freely  to  her  of  the  circum- 
stances which  had  led  to  it.  She  endeavoured  to  persuade  him  that 
the  opinion  he  had  formed  of  the  plaintiff  was  an  erroneous  one,  and 
told  him  she  would  see  thai  gentleman  and  commnnicate  to  hinoi  the 
result  of  the  interview.  Mrs.  Hurry  afterwards  did  see  the  plaintiff 
and  wrote  to  the  defendant  in  a  very  kindly  spirity  telling  him  that 
the  plaintiff  denied  all  tbe  charges  that  had  been  made  against  him, 
and  expTessing  a  hope  that  all  would  be  amicably  and  satisfaetorily 
urmw&A^  In  what  position  would  the  defendant  have  placed  hii*- 
lelf  if  be  had  left  that  letter  unanswered  7  He  assavea  Mrs.  Hitrry 
tkal  tlie  inpatsticFna  are  well-founded :  and  he  addsr^^  If  he**  (nieaiih 
mg^  Ibe  ptaintiff) "  gtate»  on  oatk  \a  the  whdeM^box  what  he  hm 
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gtated  to  yon,  especially  as  to  the  charge  of  assault,  he  will  be  most 
certainly  prosecuted  for  perjury;  for,  there  is  not  a  shadow  of  doubt 
but  that  the  complaint  of  the  servant  girl  is  correct."  If  that  was 
what  the  defendant  really  believed  to  be  true,  I  think  Mrs.  Hurry's 
letter,  which  showed  she  entertained  a  high  opinion  of  the  moral  and 
religious  character  and  conduct  of  the  plaintiff,  written  under  the  cir- 
cumstances under  which  it  was  written,  fully  warranted  it.  I  think 
the  defendant  was  only  discharging  a  social  and  moral  duty  in  writing 
to  the  lady,  '*  Madam,  your  confidence  is  misplaced."  I  also  think, 
•4181  ^^®  plaintiff's  first  action  being  *then  pending,  that  the  de- 
■l  fendant  had  a  direct  interest  not  to  allow  Mrs.  Hurry's  letter  to 
pass  as  if  he  acquiesced  in  the  opinion  therein  expressed.  Not  only, 
therefore,  was  the  defendant  in  my  judgment  discharging  a  social  and 
moral  duty,  but  he  was  also  acting  with  a  just  view  to  his  own  interest 
in  writing  that  letter.  Judges  who  have  had  from  time  to  time  to 
deal  with  questions  as  to  whether  the  occasion  justified  the  speaking 
or  the  writing  of  defamatory  matter,  have  all  felt  great  difficulty  in 
defining  what  kind  of  social  or  moral  duty  or  what  amount  of  interest 
will  afford  a  justification :  but  all  are  clear  that  it  is  a  question  for  the 
^judge  to  decide;  and  I  am  clear  that  the  letters  in  question,  seeing 
ithe  circumstances  under  which  they  were  written,  do  not  show  what 
4n  law  amounts  to  malice.  I  fully  concur  in  the  doctrine  referred  to 
tin  Starkie  on  Slander,  that  it  is  important  to  get  at  the  true  character 
'of  persons  you  are  obliged  to  be  in  communication  with  and  to  treat 
with  confidence.  The  law  as  to  privileged  communications  waa  for- 
tnerly  much  more  restricted  than  it  is  at  the  present  day.  The  case 
of  Peacock  v.  Sir  George  Reynal,  2  Brownl.  k  G.  151,  is  an  early  and 
a  very  strong  example.  The  rule  has  since  become  gradually  more 
•extended,  upon  the  principle  that  it  is  to  the  general  interest  of  society 
that  correct  information  should  be  obtained  as  to  the  character  of  per- 
<fions  in  whom  others  have  an  interest.  If  every  word  which  is  uttered 
to  the  discredit  of  another  is  to  be  made  the  ground  of  an  action, 
cautious  persons  will  take  care  that  all  their  words  are  words  of  praise 
only,  and  will  cease  to  obey  the  dictates  of  truth.  The  privilege  of 
criticizing  and  discussing  the  words  and  acts  of  public  men  has  in 
'modern  times  been  very  widely  extended ;  and  so  also  has  the  rule  as 
'to  giving  information  concerning  private  individuals,  when  given 
*41Q1  ^0°^  ^^®;  ^^^  ^o  &  P^^soQ  having  *an  interest  in  making  the 
'  J  inquiry,  and,  in  my  judgment,  with  very- good  reason. 
WiLLiAKS,  J. — I  am  of  the  same  opinion.  After  the  finding  of  the 
jury  that  the  defendant  acted  bonfi  fide,  this  argument  must  proceed 
'Upon  the  assumption  that  the  defendant  believed  that  the  imputations 
he  was  making  were  well  founded.  That  being  so,  he  finds  Mr. 
•iyleaver  and  Mrs.  Hurry  to  be  under  what  he  had  a  right  to  suppose 
A  delusion  with  regard  to  the  plaintiff,  and  that  they  erroneously 
4>elieved  him  to  be  a  good  and  pious  man.  For  the  reasons  given  by 
my  Lord,  I  think  that  Mr.  Cleaver  and  Mrs.  Hurry  stood  in  such  a 
relation  to  the  defendant  that  it  was  his  moral  and  social  duty,  to  un* 
deceive  them  as  to  the  true  character  of  a  person  whom  they  set  soch 
a  mistaken  value  UDon.  I  do  not  mean  to  say  that  it  would  be  tbe 
duty  of  the  defenaant  to  proclaim  the  plaintiff's  delinquencies  in 
pablio:  but  I  think  he  was  justified  in  making  them  known  to  per- 


COMMON  BENCH  REPORTS.    (15  J.  SCOTT.    N.  S.)       419 

8ona  wbom  it  was  bis  duty  to  undeceive.  Applying  the  rule  adopted 
m  Harrison  v.  Busb,  5  Ellis  &  B.  844  (E.  G.  L.  B.  vol.  85),  I  am 
clearly  of  opinion  that  the  occasions  privileged  these  communications^ 
and  prevented  them  from  being  actionable. 

Btles,  J. — I  am  of  the  same  opinion.    I  conceive  the  rule  upon 
this  subject  to  be  clear  ever  since  the  case  of  Toogood  v,  Spyring. 
The  law  considers  the  publication  of  defamatory  matter  to  be  malicious, 
"unless  it  is  fairly  made  by  a  person  in  the  discharge  of  some  public 
or  private  duty,  whether  legal  or  moral,  or  in  the  conduct  of  his  own 
affairs  in  matters  where  his  interest  is  concerned.'*    The  more  that 
case  is  examined,  the  more  carefully  and  accurately  the  rule  will  be 
found  to  be  expressed.    Its  application  to  particular  cases  has  always 
been  attended  with  the  greatest  difficulty :  *the  combinations  r*4oo 
of  circumstances  are  so  infinitely  various.    As  to  the  first  por-   ^ 
tion  of  the  first  letter  of  the  defendant  in  this  case,  I  tnink  it  was 
excusable  on  the  ground  that  it  was  written  by  him  "  in  the  conduct 
of  his  own  affairs  in  a  matter  where  his  interest  was  concerned."    He 
was  asked  to  consent  to  be  arbitrator  in  a  dispute  between  the  plain- 
tiff and  one  of  his  own  parishioners  to  whom  he  himself  had  intro- 
duced the  plaintiff.     He  declined  the  office.     He  was  pressed  by  his 
brother  clergyman  in  terms  which  left  him  no  alternative  but  to  give 
his  reasons  for  persisting  in  his  refusal.     His  interest  was  concerned. 
He  had  a  right  to  give  his  reasons.    He  certainly  goes  on  to  say, — 
"Inasmuch  as  he  (the  plaintiff)  said  a  great  deal  to  my  parish- 
ioners about  his  intimacy  with  the  clergv  of  St.  Barnabas,  I  think  it 
my  duty  to  unmask  him  t6  you;  and  I  should  be  very  thankful  to  be 
enabled  to  tell  some  of  my  neighbours  that  his  position  at  St.  Barna- 
bas is  not  quite  what  he  led  them  to  suppose  it  to  be,  and  especially 
that  bis  official  connection  with  the  English  Church  Union  had  ceased." 
He  however  says  he  thinks  it  his  duty  to  make  this  eommunicution : 
and  the  jury  have  found  that  he  did  bonfi  fide  think  so.    The  letter, 
it  must  be  remembered,  was  written  by  one  clergyman  to  another, 
both  zealous  and  conscientious  men, — the  one  urging  the  other  by  his 
duty  as  a  christian  minister  to  aid  in  the  removal  of  a  great  scandal 
from  the  congregation  of  which  the  plaintiff  was  a  member ;  and  the 
other  replying  in  terms  which  showed  that  he  evidently  thought  it 
his  duty  to  make  the  communication   he  did.     It  seems  to  me  that 
both  parts  of  that  letter  were  privileged.     As  to  the  second  letter,  I 
am  disposed  to  think  it  was  privileged  on  the  ground  of  interest.    At 
the  time  it  was  written  an  action  had  been  brought  against  Mr. 
Adams, — a  groundless  action,  as  he  conceived, — for  having  written 
the  first  *letter.    He  knew  that  Mrs.  Hurry  was  in  communi-   [•♦421 
cation  with  the  plaintiff,  and  had  reason  to  believe  that  the  ^ 
letter  would  be  shown  to  him ;  and  there  is  good  ground  for  saying 
that  it  was  sent  in  order  that  it  might  reach  the  hands  of  the  plain- 
tie    I  therefore  think,  though  with  some  doubt,  that  the  aacond  letter 
was  privileged  on  the  second  ground  put  by  Parke,  B.,  in  Toogood 
V.  Spyring. 

KsATiNO,  J. — ^I  am  of  the  same  opinion.  There  is  no  difference 
as  to  the  rule  of  what  constitutes  a  privileged  oommunication.  It  is 
clearly  and  accurately  laid  down  in  Toogood  v.  Spyring,  1  C.  M.  &  B. 
181,  4  Tyrwh.  582,  and  also  in  Harrison  v.  Basb|  6  llliB  k  B.  841 
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(Ei  0.  li.  E.  vol.  86).  The  only  difliculty  is  as  to  its  applicatioa  to 
Uke  facts  and  circumstances  of  this  case.  That  is  a  difficulty  which 
must  often  arise  from  the  infinitely  various  combinations  of  circum> 
stances.  After  the  very  full  judgments  given  by  the  other  members 
of  the  cour^  I  only  think  it  necessary  to  say  that  I  concur. 

Bale  absolute. (a) 

(a)  Sm  the  next  eue. 


*4a2]  •FEYBR  v.  KINNEBSLEY.(a)    Nov.  U. 

On  the  reeommendfttion  of  one  E.  (who  was  superintendent  of  the  Horticnlturftl  Society's  gar- 
dens, and  in  the  habit  of  rsoommeoding  gardeners  to  its  members),  E.  hired  F.  in  that  eaptcitj. 
B«iBg  disiatisfled  wUh  him  after  some  montbt,  he  gara  hln  notiee  to  leave  his  service,  ud 
Galled  upon  E.  to  recommend  him,  another  gardener  in  his  plaet.  Shortly  afterwards  K.  wrsts 
to  E.  a  letter,  complaining  of  F.'s  conduct;  in  which  letter,  amongst  other  thingf>  hesaid^- 
"On  Satarday  I  had  another  scene  with  F.  in  my  garden.  He  was  extremely  violenti  cams 
towards  me  several  times  with  an  open  elasp-lcnife  in  his  hand,  and  eyes  starting  from  tfa« 
SMkets  with  rage,  a  perfeot  raring  madman.  I  was,  fortunately,  accompanied  by  my  opper 
aerrant.  He  accased  me  of  having  opened  a  letter  of  has,  Ae.  I  think  it  right  that  yon  shoeld 
be  informed  of  F.'s  violent  conduct,  aa  you  might  unwittingly  reoommiead  him,  without  beiii| 
aware  of  his  temper  and  faults."  In  consequence  of  this  letter,  E.  refused  to  employ  F.  in  Ui« 
•oetety's  gardens,  as  he  before  had  done,  and  bnt  for  the  letter  would  have  done  again  :— 

Hald,  that,  afiuming  that  the  relation  between  K.  and  B.  was  such  as  to  warrant  a  com- 
munication on  thesubjeot  of  F/s  conduct,  the  above  letter  wa«  excluded  fsem  the  priTilega,by 
reason  of  excess. 

This  was  an  action  for  a  libel.     Plea,  the  general  issue. 

The  cause  was  tried  before  Keating,  J.,  at  the  sittings  in  West- 
minster after  last  Trinity  Term.  The  facts  which  appeared  in  evi- 
dence were  as  follows : — The  plaintiff  had  been  employed  as  a  gar- 
dener under  Mr.  Eyles,  the  superintendent  of  the  Royal  Horticultural 
Gardens,  of  which  society  the  defendant  was  a  member.  The  defend- 
ant having  applied  to  Mr.  Eyles  to  recommend  him  a  gardener,  that 
gentleman,  who  was  in  the  habit  of  recommending  gardeners  to  mem- 
bers, though  it  was  no  part  of  his  duty  as  superintendent  to  do  so^ 
sent  the  plaintiff  to  him,  and  the  defendant  engaged  him  in  January, 
1862.  In  January,  1863,  being  dissatisfied  with  the  plaintiff's  con- 
duct, the  defendant  gave  him  notice  to  quit  his  service  on  the  30tb 
of  April  following,  and  applied  to  Mr.  Eyles  to  recommend  him 
another  in  hi»  place,  and  had  some  conversation  with  him  on  the 
snbjeet,  in  the  course  of  which  he  told  him  the  grounds  of  his  dis- 
flBttsSactioik ;  and  he  on  the  20th  of  April  wrote  and  sent  the  follow- 
ing letter  (which  was  the  libel  complained  of)  to  Mr.  Eyles:— 

"  Binfteld  Manor,  Berks.  20th  April,  18(B. 
♦4231  '*  ^**^  Sir,— Oil  Saturday  I  had  another  scene  with  ♦Fryer 
^  in  my  garden.  He  was  extremely  violent,  came  towards  me 
mw&vX  times  witb  an  open  clasp-knife  in  his  hand,  and  eyes  starting 
fit»  the  iock^  with  rage,  a  perfect  raving  madman.  1  was,  forta- 
nately,  accompanied  by  my  upper  servant.  He  accused  me  of  having 
opened  a  leMer  of  hM^  and  said  be  bad  written  to  the  General  Post 
Ufflee  about  it,  asd  would  take  proceedings,  aa  it  was  an  indicubk 
oOsMflt.    I  h«fi|^foiiied  itt  aigr  p^bag,  cdnee  ntj  i»}tice  to  him  ta 

(a)  Sm  (&•  pnoedisf  oam. 
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• 
leave,  a  letter  and  a  daily  newspaper.  The  letter  was  delivered  to 
him  unopened ;  and  certainly  qo  letter  for  him  was  ever  opened  hy 
me.  I  went  today  to  inquire  at  the  Bracknell  post-office  if  he  had 
made  any  complaint  there  about  me,  but  found  that  no  complaint  had 
been  made  there.  Mr.  Bartlett  told  me  that  some  time  ago  Fryer 
obtained  a  post-office  order  for  some  one  in  London,  and,  not  having 
given  the  correct  name  and  address,  the  money  was  not  paid,  and  he 
came  to  the  post-office  and  abused  Mr.  Bartlett  in  very  rude  language. 
I  think  it  right  that  you  should  be  informed  of  Fryer's  violent  con- 
duct, as  you  might  unwittingly  recommend  him,  without  b^ing  aware 
of  his  temper  and  faults.  I  have  engaged  the  gardener  of  whom  I 
spoke  to  you.     He  has  been  here,  and  likes  the  place. 

*'  I  am,  dear  Sir,  yours  truly, 
"  Edward  Kinnerslby." 

On  the  22d  of  April,  Mr.  Eyles  wrote  in  answer,  as  follows  : — 

'Dear  Sir, — I  am  surprised  and  very  much  annoyed  to  hear  that 
Fryer  has  behaved  so  shamefully  to  you.  I  had  intended  to  have  him 
taken  on  here  again  on  leaving  you ;  but  I  cannot  think  of  doing  so 
after  such  behaviour.  I  certainly  shall  have  nothing  more  to  do  with 
him ;  and  I  am  only  extremely  sorry  that  I  'should  have  been  r^AOA. 
the  means  of  his  coming  to  you :  but  I  evidently  did  not  know  ^ 
his  temper  and  disposition.  "J.  Eyles." 

The  plaintiff  having,  after  he  left  the  defendant's  service,  applied 
to  Mr.  Eyles  to  give  him  employment  in  the  society's  gardens,  that 
gentleman  declined  to  do  so,  and  read  to  him  the  defendant's  letter; 
whereupon  this  action  was  brought. 

The  declaration  consisted  of  two  counts  for  libel  each  setting  out  a 
different  part  of  the  letter,  but  not  accurately  (Mr.  Eyles  having 
refused  to  furnish  him  with  a  copy),  and  a  count  for  verbal  slander, 
which  last  was  abandoned  at  the  trial. 

Mr.  Eyles,  who  was  called  as  a  witness  on  behalf  of  the  plaintiff, 
staled  that  he  would  but  for  the  defendant's  letter  have  given  the 
plaintiff  employment.  He  also  stated,  that  it  was  no  part  of  his  duty 
as  superintendent  to  recommend  gardeners  to  members  of  the  society, 
but  that  he  frequently  did  so,  and  that  he  always  when  he  had  an 
opportunity  inquired  how  they  were  getting  on.  It  did  not,  however, 
appear  that  the  defendant's  letter  was  written  in  answer  to  any  such 
inquiry. 

On  the'  part  of  the  defendant  it  was  submitted  that  there  was  a 
variance  between  the  letter  and  the  libels  as  alleged  in  the  declaration, 
and  further  that  the  letter  fell  within  the  class  of  privileged  commu- 
nications. 

The  learned  judge  declined  to  nonsuit  the  plaintiff,  but  reserved 
leave  to  the  defendant  to  move  to  enter  a  verdict  or  a  nonsuit, — the 
court  to  be  at  liberty  to  amend  if  they  should  be  of  opinion  that  the 
judge  ought  to  have  amended:  ana  he  left  it  to  the  jury  to  say 
whether  the  letter  was  bona  fide  written  or  whether  the  defendant  was 
actuated  by  malicious  motives  towards  the  plaintiff,  and  also  to  assess 
the  damages. 

•The  jury  negatived  malice,  and  assessed   the  damages  at  r*^25 
lOZ.     A  verdict  having  been  entered  for  the  plaintiff  accord-  *• 
ingly, 
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Shee,  Serjt.,  on  a  former  day  in  this  term,  pursuant  to  the  leave 
reserved  to  him,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  defend- 
ant, or  a  nonsuit,  on  the  ground  of  variance,  and  that  the  letter  was 
a  privileged  communication. 

Dighy  Seymour,  .Q.  C,  and  Laxion,  on  a  subsequent  day»  showed 
cause. — It  was  clearly  competent  to  the  judge  to  amend  the  declara- 
tion :  Saunders  v.  Bate,  1  Hurlst.  &;  N.  402 :  and  it  is  hardl y  possible 
to  conceive  a  fitter  case  for  the  exercise  of  his  discretion.  [Erle, 
C.  J. — Address  your  argument  to  the  question  of  privilege.]  The 
only  circumstance  which  can  at  all  be  relied  on  as  a  justification  for 
the  publication  of  this  libel,  is,  that  the  plaintiff  had  originally  been 
recommended  to  the  defendant  by  Eyles.  That,  however,  did  not 
give  Eyles  such  interest  in  the  matter  as  to  warrant  the  defendant  in 
volunteering  statements  calculated  unduly  to  prejudice  the  plaintiff  in 
his  estimation  and  to  prevent  him  from  again  taking  him  into  his 
employ ;  nor  did  it  impose  upon  the  defendant  any  social  or  moral 
duty  which  could  in  any  way  justify  his  officiousness.  The  letter 
was  evidently  written  in  a  moment  of  irritation  and  excitement.  It 
was  wholly  uncalled  for  by  any  relation  in  which  the  writer  stood  to 
the  person  to  whom  it  was  addressed.  In  Rogers  v.  Clifton,  3  Bos.  & 
P.  587,  it  was  held,  that,  although  a  master  be  not  in  general  bound  to 
prove  the  truth  of  a  character  given  by  him  to  a  person  applying  /nr  the 
character  of  his  servant,  yet,  if  he  officiously  state  any  trivial  misconduct 
•4261  ^^ *^®  servant  to  a  former  master,  in  order  to  prevent  him  *gi ving 
^  a  second  character,  and  then  himself,  upon  application  for  a 
character,  give  the  servant  the  character  of  "a  bad-tempered,  lazy,  in- 
competent fellow,"  the  truth  of  which  he  is  unable  to  prove,  the  jury  may 
from  these  circumstances  infer  malice  on  the  part  of  the  master,  in  an 
action  against  him  by  the  servant.  In  Pattison  v.  Jones,  8  B.  &;  C.  578 
(E.  C.  L.  B.  vol.  15),  8  M.  &;  B.  101,  it  was  held  that  such  a  coinmani- 
cation,  to  be  privileged,  must  be  made  bonfi  fide  in  the  belief  by  the 
party  that  he  is  acting  in  the  discharge  of  a  duty  which  he  owes  to 
the  party  to  whom  it  is  made.  And  that  is  adopted  by  Tindal,  C.  J^ 
in  Coxhead  v.  Bichards.  2  C.  B.  597  (E.  C.  L.  B.  vol.  52).  In  Brooks 
V,  Blanshard,  1  G.  &;  M.  779^  A.  was  engaged  to  superintend  the 
works  of  a  rdilway  company,  and  subsequently,  at  a  general  meeting 
of  the  proprietors,  the.  engagement  was  not  continued,  but  a  former 
inspector  was  reinstated.  A  vacancy  subsequently  occurred  in  the 
situation  of  engineer  to  the  commissioners  for  the  improvement  of 
the  river  Wear,  and  A.  became  a  candidate.  B.  wrote  to  C.  introdu- 
cing D.  as  a  candidate,  and,  C.  having  written  to  B.  informing  him 
that  another  person  had  succeeded  in  obtaining  the  appointment,  B. 
wrote  an  answer  to  C.  reflecting  on  the  conduct  of  A.  whilst  in  the 
situation  of  engineer  to  the  railway  company.  There  was  a  subse- 
quent election,  at  which  A.  was  unsuccessful,  in  consequence  of  this 
letter  having  been  shown.  It  appeared  that  B.  and  C.  were  both 
shareholders  in  the  railway  company,  and  that  B.  managed  C/s  affairs 
in  the  railway.  B.  had  not  been  applied  to  for  his  opinion,  and  the 
letter  containing  the  libel  was  written  after  the  termination  of  one 
election,  and  before  the  other  was  in  contemplation.  In  an  action  by 
A.  against  B.  for  the  libel,  it  was  held  that  the  letter  was  not  a  privij 
leged  communication.     Again,  in  Martin  v.  Strong,  5  Ad.  &  E.  535 
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(E.  C.  L.  B.  vol.  31),  it  was  held  that  words  spoken  by  a  subscriber 
to  ♦a  charity,  in  answer  to  inquiries  by  another  subscriber  r^tAof 
respecting  the  conduct  of  a  medical  man  in  his  attendance  '- 
upon  the  objects  of  the  charity,  are  not,  merely  on  account  of  those 
circumstances,  a  privileged  communication.  This  clearly  is  not  a 
privileged  communication  within  the  rule  laid  down  in  Toogood  v. 
Spvring,  1  C.  M.  &  R.  181,  4  Tyrwh.  582,  and  Harrison  v.  Bush,  5 
Ellis  k  B.  344  (E.  C.  L.  R.  vol.  85). 

Shee,  Serjt.,  and  Kingdon,  in  support  of  the  rule. — It  is  submitted 
that  the  letter  in  question  was  a  privileged  communication  within  the 
rule  laid  down  in  Toogood  v,  Spyring  and  Harrison  v.  Bush.  That 
role  caunot  be  better  stated  than  in  the  language  of  Parke,  B.,  in  the 
former  of  those  two  cases.  "In  general,"  says  that  learned  judge, 
"an  action  lies  for  the  malicious  publication  of  statements  which  are 
false  in  fact,  and  injurious  to  the  character  of  another  (within  the 
well-known  limits  as  to  verbal  slander);  and  the  law  considers  such 
publication  as  malicious,  unless  it  is  fairly  made  by  a  person  in  the 
discharge  of  some  public  or  private  duty,  whether  legal  or  moral,  or 
in  the  conduct  of  his  own  affairs,  in  matters  where  his  interest  is  con* 
earned.  In  such  cases,  the  occasion  prevents  the  inference  of  malice 
which  the  law  draws  from  unauthorized  communications,  and  affords 
a  qualified  defence  depending  upon  the  absence  of  actual  malice.  If 
fairly  warranted  by  any  reasonable  occasion  or  exigency,  and  honestly 
made,  such  communications  are  protected,  for  the  common  conveni- 
ence and  welfare  of  society :  and  the  law  has  not  restricted  the  right 
to  make  them  within  any  narrow  limits.  Among  the  many  casJa 
which  have  been  reported  on  this  subject,  one  precisely  in  point  has 
not,  I  believe,  occurred:  but  one  of  the  most  ordinary  and  common 
instances  in  which  the  principle  has  been  applied  m  practice,  is, 
*that  of  a  former  master  giving  tlie  character  of  a  discharged  r*408 
servant;  and  I  am  not  aware  that  it  was  ever  deemed  essential  *- 
to  the  protection  of  such  a  communication,  that  it  should  be  made  to 
some  person  interested  in  the  inquiry,  alone,  and  not  in  the  presence 
of  a  third  person.  If  made  with  honesty  of  purpose  to  a  parly  who  has 
any  interest  in  the  inquiry  (and  that  has  been  very  liberally  construed, 
—see  Child  v.  Affleck,  4  M.  4;  R.  838,  9  B.  4;  C.  403  (E.  C.  L.  R.  vol. 
17)  ),  the  simple  fact  that  there  has  been  some  casual  by-stander  cannot 
alter  the  nature  of  the  transaction.  The  business  of  life  could  not  be 
well  carried  on  if  such  restraints  were  imposed  upon  this  and  similar 
communications."  That  is  in  substance  adopted  by  Lord  Campbell, 
in  giving  judgment  in  Harrison  v.  Bush,  5  Ellis  k  B.  344,  348  (E.  C. 
L.  R.  vol.  85),  and  it  has  never  been  questioned.  Can  it  be  said  that 
the  defendant  had  not  an  interest  here,  or  that  Mr.  Eyles,  through 
whose  recommendation  the  plaintiff  had  entered  the  defendant's  ser- 
vice, had  not  likewise  an  interest  in  knowing  what  had  been  the  con- 
duct of  the  man  he  had  so  recommended  ?  It  has  been  suggested  that 
this  communication  was  officious  and  voluntary.  But,  though  the 
judges  of  this  court  were  divided  in  opinion  in  the  case  of  Coxhead 
v.  Richards,  2  C.  B.  569  (E.  C.  L.  R.  vol.  52),  they  at  all  events  did 
not  differ  in  this,  that  the  circumstance  of  the  communication  being 
Yolantary  did  not  prevent  it  from  being  protected.(a)    The  real  ques- 

(a)  See  Bennett  v.  Deacon,  2  C.  B.  628  (E.  C.  L.  R.  toI.  62). 
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tion  is  wliether  the  communication  was  made  in  the  discbarge  of  some 
public  or  private  duty,  social  or  moral,  or  in  a  matter  in  which  the 
party  making  it  has  an  interest.     Here,  the  jury  found  that  the  com- 
munication was  honestly  and  bona  fide  made.     The  defendant  had 
applied  to  Eyies  to  recommend  him  a  gardener;  and  Eyles  (who  was 
in  the  constant  habit  of  doing  so  to  members  of  the  society  of  which 
♦4.991   ^®  ^*®  *^^®  superintendent)  had  recommended  the  plaintiff:  it 
-'   was  clearly,  therefore,  the  defendant's  duty  to  inform  Eyles  of 
his  servant's  misconduct,  and  Eyles  had  clearly  an  interest  in  knowing 
the  sort  of  person  he  had  recommended.     [Byles,  J. — Without  any 
inquiry  on  Eyles's  part?]     Yes.     [Erlb,  C.  J.— If  this  letter  had 
been  addressed  to  Mr.  Eyles  in  answer  to  an  inquiry  from  him,  that 
might  have  afforded  a  justification.     But  this  was  the  act  of  a  mere 
volunteer.    I  must  confess  I  entertain  very  grave  doubts.    Williams, 
J. — In  Harrison  v.  Bush,  Lord  Campbell  says, — "  '  Duty/  in  the  pro- 
posed canon,  cannot  be  confined  to  legal  duties,  which  may  be  enforced 
by  indictment,  action,  or  mandamus,  but  must  include  moral  and  social 
duties  of  imperfect  obligation."     The  question  is  whether  this  was 
done  in  the  performance  of  a  social  duty.]     The  beginning  of  the 
letter  shows  that  there  had  been  previous  communications  between 
the  defendant  and  Eyles  upon  the  subject  in  hand.     [Byles,  J. — The 
letter  charges  the  plaintiff  with  something  like  an  indictable  oftence.] 
There  was  no  intention  to  accuse  the  plaintiff  of  a  deliberate  design 
to  use  the  knife.     It  is  not  as  if  the  letter  had  been  addressed  to  a 
perfect  stranger.     It  is  not  unworthy  of  remark  that  it  would  have 
been  Eyles's  duty  to  make  inquiry  of  the  defendant  before  he  recom- 
mended the  plaintiff  to  any  other  gentleman.    Coltman,  J.,  in  Cox- 
head  V.  Richards,  says,— 2  C.  B.  601  (E.  C.  L.  R.  vol.  52),— '*  Even 
though  the  statement  be  not  on  advice  asked,  but  is  made  voluntarily, 
that  circumstance  was  said  in  Pattison  v.  Jones,  8  B.  &  C.  578  (E.  C. 
L.  R.  vol.45),  8  M.  &  R.  101,  not  necessarily  to  prevent  the  statement 
from  being  considered  as  privileged."     [Keating,  J. — Bayley,  J.,  in 
Pattison  v.  Jones,  says, — *'  I  do  not  mean  to   say,  that,  in  order  to 
make  libellous  matter  written  by  a  master  privileged,  it  is  essential 
*4^01   ^^^^  ^^^  party  who  makes  the  communication  should  be  *put 
-'   into  action  in  consequence  of  a  third  party's  putting  questions 
to  him.     I  am  of  gninion  he  may  (when  he  thinks  that  another  is 
about  to  take  into  his  service  one  who  he  knows  ought  not  to  be 
taken)  set  himself  in  motion,  and  do  some  act  to  induce  that  other  to 
seek  information  from  and  put  c[uestions  to  him."     That  comes  very 
near  to  the  present  case.]     Wright  v.  Woodgate,  2  0.  M.  &  B.  573, 
Tyrwh.  k  Q.  12,  is  also  a  very  strong  case.     The  defendant  was  a 
solicitor  employed  in  an  equity  suit  on  behalf  of  the  plaintiff,  a  minor. 
The  plaintiff  was  desirous  of  changing  his  solicitor,  and  informed  the 
defendant  of  it.     The  defendant  thereupon  wrote  a  letter  to  the  plain- 
tiff's next  friend  (who  was  liable  for  the  costs  of  the  suit),  dissuading 
him  from  giving  any  directions  in  the  matter,  and  alleging,  among 
other  observations  on  the  plaintiff's  conduct,  that  a  civil  engineer,  to 
whom  the  plaintiff  had  been  apprenticed,  had  made  him  a  present  of 
his  indentures,  because  he  was  worse  than  useless  in  the  o{&oe:  and  it 
was  held  that  this  was  a  privileged  communication. 
Erlb,  C.  J. — Upon  the  question  whether  or  not  this  was  a  privi- 
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leged  coiDmnnication,  there  is  some  little  difference  of  opinion,  and 
therefore  we  will  take  tirae  to  consider.  We  think,  however,  that  the 
amendment  should  be  made,  the  defendant  being  at  liberty  to  plead  to 
the  amended  declaration, — the  costs  of  the  day  and  of  the  amendment 
to  be  costs  in  the  cause  for  the  defendant. 

Shee^  Serjt.,  intimated  that  the  defendant  had  no  desire  to  go  down 
again :  if  the  court  should  be  against  him  upon  the  question  as  to  the 
letter  being  a  privileged  communication.  Cur,  adv.  vuU. 

*Erlb,  C.  J.,  now  said :  This  was  a  rule  to  set  aside  the  ver-  r^Aoi 
diet  for  the  plaintiff,  and  to  enter  a  verdict  for  the  defendant  '- 
or  a  nonsuit,  in  an  action  for  a  libel,  on  the  ground  that  the  defama- 
tory letter  complained  of  was  a  privileged  communication.  What- 
ever might  have  been  our  opinion  as  to  the  privilege  on  the  ground 
that  Mr.  Eyles,  the  person  to  whom  it  was  addressed,  had  recom- 
mended the  plaintiff  to  the  defendant,  and  was  in  the  habit  of  finding 
gardeners  for  masters  and  masters  for  gardeners,  if  the  letter  had  been 
strictly  confined  to  a  simple  statement  of  the  plaintiff's  conduct  as  a 
servant,  we  think  the  defendant  cannot  on  this  occasion  take  any 
advantage  from  that,  because  Ihe  letter  in  our  judgment  goes  far 
beyond  the  occasion.  The  calling  the  plaintiff  "a  raving  madman," 
and  some  other  expressions,  are  so  much  in  excess  of  the  occasion  as 
to  prevent  our  holding  the  letter  to  fall  within  the  rule  as  to  privi- 
leged communications.  Without,  therefore,  further  expressing  any 
opinion,  we  think  the  rule  must  be  discharged.  The  verdict  for  the 
plaintift'  will  consequently  stand.  Rule  discharged.(a) 

(a)  This  And  the  preceding  case  form  a  striking  example  of  the  extreme  diffionUy  there  is  in 
the  appliealioD  of  the  rule  laid  dowD  hy  Parlce,  B.,  in  Toogood  v.  Spyring,  1  C.  M.  A  R.  IBl, 
4  Tyrwh.  582,  and  adopted  and  perhaps  a  little  extended  by  Lord  Campbell  in  Harrison  v.  Bush* 
»  BUis  A  B.  B^  (B.  C.  li.  B.  vol.  85). 


♦BLACKMAN  and  Another  v.  BAINTON.    New.  18.   [*482 

Twentj-fiTe  witnesses  and  a  horse  on  one  side  against  tea  witnesses  on  the  other, — Held  not 
raeh  a  preponderance  of  "  inoonvenienoe"  as  to  induce  the  court  to  bring  back  the  Tenue  from 
the  place  where  the  cause  of  action  (if  any)  arose. 

This  was  action  to  recover  damages  for  an  alleged  breach  of  a  war- 
ranty of  a  horse. 

The  venue  being  laid  in  Middlesex,  the  defendant  obtained  an  order 
of  Willes,  J.,  to  change  it  to  York,  upon  an  affidavit  which  stated 
that  the  cause  of  action,  if  any,  arose  in  the  county  of  York,  and  not 
in  the  county  of  Middlesex  or  elsewhere  out  of  the  countv  of  York ; 
that  it  would  be  necessary  and  expedient  for  the  defendant  to  sub- 
poena no  less  than  ten  witnesses  to  support  and  establish  his  defence 
to  the  action,  all  of  whom  were  material  and  necessary  witnesses,  and 
all  resided  at  or  near  Beverley,  in  the  county  of  York ;  that  he  had 
no  witnesses  residing  out  of  the  said  county  of  York ;  and  that  the 
expense  of  trying  the  action  in  Middlesex  would,  the  deponent 
believed,  greatly  exceed  the  expense  of  trying  it  in  the  county  where 
the  cause  of  action  arose  and  the  witnesses  resided. 

Brandt  now  moved  to  rescind  the  above  order,  upon  an  affidavit  of 
one  of  the  plaintiffs  which  stated  that  the  action  was  brought  to  r^ 
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cover  the  purchase-money  paid  by  the  plaintiffs  to  the  defendant  for  « 
brown  mare  warranted  (verbally  a^id  in  writing)  sound,  free  from 
vice,  and  quiet ;  that  she  was  the  most  vicious  and  unquiet  brute  the 
deponent  (who  was  a  dealer)  had  ever  possessed  ;  that  several  grooms 
who  had  in  vain  attempted  to  ride  her,  as  well  as  the  deponent's  three 
brothers  and  himself,  were  material  witnesses  to  prove  the  plaintiffs' 
case,  as  well  as  several  veterinary  surgeons,  amongst  others,  one  of 
the  professors  at  the  Royal  Veterinary  College,  to  the  number  in  all 
^  .00-1  of  *twenty-five,  all  resided  in  Middlesex ;  and  that  the  depo- 
J  nent  estimated  the  extra  expense  of  trying  the  cause  in  York- 
shire would  be  at  least  100/.,  besides  the  expense  and  risk  of  taking 
the  mare  down  to  York. 

Erle,  C.  J. — The  cause  of  action  having  arisen  in  Yorkshire,  and 
the  inconvenience  being  about  equal,  the  common-law  right  turns  the 
scale.(a) 

The  rest  of  the  court  concurring.  Rule  refused. 

(o)  It  hM  generallj  been  understood  to  be  the  plain  tiffs  eommon-law  right,  in  a  transitory 
action,  to  lay  the  venne  where  he  pleases,  and  that  the  onus  of  showing  a  preponderance  of 
<MnconTenienoe"  la/  on  the  defendant.  Bee  Archbold's  Praotice,  11th  ediL  (Prentice),  1339^ 
1342. 


SEVAN  V.  WHITMORE.    Nov.  16. 

An  official  assignee  of  a  district  oonrt  of  bankruptcy  having  given  his  assent  to  the  bringing 
of  an  action  in  his  name  jointly  with  that  of  the  trade-assignee  for  the  recovery  of  part  of  ihm 
bankrupt's  estate,  and  the  action  proving  unsuccessful,  the  trade-assignee  paid  the  eosta  :~- 
Held,  that  he  was  entitled  to  sue  the  official  assignee  for  contribution. 

The  court  or  a  judge  has  a  discretion  to  dispense  with  bail  on  appeal,  as  well  as  with  bail  la 
error. 

An  official  assignee  of  a  district  court  of  bankruptcy  having  been  sued  by  the  trade-assigsM 
for  contribution  to  the  costs  of  an  unsuccessful  action  to  which  the  former  was  an  assenting 
party,  and  judgment  having  gone  against  him,— Held,  that  it  was  a  fit  case  for  dispensing  witk 
bail  on  appeal. 

This  was  an  action  brought  by  the  plaintiff,  who  was  the  trade- 
assignee  under  a  fiat  against  one  Foster,  a  merchant  at  Birmingham, 
to  recover  from  the  defendant  the  sura  of  127i.,  being  a  moiety  of 
the  costs  incurred  and  paid  by  the  plaintiff  in  an  action  brought  by 
both  as  assignees  against  one  Dowling,  under  the  following  circuoi- 
stances : — 

In  January,  1856,  the  bankrupt  had  given  Dowling  a  bill  of  sale  of 
certain  property.  He  afterwards  attempted  a  compromise  with  his 
♦4341  ^^^^^^^''^  under  the  *arrangement  clauses  of  the  Bankrupt 
^  Act:  but.  failing  in  this,  he  was  made  bankrupt,  and  tho 
defendant,  Whitmore,  was  appointed  ofRcial  assignee  under  the  fiat, 
and  the  plaintiff,  Bevan,  who  was  the  principal  creditor  of  the  bank- 
rupt, trade-assignee.  Dowling  having  possessed  himself  of  the  pro- 
perty conveyed  tohira  by  the  bill  of  sale,  the  trade-assignee  demanded 
their  restoration  on  the  ground  that  the  conveyance  was  a  fraudulent 
preference  and  an  act  of  bankruptcy.  Dowling  declining  to  comply 
with  this  demand,  the  trade-assignee  took  the  opinion  of  counsel;  aad, 
being  advised  that  there  was  good  ground  of  action  against  Dowling, 
he  wrote  to  the  official  assignee  requesting  his  concurrence  in  bringing 
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the  action.  Having  obtained  the  concurrence  of  the  official  assignee, 
and  having  on  the  29th  of  June,  1857,  obtained  an  order  from  the 
commissioner  for  that  purpose,  the  trade-assignee  on  the  4th  of  July 
brought  an  action  of  trover  against  Dowling.  Mr.  Crosbie  acted  as 
the  attorney  for  the  plaintiflTs  in  that  action, — Reece,  the  solicitor  to 
the  fiat,  being  Bowling's  attorney,  and  having  as  such  prepared  the 
bill  of  sale  for  him.  The  declaration  was  delivered  on  the  4th  of 
October,  1857,  but  the  cause  was  not  brought  to  trial  until  June, 
1860,  when  it  resulted  in  a  verdict  for  the  defendant.  Whitmore  was 
never  in  any  way  consulted  during  the  progress  of  the  proceedings. 
In  the  meantime,  a  case  of  Monk  v.  Sharp,  2  Hurlst.  &  N.  540,  had 
been  decided  in  the  Court  of  Exchequer,  which  clearly  showed  that 
there  was  no  foundation  whatever  for  the  action,  (a) 

♦The  claim  in  this  action,  which  was  tried  before  Erie,  rtAOK 
C.  J.,  at  the  sittings  in  London  after  last  Trinity  Term,  was  •- 
for  a  moiety  of  the  costs  which  Bevan  had  paid  to  Bowling's  attorney, 
and  ali^o  a  moiety  of  the  costs  paid  to  the  attorney  who  conducted  the 
proceedings,  Crosbie,  and  which  last-mentioned  costs  were  paid  by 
Bevan  after  an  action  had  been  commenced  against  Whitmore  and 
himdielf  for  them. 

On  the  part  of  the  defendant,  it  was  submitted,  that,  whatever 
might  have  been  his  liability  to  Dowling  for  his  costs,  the  mere  cir- 
cumstance of  his  permitting  his  name  to  be  joined  as  a  plaintiff  in  the 
action,  for  conformity,  he  having  no  personal  interest  in  the  matter, 
did  not  render  him  liable  to  Bevan  ;  and,  further,  that,  assuming  that 
he  could  be  liable,  there  was  such  culpable  negligence  on  the  part  of 
Crosbie  in  proceeding  in  the  action  after  the  decision  of  Monk  v. 
•Sharp,  as  to  disentitle  Crosbie  to  recover  his  costs,  or  Bevan  r^^og 
to  recover  contribution.  '■ 

His  Lordship  directed  a  verdict  to  be  entered  for  the  plaintiff  for 
the  sum  claimed,  reserving  leave  to  the  defendant  to  enter  a  verdict 
for  him  or  to  reduce  the  damages,  if  the  court  should  be  of  opinion 
that  the  plaintiff  was  entitled  to  recover  nothing,  or  only  a  proportion 
of  the  costs  paid  to  Dowling. 

JIawkina,  Q.  C,  on  a  former  day  in  this  Term,  moved  accordingly. — 
No  doubt,  as  between  Dowling  and  Whitmore,  the  goods  of  the  latter 
voald  have  been  liable  to  an  execution  for  Dowling's  costs.  But 
Bevan  cannot  sue  for  contribution.     Whitmore  was  only  joined  for 

(a)  On  the  2Ath  of  Jane,  the  plaiotiffii,  who  were  traders,  petitioned  the  Coart  of  Banlirnptey 
for  protection  ander  the  211th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849  (12  A  13 
Viet.  e.  106).  They  filed  an  account  of  debts,  and  made  a  proposal  according  to  s.  214.  At  an 
aiyoumed  meeting  on  the  6th  of  August,  the  plaintiffs  did  not  attend,  and  neither  the  proposal 
Bor  any  modification  of  it  was  acoepted,  whereupon  the  meeting  was  adjourned  to  the  publio 
courts  and  the  plaintiffs  were  adjudged  bankrupts  uQder  s.  223.  The  adjudication  was  not 
founded  on  the  petition  of  a  creditor,  nor  was  the  plaintiffs'  petition  dismissed.  On  the  said 
26th  of  June,  the  defendant  was  indebted  to  the  plaintiffs.  On  the  6th  of  July,  the  plaintiffs 
assigned  this  debt  to  Messrs.  D.,  and  ga^a  notice  thereof  to  the  defendant.  Messrs.  D.  had  at 
the  time  of  the  assignment  of  the  debt  to  them  notice  of  the  petition  for  arrangement  It  waa 
held, — first,  that  the  filing  the  petition  for  arrangement  was  not  an  act  of  bankruptcy,  that 
petition  never  having  been  actually  dismissed,  and  no  petition  for  an  adjudication  of  bank- 
nptey  having  been  filed  within  two  months,  in  pursuance  of  s.  76,~secondly,  that,  whore  a 
trader  it  a4jiidicated  bankrupt  under  the  223d  section  without  the  filing  of  a  petition  by  a  cre- 
ditor, the  IkanlLTuptcy  has  no  relation  back  to  any  act  done  by  the  bankrupt  prior  to  the  adjadi- 
oation, — thirdly,  that,  for  the  reasons  above  mentioned,  the  plaintiilii  were  eniiiled  to  reooTer 
the  debt  is  qaestion  as  trustees  for  Messrs.  D.,  sotwithstanding  the  bankruptcy. 
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conformity:  and  he  mi^ht  have  refused  to  permit  his. name  to  be  ased 
until  a  proper  indemnity  against  costs  was  given  to  him.  He  is  a 
mere  ofScer  of  the  court,  having  no  personal  interest  in  the  result : 
whereas,  Sevan,  being  a  large  creditor,  had  a  direct  interest.  There 
is  no  case  in  which  the  point,  though  one  of  great  importance,  has 
been  decided.  [Stles,  J. — It  is  somewhat  like  the  case  of  two  trus- 
tees, and  one  having  a  beneficial  interest  and  getting  the  other  to  joia 
in  an  action  for  his  benefit.]  The  nearest  case  to  the  present  is 
Turner  v.  Davies,  2  Bsp.  N.  P.  C.  478,  where  Lord  Kenyon  says :  "  I 
have  no  doubt,  that,  where  two  parties  become  joint  sureties  for  a 
third  person,  if  one  is  called  upon  and  forced  to  pay  the  whole  of  the 
money,  he  has  a  right  to  call  on  his  co-surety  for  contribution :  but, 
where  one  has  been  induced  so  to  become  surety  at  the  instance  of 
the  other,  though  he  thereby  renders  himself  liable  to  the  person  to 
whom  the  security  is  given,  there  is  no  pretence  for  saying  that  he 
shall  be  liable  to  be  cauled  upon  by  the  person  at  whose  request  he 
entered  into  the  security."  [Williams,  J. — The  action  ^here  was 
♦4^71  ^^^°^®^  Viipon  an  *equity,  which  would  not  exist  if  the  one 
^  surety  became  so  at  the  instance  of  the  other.]  Then,  there 
was  manifest  negligence,  as  well  on  the  part  of  Sevan,  as  on  that  of 
the  attorney  employed  by  him,  in  recklessly  proceeding  in  the  action 
against  Dowling  after  a  solemn  decision  of  the  Court  of  Exchequer 
which  conclusively  showed  that  there  could  be  no  hope  of  success. 
[Byles,  J. — If  your  first  point  fails,  this  one  resolves  itself  into  an 
objection  of  negligence  on  the  part  of  the  attorney  employed  by  bothS\ 
It  is  submitted  that  Sevan,  himself  an  attorney,  was  equally  guilty 
of  negligence,  and  may  be  said  to  have  deluded  Whitmore  into  con- 
senting to  a  proceeding  which  he  was  bound  to  know  must  end  in 
defeat. 

Erle,  C.  J. — Take  a  rule  on  the  first  point, — that  the  facts  did  not 
establish  any  liability  in  the  defendant. 

Quain  showed  cause. — At  the  time  when  these  transactions  took 
place,  all  assets  of  the  bankrupt  were  received  by  the  official  assignee, 
and  he  alone  had  any  control  over  the  finances  of  the  estate :  and  the 
evidence  at  the  trial  showed  that  there  were  funds  which  might  have 
been  retained  to  satisfy  this  liability.  The  official  assignee  had  at 
least  an  equal  interest  with  the  trade*assignee  in  getting  in  the  assets, 
being  at  that  time  paid  bv  fees  according  to  the  scale  provided  by  the 
Orders  in  Bankruptcy  or  1852,  s.  130 :  and  there  can  be  no  reason 
why  the  two  should  not  be  jointly  liable  for  the  costs  of  an  unsuccess- 
ful action  brought  by  them  jointly.  It  was  Whitmore*s  duty  to  allow- 
bis  name  to  be  used  in  an  action  brought  under  the  order  of  the  com- 
missioner: and  there  is  no  pretence  for  his  asking  an  indemnity. 
♦4881  Lush,  Q.  C,  and  Hamkins,  Q.  C,  in  support  of  the  *rule. — This 
^  case,  it  is  submitted,  does  not  fall  within  the  ordinary  rule  as 
to  oontributories.  An  action  of  this  sort  only  lies  where  formerly  a 
court  of  equity  would  have  compelled  payment.  It  is  not  a  mere 
action  of  contract :  see  the  judgment  of  Eyre,  C.  B.,  in  Deering  v.  The 
Earl  of  Winchelsea,  2  Bos.  &  P.  270,  cited  in  Cowell  v.  Edwards,  2 
Bos.  &  P.  268,  and  that  of  Lord  Bedesdale,  in  Stirling  i;.  Forrester,  8 
Bligh  676,  690,  696.  [Williams,  J.— It  is  altogether  new  to  me  to 
hear  that  those  observations  are  applicable  to  any  other  than  the  oaso 
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of  co-sureties.  The  principle  is  thus  stated  by  Lord  Eldon  in  Cray- 
thorne  v.  Swinburae,  14  Ves.  160,  164 :  **  It  has  been  long  settled, 
that,  if  there  are  co-sureties  by  the  same  instrument,  and  the  principal 
calls  upon  either  of  them  to  pay  the  principal  debt,  or  any  part  of  it, 
the  surety  has  a  right  in  this  court,  either  upon  a  principle  of  equity, 
or  upon  contract,  to  call  upon  his  co-surety  for  contribution ;  and  1 
think  that  right  is  properly  enough  stated  as  depending  rather  upon 
a  principle  of  equity  than  upon  contract, — unless  in  this  sense,  tbat, 
the  principle  of  equity  being  in  its  operation  established,  a  contract 
may  be  interred  upon  [from]  the  implied  knowledge  of  that  principle 
by  all  persons ;  and  it  must  be  upon  such  a  ground  of  implied  assump- 
sit, that,  in  modern  times,  courts  of  law  have  assumed  a  jurisdiction 
upon  this  subject;  a  jurisdiction  convenient  enough  in  a  case  simple 
and  uncomplicated,  but  attended  with  great  difficulty  where  the 
sureties  are  numerous ;  especially  since  it  has  been  held  that  separate 
actions  may  be  brought  against  the  different  sureties  for  their  respect- 
ive quotas  and  proportions.  It  is  easy  to  foresee  the  multiplicity  of 
suits  to  which  that  leads.  But,  whether  this  depends  upon  a  principle 
of  equity,  or  is  founded  in  contract,  it  is  clear  a  person  may  by  con- 
tract take  himself  out  of  the  reach  of  the  principle  or  *the  im-  p^og 
plied  contract.  In  the  case  of  Deering  v.  The  Earl  of  Win-  •- 
chelsea,  which,  I  recollect,  was  argued  with  great  perseverance, 
persons  not  united  in  the  same  instrument  were  made  to  contribute ; 
and  it  was  decided  that  there  is  no  distinction  whether  they  are 
bound  in  the  same  obligation  or  by  several  instruments.  That  case 
also  established,  that,  though  one  person  becomes  a  surety  without  the 
knowledge  of  another  surety,  that  circumstance  introauces  no  dis- 
tinction. If  the  relation  of  surety  for  the  debtor  is  formed,  and  the 
fact  is  not  that  the  party  becomes  surety  for  both  the  principal  debtor 
and  another  surety,  not  for  the  principal  alone,  it  is  decided,  that, 
whether  they  are  bound  by  several  instruments  or  not,  whether  the 
fact  is  or  is  not  known,  whether  the  number  is  more  or  less,  the 
principle  of  equity  operates  in  both  cases,  upon  the  maxim  that 
equality  is  equity :  the  creditor  who  can  call  upon  all,  shall  not  be  at 
liberty  to  fix  one  with  payment  of  the  whole  debt ;  and,  upon  the 
principle  requiring  him  to  do  justice,  if  he  will  not,  the  court  will  do 
it  for  him.'^  The  plaintiff  here,  as  a  large  creditor  of  the  bankrupt, 
had  a  strong  interest  in  attempting  to  get  back  the  goods  from  the 
hands  of  Dowling.  The  defendant,  as  official  assignee,  had  no  interest 
but  to  do  his  duty  as  a  public  officer.  The  trade-assignee  could  not 
get  in  the  assets  without  the  aid  of  the  official  assignee :  the  latter  was 
clearly  entitled  to  be  indemnified  for  the  use  of  his  name :  Ex  parte 
Turquand,  In  re  Dickenson,  8  Mont.  D.  k  De  Qex  475.  [Ejcatino, 
J. — Would  the  official  assignee  haye  been  entitled  to  an  indemnity 
where  he  had  a  large  sum  of  money  in  his  hands  at  the  time  ?  Byles, 
J. — And  where  be  assented  to  the  actfon  being  brought  ?  Ebls,  C. 
J. — And  where  the  action  was  brought  with  the  leave  of  the  commis- 
noner?!  The  assets  in  hand  were  not  api)licable  to  ^these  rmAAf) 
coats ;  there  was  not  enough  to  satisfy  th«  claim  of  the  solicitor  '- 
to  the  estate,  The  assent  to  the  action  being  brought  was  a  mere 
dlcial  act  in  execution  of  the  ^fendant's  public  ddty :  and  the  order 
of  the  eoannttttxoner  would  make  it  compulsory  on  the  official  assignee 
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to  allow  the  action  to  be  brought  in  his  name.  By  so  consenting,  he 
could  not  lose  any  equitable  right  he  had.  If  Whitmore  had  had 
execution  levied  on  his  goods  for  the  whole  cost  due  to  Dowling,  he 
clearly  would  have  had  a  remedy  in  equity  against  the  trade-assignee. 
It  does  not  follow  that  contribution  lies  in  the  circumstances  which 
have  happened,  because  the  trade  and  the  official  assignees  are  both 
parties  on  the  record.  Turner  v,  Davies  has  never  been  dissented 
from.  [Williams,  J. — Assuming  it  to  be  good  law,  all  that  Turner 
v.  Davies  establishes,  is,  that,  if  the  plaintiff  had  induced  the  defend- 
ant to  become  surety  with  him  for  a  third  person,  he  could  not  sue 
him  for  contribution.  How  does  that  apply  here?]  The  official 
assignee,  having  no  personal  interest  in  the  result  of  the  action,  con- 
sented to  become  a  nominal  party  at  the  request  of  the  plaintiff 
[Byles,  J. — Both  have  an  interest  in  the  result.]  The  official  assignee 
did  not  retain  the  attorney :  for,  the  bare  act  of  concurring  iu  an 
action  being  brought  does  not  amount  to  a  retainer.  [Byles,  J. — 
Sevan's  letter  names  the  attorney,  and  Whitmore  does  not  dissent.] 
He  does  not  appear  to  have  been  consulted,  or  ever  to  have  interfered 
in  the  matter. 

Erle,  C.  J. — We  are  all  agreed  upon  the  question  of  law,  viz.  that 
an  action  will  lie  for  contribution  where  there  is  a  joint  liability,  and 
one  has  paid  the  whole  amount.  The  only  doubt  we  have  entertained, 
is,  the  duty  of  a  jury  being  cast  upon  the  court,  what  is  the  fair  infer- 
♦4411  ®°^®  ^  ^^  drawn  from  the  facts.  If  the  fair  *result  of  the  facts 
-'  be  that  the  parties  mutually  agreed  to  sue,  and  the  action 
failed,  and  one  paid  the  whole  costs,  he  would  be  entitled  to  call  upon 
the  other  for  a  moiety.  The  best  conclusion  I  am  able  to  come  to 
upon  the  facts,  is,  that  Bevan  and  Whitmore  concurred  in  bringing  the 
action.  If  the  action  had  been  successful,  Dowling  would  have  paid 
the  costs.  They  did  not  contemplate  the  possibility  of  failure.  They, 
however,  did  fail.  The  event  was  unforeseen.  It  is  clear  that  no  one 
contemplated  that  Bevan  alone  should  be  liable.  Upon  the  general 
principle,  I  think  he  is  entitled  to  call  upon  his  co-plaintiff  for  con- 
tribution. 

Williams,  J. — I  am  of  the  same  opinion.  Our  decision  appears 
to  me  to  turn  upon  a  question  of  fact.  If  the  transaction  is  to  be 
taken  to  be,  that  Whitmore  authorized  Bevan  to  employ  Crosbie  to 
bring  the  action  in  their  names,  and  consented  that  the  action  shoald 
be  brought  as  their  joint  action,  he  is  clearly  liable  to  pay  half  the 
costs,  and  also  half  the  satisfaction  due  for  the  judgment,  as  between 
himself  and  his  co-plaintiff:  and  it  can  make  no  difference,  that,  when 
he  allowed  his  name  to  be  used,  he  had  no  apprehension  of  having  to 
pay  costs.  If,  on  the  other  hand,  the  real  truth  is  that  the  action  was 
commenced  and  set  on  foot  by  Bevan,  he  knowing  that  it  coald  net 
be  brought  without  the  assent  of  the  official  assignee,  and  he  induced 
the  latter  to  allow  his  name  to  be  used  for  form's  sake  only,  for  his 
own  purposes,  then  it  is  pretty  clear  that  he  could  have  no  action  for 
contribution  either  in  respect  of  the  costs  of  the  action  or  the  judgment. 
Dealing  with  the  facts  as  a  jury,  I  can  come  to  no  other  conclusion 
than  that  the  defendant  is  liable. 

•4421       Btlbs,  J. — I  agree  with  my  Lord  and  my  Brother  •Wil 
•^  liama  that  the  fair  result  of  the  facts  is,  that  the  parties  were 
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joint  plaintiffs  in  the  actjon  against  Dowling,  and  that  they  failed.  I 
apprehend  the  rule  of  law  to  be  clear,  that,  under  such  circumstanceSi 
he  who  pays  the  whole  is  entitled  to  sue  for  contribution:  and  that 
rule  extends  to  all  cases  where  one  of  two  joint-debtors  or  joint-con- 
tractors pays  the  whole  debt :  Sadler  v.  Nixon  (or  Hickson),  5  B.  & 
Ad.  936  (E.  C.  L.  E.  vol.  27),  2  N.  &  M.  258;  Prior  v,  Hembrow,  8 
M.  &  W.  873.  The  only  difficulty  here  is,  to  determine  whether  the 
plaintiff  and  defendant  were  joint-debtors,  equally  liable  for  these 
costs.  It  is  said  that  they  are  not,  because  they  have  not  an  equal 
interest, — the  one  being  entitled  as  a  creditor  to  a  dividend  out  of  the 
assets,  and  the  other  only  to  his  percentage.  As  between  themselves, 
however,  and  Dowling,  they  were  jointly  and  equally  liable.  It  is 
clear  that  they  were  jointly  liable  to  Dowling ;  and  Whitmore  being 
an  assenting  party  to  the  bringing  of  the  action,  and  the  employment 
of  Crosbie  as  the  attorney,  it  is  equally  clear  that  they  are  jointly 
liable  as  between  themselves.  I  therefore  think  the  verdict  for  the 
plaintiff  was  right. 

Keating,  J. — I  am  of  the  same  opinion.  The  only  just  conclusiou 
from  the  facts  is  this,  that  Whitmore  authorized  the  bringing  of  the 
action  against  Dowling  so  as  to  become  jointly  liable  with  Bevan,  not 
only  for  the  costs  due  to  Dowling,  but  also  for  the  costs  of  their  own 
attorney ;  and  Bevan  having  paid  the  whole,  he  clearly  was  entitled 
to  call  upon  Whitmore  to  contribute  his  share. 

____^_^  Eule  discharged. 

The  defendant  having  appealed  against  the  above  decision,  Willes, 
J.,  on  the  23d  of  November,  made  an  *order  "  that  bail  on  the  r^AAo 
appeal  herein  shall  be  dispensed  with."     The  order  was  made  I- 
upon  an  affidavit  of  the  defendant  himself,  to  the  following  effect: — 

*'  1.  I  am  one  of  the  official  assignees  of  the  court  of  bankruptcv  for 
the  Birmingham  district,  at  Birmingham,  and  have  been  such  for 
twenty  years  and  upwards  last  past.  As  such  official  assignee,  I  have 
given  a  bond  to  government,  with  sureties  to  the  amount  of  60002.| 
for  the  due  fulfilment  of  my  duties: 

"  2.  I  reside  at,  &;c.,  and  am  possessed  of  household  furniture  and 
effects  which  I  estimate  to  be  or  the  value  of  800/.  I  am  also  pos- 
sessed of  office  furniture  of  considerable  value:  and,  as  such  official 
assignee  aforesaid,  I  am  entitled  to  receive  an  annual  salary  of  10007, 
free  o(  office  expenses : 

**  3.  This  action  is  brought  by  the  plaintiff,  the  trade-assignee  of  the 
estate  of  William  Foster,  a  bankrupt,  against  me  as  official  assi^ee 
of  such  estate;  and,  on  the  trial  of  the  action,  the  learned  judge  inti- 
mated that  the  question  in  dispute  would  turn  on  a  mere  point  of 
law,  and  he  directed  a  verdict  for  the  plaintiff,  with  liberty  for  me  to 
move  to  enter  the  verdict  for  the  defenaanty  or  a  nonsuit : 

'*  4.  My  appeal  to  the  court  of  error  against  the  decision  of  this 
court  is  bonfi  fide,  and  not  with  the  intention  of  delaying  the  plain- 
tiff in  any  way  whatever.  I  am  strongly  advised  by  my  counsel,  and 
verily  believe,  that  I  have  cause  to  be  aggrieved  by  the  decision  of 
this  court;  and  that,  as  there  is  no  decid^case  analogous  or  bearing 
on  the  point  in  dispute  in  this  action,  it  is  important  for  the  interests 
of  myself  and  the  other  official  assignees  that  this  cause  should  be 
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solemnly  argued  and  reheard  before  a  court  .of  error,  in  order  to  ob- 
tain a  decision  upon  the  point  of  law  reserved  by  the  Lord  Chief 
Justice  on  the  trial : 
♦4441       "6.  I  have  resided  in  Birmingham  and  the  *neighbourbood 

-'  ever  since  my  appointment  to  the  office  of  official  assignee  at 
Birmingham  as  aforesaid ;  and  my  friends  and  acquaintances  consist 
in  a  great  measure  of  persons  holding  offices  in  the  court  of  bank- 
ruptcy there,  and  solicitors  practising  before  the  court,  and  others 
with  whom  I  come  into  communication  in  my  official  capacity,  and  I 
could  not  consistently,  seeing  the  position  I  hold  in  Birmingham,  ask 
any  one  to  become  bail  for  me  to  prosecute  the  proceedings  in  error : 
^'  6.  For  the  reasons  aforesaid,  I  say  that  it  is  not  essential  for  the 
interests  of  the  plaintiff  that  security  should  be  required  from  me  to 
prosecute  the  proceedings  in  error  in  this  action,  and  for  the  further- 
ance of  justice  the  security  of  bail  so  to  prosecute  should  not  be 
insisted  on." 

Quain  (Nov.  25th)  moved  for  a  rule  to  show  cause  why  the  order 
of  Willes,  J.,  should  not  be  rescinded. — The  learned  judge,  it  is  sub- 
mitted, had  no  power  to  make  this  order:  and  the  case  is  not  a  fit  one 
for  its  exercise  if  the  power  exists.  The  38th  section  of  the  Common 
Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  125),  enacts  that  "  notice 
of  appeal  shall  be  a  stay  of  execution,  prpvided  bail  to  pay  the  sum 
recovered  and  costs,  or  to  pay  costs  where  the  appellant  was  plaintiff 
below,  be  given,  in  like  manner  and  to  the  same  amount  as  bail  in  error 
within  eight  days  after  the  decision  complained  of,  or  before  execu- 
tion  delivered  to  the  sheriflf."  Bail  in  error  is  regulated  by  the  151st 
section  of  the  Common  Law  Procedure  Act,  1852  (15  &  16  Vict.  c. 
76),  which  enacts,  that,  "upon  any  judgment  hereafter  to  be  given  in 
any  of  the  superior  courts  of  common  law  in  any  action,  execution 
shall  not  be  stayed  or  delayed  by  proceedings  in  error,  or  supersedeas 
*445"l    ^^®^®"P^°*  without  the  special  order  of  the  court  *or  a  judge,  unless 

^  the  person  in  whose  name  such  proceedings  in  error  be  brought, 
with  two,  or  by  leave  of  the  court  or  a  judge,  more  than  two,  sufficient 
sureties,  such  as  the  court  (wherein  such  judgment  is  or  shall  be 
given)  or  a  judge  shall  allow  of,  shall,  within  four  clear  days  after 
lodging  the  memorandum  alleging  error,  or  after  the  signing  of  the' 
judgment,  whichever  shall  last  happen,  or  before  execution  executed, 
be  bound  unto  the  party  for  whom  any  such  judgment  is  or  shall  be 
given,  by  recognisance  to  be  acknowledged  in  the  same  court,  indouble 
the  sum  adjudged  to  be  recovered  by  the  said  judgment  (except  in  case 
of  a  penalty,  and,  in  case  of  a  penalty,  in  double  the  sum  really  due,  and 
double  the  costs),  to  prosecute  the  proceedings  in  error  with  effect,  and 
also  to  satisfy  and  pay  (if  the  said  judgment  be  affirmed,  or  the  proceed- 
ings tn  error  bo  discontinued  by  the  plaintiff  therein),  all  and  singular 
the  sum  or  sums  of  money  and  costs  adjudged  or  to  be  adjudged  upon, 
the  former  judgment,  and  bH  costs  and  damages  to  be  also  awarded  for 
the  delaying  of  execution,  and  shall  give  notice  thereof  to  th«  defendant 
in  error,  or  his  attornev*'^  Tbe  words  "  in  like  mann^*  and  ta  the 
same  amonnt^'^  it  is  submitfted,  refer  to  the  nifmber  of  suretitea  and 
tbe  sam,  and  not  to  the-  whole  of  the  olAuse  rehrtiog  to  bail  in  error 
id'  aa  to  incorporale  ihm  disereliott  fo  dispenM  with  il  [BtlbS,  J.-^ 
Accoiidihig  to»  yo«r  coft8lnictf<M»,  the  oovcrt  may  dbpense  witk  bail 
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wbere  tbe  matter  is  on  the  record,  bat  not  where  it  only  comes  before 
the  court  of  error  on  appeal]  That,  no  doubt,  is  so.  Assuming  that 
the  power  to  dispense  with  bail  exists,  what  is  there  in  this  case  to 
call  for  its  exercise?  The  only  grounds  upon  which  it  is  asked,  are, 
that  the  defendant  is  a  public  officer,  and  as  such  has  given  bond  for 
his  good  behaviour,  and  that  he  has  a  salary  of  10002.  per  annum. 
Is  an  oflScer  ♦of  the  court  of  bankruptcy  to  have  a  privilege  r^AAa 
which  no  other  officer  of  any  other  court  has  ?  In  the  case  of  '■ 
Cox  v.  The  Corporation  of  London,  the  Court  of  Excheauer  expressly 
refused  to  dispense  with  bail  in  error,  though  informed  that  tne  cor- 
poration had  never  been  called  upon  to  put  in  bail  in  error.  [Erle, 
C.  J. — We  do  not  usually  interfere  with  the  exercise  of  a  judge^s  dis- 
cretion.]   This  is  more  than  an  exercise  of  discretion, 

A  rule  nisi  having  been  granted, 

Oaies,  who  appeared  to  show  cause,  was  stopped  by  the  court. 

Quain  was  heard  in  support  of  his  rule. 

Eblb,  C.  J. — I  think  this  rule  should  be  discharged.  No  reason 
can  he  suggested  for  a  distinction  in  this  respect  between  bail  in  error 
and  bail  on  appeal.  If  Mr.  Quain's  argument  were  to  prevail,  it 
plainly  would  be  in  consequence  of  a  mere  act  ^f  improvidence  or 
omission  on  the  part  of  the  legislature.  I  think  there  is  no  foundation 
for  the  argument.  And,  if  I,  am  to  enter  into  the  Question  of  discre- 
tion, I  cannot  say  that  it  has  not  been  well  exercised.  Here  is  a  pub- 
lic officer,  discharging  a  public  duty,  fairly  trying  an  important  ques- 
tion affecting  his  office.  If  bail  could  in  any  case  be  dispensed  with, 
I  should  have  thought  it  well  might  be  in  such  a  case. 

The  rest  of  the  court  concurring,  Bule  discharged.(a) 

(a)  The  ooato  of  th«  rul«  wen  direotdd  to  abide  tbe  OTont  of  (he  appeaL 
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Article  7  of  the  Direetiona  to  the  Taxing  Hasten,  of  Hilary  Term,  1853,  appliei  to  the  oostf 
of  a  de/mdant  who  obtain!  a  Terdlet  in  a  cause  tried  before  the  Secondary,  where  the  snm 
•adoned  on  tba  writ  does  not  exoeed  SOf. 

This  was  an  action  to  recover  damages  for  undue  delay  in  the 
unloading  from  a  vessel  belonging  to  the  plaintiff  a  cargo  of  stone 
ooDsigned  to  one  Henry  Booth,  a  stone-merchant  having  a  wharf  on 
the  river  Thames  above  London  Bridge.  There  was  no  charter-party, 
nor  any  bill  of  lading  of  the  cargo :  and  the  plaintiff  sued  the  defend- 
ant as  the  shipper  of  the  cargo,  on  an  implied  contract  to  receive  the 
cargo  within  a  reasonable  time  after  the  arrival  of  the  vessel  in  the 
port  of  London.  The  declaration  contained  a  special  count  in  which 
the  plaintiff  claimed  as  damages  the  expenses  he  had  incurred  in: 
keeping  the  crew,  &c.,  and  also  a  count  for  demurrage.  The  plaintiff^s 
claim  was  for  ten  days'  detention,  at  2h  per  day.  A  summons  to 
show  cause  why  the  cause  should  not  be  tried  before  the  sberifib  of 
London,  taken  out  by  the  plaintiff,  was  opposed  b^  the  defendant,  on 
the  groand  that  the  plaintiff's  claim  in  the  action  involved  a  questioo 
of  great  importance  to  persons  engaged  in  the  Yorkshire  stone  trade, 
and  InYolved  the  proof  of  the  custom  as  to  the  unloading  of  veasela 
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in  that  trade  arriving  in  the  port  of  London  and  discharging  their 
cargoes  at  stone-wharves  above  bridge.  The  order  was  however  made, 
and  the  cause  was  tried  before  the  Secondary  of  London  on  the  2d  of 
September  last,  when  a  verdict  was  found  for  the  defendant. 

On  taxation  of  the  defendant's  costs,  the  defendant  claimed  to  have 
them  allowed  upon  the  higher  scale.  No  certificate  affecting  the  costs 
was  granted  or  applied  for  at  the  trial.  The  Master  taxed  the  costs 
upon  the  lower  scale,  pursuant  to  the  *'  Directions"  of  Hilary  Term, 
1868. 
•44fil       *Prentice  moved  for  a  rule  calling  upon  the  plaintiff  to  show 

J  cause  why  the  Master  should  not  be  at  liberty  to  review  his 
taxation.  He  submitted,  that,  notwithstanding  the  general  heading 
5f  the  schedule  annexed  thereto,  the  7th  article  of  the  "Directions 
V)  the  Taxing  Masters,"  of  Hilary  Term,  1853,  was  confined  to  the 
plaintiff ^8  costs.  The  words  are, — "In  all  actions  on  contract,  other 
than  cases  wherein  by  reason  of  the  nature  of  the  action  no  writ  of 
trial  can  by  law  be  issued,  where  the  sum  recovered,  or  paid  into 
court  and  accepted  by  the  plaintiff  in  satisfaction  of  his  demand,  or 
agreed  to  be  paid  on  the  settlement  of  the  action,  shall  not  exceed  20^ 
(without  costs),  the  plaintiff^a  costs  as  against  the  defendant  shall  be 
taxed  according  to  the  lower  scale  of  allowances  in  the  schedule  of 
•costs  hereunto  annexed."  These  directions,  he  submitted,  did  not 
apply  to  actions  for  unliquidated  damages,  like  the  present.  [Bylbs, 
J. — The  defendant  appeared  before  the  Secondary,  and  the  cause  was 
;tried.]  The  order  having  been  made  in  the  vacation,  the  defendant 
tad  no  opportunity  to  come  to  the  court  to  set  it  aside.  [Btles,  J. 
— It  never  could  have  been  intended  that,  if  the  plaintiff  succeeded, 
•he  should  receive  costs  on  the  lower  scale,  and  pay  on  the  higher 
•scale  if  he  failed.]  Mason  v.  Tucker,  4  Hurlst.  k  N.  536,  was  re- 
ferred to. 

Erlb,  C.  J. — I  think  there  ought  to  be  no  rule  in  this  case.  The 
defendant's  costs  were  properly  taxed  on  the  lower  scale.  The  sum  ' 
dlaimed  by  the  writ  was  20t  only.  Article  7  of  the  directions  referred 
to  in  terms  restricts  the  plaintiff  to  costs  upon  the  lower  scale  where 
the  sum  recovered,  or  paid  into  court  and  accepted  by  the  plaintiff  in 
satisfaction  of  his  demand,  or  agreed  to  be  paid  on  the  settlement  of 
<4491   ^^^  action,  shall  not  exceed  201.     Taking  that  in  connection 

J  with  *the  schedule,  which  provides  for  general  allowances  for 
both  plaintiffs  and  defendants,  I  think  it  was  obviously  the  intention 
of  those  who  framed  these  directions,  that,  where  the  sum  in  dispute 
>nd  endorsed  on  the  writ  does  not  exceed  20Z.,  the  defendant's  costs, 
.  if  he  succeeds,  shall  also  be  taxed  according  to  the  lower  scale.  It  is 
«aid  that  the  case  was  not  one  which  could  properly  be  tried  before 
the  inferior  judge.  But  my  Brother  Keating  made  an  order  that  the 
cause  should  be  tried  before  the  Secondary.  It  was  so  tried.  The 
defendant  appeared,  and  obtained  a  verdict :  and  he  afterwards  went 
before  the  Master  to  tax  his  costs.  It  is  too  late  for  him  now  to  object 
that  the  cause  was  not  triable  before  the  Secondary. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  We  must 
assume  that  the  cause  was  properly  tried.  The  only  question  is, 
whether  the  costs  were  properly  taxed  upon  the  lower  scale.    I  ani 
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dearly  of  opinion  that  the  Directions  applj  to  the  defendant's  costs 
as  well  as  to  the  plaintifif 's. 

Btlbs,  J. — I  am  of  the  same  opinion.  The  heading  of  the  schedule 
shows  that  both  plaintifiTs  and  aefendant's  costs  were  contemplated. 
Where  it  was  intended  otherwise  in  these  Directions,  it  is  so  ez- 
pressed.(a) 

KsATiNO,  J.,  concurred.  Rule  rcfusod.(6) 

(a)  Article  8  proTidei,  that, «  where,  in  like  AeCioni,  the  ram  eDdorted  on  the  [writ  of]  rammont 
ibftll  be  more  than  20Z.,  bvt  Ihe  pUintilT  faiU  to  reeorer  more  than  that  ram,  and  the  judge  doof 
not  certify  u  aforesaid^f  the  plaintilTi  oofts  against  the  defendant,  whether  between  party  and 
party  or  ai  between  attorney  and  elienl,  ehall  be  taxed  ai  upon  a  writ  of  trial  before  a  judge 
of  a  court  of  reeord  where  attorneys  sre  not  allowed  to  act  as  adTooates,  as  hereinafter  prorided 
for;  hi  tkm  de/eudamft  eoait,  if  anjf,  are  to  b4  taxed  u]pon  cAc  higher  eeaU  t  Provided,  that,  in 
eases  triable  before  the  sheriff  or  judge  of  an  inferior  oourt»  where  the  judge  shall  refttse  to 
Bake  an  order  for  such  trie),  the  judge  may,  if  he  shall  think  flt,  direct  at  the  time  of  sueh 
refasal  on  what  seale  the  costs  of  eaeh  party  shall  be  Used ;  and,  in  default  of  such  direotio^ 
the  costs  of  both  parties  shall  be  taxed  on  the  higher  seale." 

{h)  See  Perry  r.  Bennett^  14  C.  B.  N.  S.  402  (B.  C.  L.  &.  toL  108). 

t "  That  the  cause  was  proper  to  be  tried  before  him,  and  not  before  a  sheriff  or  judge  of 
SB  inferior  eourf 


THE  LONDON  AND  SOUTH  WESTEEN  RAILWAY  COM- 
PANY V.  ANN  WEBB.    Nov.  5,  25. 

A  railway  company  baring  eonrtyed  to  A.  a  piece  of  land  abutting  on  their  riadnet,  with  a 
eoTcnant  not  to  build  within  six  feet  of  the  wall  of  the  riaduoty — the  court,  in  an  action  against 
A.'s  widow  (who  took  by  assignment)  for  building  against  the  wall  in  breach  of  the  oerenan^ 
in  which  action  she  had  raffered  judgment  by  default,  refused  to  grant  an  injunction  against 
her  commanding  her  toremore  the  building;  it  appearing  that  it  had  been  erected  by  her  under- 
tenant, and  consequently  that  she  could  not  obey  the  writ,  if  granted. 

The  79th  section  of  the  Common  Law  Procedure  Act,  1854,  enacts, 
that,  "  in  all  cases  of  breach  of  contract  or  other  injury,  where  the 
partj  injured  is  entitled  to  maintain  and  has  brought  an  action,  he 
may,  in  like  case  and  manner  as  hereinbefore  provided  (ss.  68-74) 
with  respect  to  mandamus,  claim  a  writ  of  injunction  against  the 
repetition  or  continuance  of  such  breach  of  contract  or  other  injury, 
or  the  committal  of  any  breach  of  contract  or  injury  of  a  like  kind, 
arising  out  of  the  same  contract,  or  relating  to  the  same  property  or 
right ;  and  he  may  also  in  the  same  action  include  a  claim  for  damages 
or  other  redress." 

The  Slst  section  enacts  that  "  the  proceedings  in  *such  ac-  r«^i 
tion  shall  be  the  same,  as  nearly  as  may  be,  and  subject  to  the  ^ 
like  control,  as  the  proceedings  in  an  action  to  obtain  a  mandamus 
under  the  provisions  hereinbefore  contained ;  and  in  such  action  judg- 
ment may  be  given  that  the  writ  of  injunction  do  or  do  not  issue,  as 
justice  may  require ;  and,  in  case  of  disobedience,  such  writ  of  injunc- 
tion may  be  enforced  by  attachment  by  the  court,  or,  when  such 
courts  shall  not  be  sitting,  by  a  judge." 

And  the  82d  section  enacts  that  "  it  shall  be  lawful  for  the  plaintiff 
at  any  time  after  the  commencement  of  the  action,  and  whether  before 
or  after  judgment,  to  apply  ex  parte  to  the  court  or  a  judge  for  a  writ 
of  injunction  to  restrain  the  defendant  in  such  action  from  the  repe* 
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tition  or  continuance  of  the  wrongful  act  or  breach  of  contract  com* 

Slained  of,  or  the  committal  of  any  breach  of  contract  ot  injury  of  a 
[ke  kind,  arising  out  of  the  same  contract,  or  relating  to  the  same 
property  or  right ;  and  such  writ  may  be  granted  or  denied  by  the 
court  or  judge  upon  such  terms  as  to  the  duration  of  the  writ,  keeping 
an  account,  giving  security,  or  otherwise,  as  to  such  court  or  judge 
shall  seem  reasonable  and  just;  and,  in  case  of  disobedience,  such 
writ  may  be  enforced  by  attachment  by  the  court,  or,  when  such  courts 
shall  not  be  sitting,  by  a  judge:  Provided  always,  that  any  order  for 
a  writ  of  injunction  made  by  a  judge,  or  any  writ  issued  by  virtue 
thereof,  may  be  discharged  or  varied  or  set  aside  bv  the  court,  on 
application  made  thereto  by  any  party  dissatisfied  with  such  order." 
C.  Wood  moved,  pursuant  to  the  above  provision^  for  a  writ  of  in- 

Junction  under  the  following  circumstances: — By  an  indenture  of  the 
2th  of  July,  1849,  the  London  and  South  Western  Bailway  Company 
♦4.591  g''^^^^  ^^^  conveyed  to  Thomas  Webb  in  fee  a  piece  *of 

J  ground  on  the  north  side  of  the  Westminster  Briage  Road, 
Lambetn,  abutting  on  one  side  on  the  viaduct  of  their  railway :  and 
Webb  in  and  by  the  said  indenture  covenanted,  amongst  other  things, 
"for  himself,  his  heirs,  executors,  administrators,  and  assigns,  and  so 
as  to  bind  not  only  himself  and  themselves,  but  all  and  every  persons 
and  person  who  should  from  time  to  time  thereafter  be  seised  of  or 
entitled  to  the  hereditaments  and  premises  intended  to  be  thereby 
conveyed  or  otherwise  assured,"  with  the  company,  **  that  the  said 
Thomas  Webb,  his  heirs  or  assigns,  or  any  person  or  persons  who 
might  lawfully  or  equitably  claim  through  or  under  him  or  them, 
should  not  at  any  time  thereafter  erect  any  buildings  of  any  kind  any 
part  of  which  should  be  nearer  than  six  feet  to  the  face  of  the  viaduct 
of  the  London  and  South  Western  Bailway  on  anv  part  of  the  ground 
intended  to  be  thereby  conveved  which  was  shadea  with  black  lines 
on  the  plan  in  the  margin  of  the  indenture,  without  the  consent  in 
writing  of  the  company,  under  the  hand  of  their  secretary,  first  had 
and  obtained."  And  it  was  thereby  declared  that  *^  it  should  be  lav- 
ful  for  the  company,  their  successors  and  assigns,  and  their  architects; 
engineers,  officers,  servants,  agents,  workmen,  and  other  persons  who 
might  be  employed  by  the  said  company,  from  time  to  time  and  at  all 
times  thereafter  to  enter  into  and  upon  such  part  or  parts  of  the  land 
and  hereditaments  intended  to  be  thereby  conveyed,  as  might  be  ne- 
cessary  or  expedient,  for  the  purposes  of  viewing  and  examining  the 
state  of  the  piers  of  the  arches  and  other  works  of  or  belonging  to 
the  said  railway,  and  for  ascertaining  whether  the  covenants  in  the 
said  indenture  contained  on  the  part  of  the  said  Thomas  Webb,  his 
heirs  and  assigns,  to  be  observed  and  performed,  should  be  truly  ob- 
*4531  ^^^^^  ^°^  performed  according  to  the  true  intent  and  meaning 

^  ^thereof  ;^  and  also  for  the  purpose  of  pointing,  maintainingr 
upholding,  repairing,  and  rebuilding  or  otherwise  reinstating  the  said 
railway,  or  any  part  or  parts  thereof,  or  any  of  the  piers  or  arohe* 
belonging  thereto,  and  for  the  purpose  of  erecting,  placing,  or  setting 
up  any  scaffolding  or  shoring^  and  of  carting,  dniwing,  or  otherwise 
GOtiYeying  or  depositing  or  placing  any  materials  or  other  things  ia 
or  nporr  the  ground  and  premises  intended  to  be  thereby  conveyed  or 
otherwise  assured,  for  the  purpose  of  or  relating  to  such  pointing, 
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maintaining,  upholding,  repairing,  or  rebuilding,  or  otherwise  rein- 
stating, without  any  eviction,  interruption,  let,  suit,  or  denial  whatso- 
ever of,  from,  or  by  the  said  Thomas  Webb,  his  heirs  or  assigns,  or 
his  or  their  tenants  or  occupiers,  or  any  other  person  or  persons  whom- 
soever who  might  lawfully  or  equitably  claim  through  or  under  him  or 
them  or  any  of  them." 

All  the  right  and  title  of  Thomas  Webb  in  the  premises  subse- 
quently came  to  the  defendant  as  assignee ;  and  whilst  she  was  assignee 
one  David  Bliss  who  claimed  under  her  built  a  shop  on  the  piece  of 
land,  part  of  which  was  nearer  than  six  feet  to  the  face  of  the  viaduct 
and  on  part  of  the  ground  intended  by  the  above  indenture  to  be 
convened  and  which  was  shaded  with  black  lines  on  the  plan  in  the 
margin  of  the  indenture,  without  the  consent  of  the  company.  The 
company  thereupon  brought  this  action  against  the  defendant  for  a 
breach  of  the  covenant  above  set  out,  claiming  a  writ  of  injunction 
in  the  terms  of  the  statute.  The  defendant  suffered  judgment  by^ 
default. 

The  learned  counsel  stated,  that,  it  being  doubtful  whether  an  in- 
junction could  be  granted  by  this  court  against  the  tenant  (Bliss),  he 
confined  his  application  to  the  defendant  herself.  [Byles,  J. — If  we 
granted  what  you  ask,  we  should  be  enjoining  the  defendant  to  do 
that  which  would  amount  to  a  trespass.]  If  she  has  *by  her  r^^AKA 
own  laches  placed  herself  in  that  position,  it  is  her  own  fault.  ^ 
[Bylks,  J. — ^The  82d  section  says  that  '*such  writ  may  be  granted  or 
denied  by  the  court."  We  are  not  to  grant  it  unless  we  think  it  a  fit 
case.  The  soil  of  the  six-  feet  is  not  in  the  company.]  No.  It  was 
conveyed  by  them  to  the  deceased  husband  of  the  defendant,  with  a 
covenant  not  to  build  thereon.  [Byles,  J. — The  proper  course  will 
be  to  apply  to  the  Court  of  Chancery,  which  might  nave  the  tenant 
before  it  and  make  such  order  as  should  appear  to  it  upon  the  whole 
to  be  just.  This  we  have  no  jurisdiction  to  do.  If  we  made  the 
order  upon  the  defendant  as  prayed,  we  should  be  enjoining  her  to  do 
that  which  would  make  her  a  trespasser.]  Is  injustice  to  be  done  to 
the  plaintiffs,  and  ruinous  delay  and  costs  to  be  inflicted  upon  them, 
because  the  defendant  has  not  thought  fit  to  secure  herself  againat  a 
breach  of  the  covenant  by  her  tenant  ? 

Ebls,  C.  J. — We  cannot  order  a  writ  against  the  tenant.  And  I 
do  not  feel  disposed,  in  the  exercise  of  my  discretion,  or  justified  in 
commanding  the  defendant  under  the  circumstances  brought  before 
ns  to  do  that  which  would  amount  to  an  act  of  trespass  on  her  part. 

The  rest  of  the  court  concurring,  Rule  refused. 

Wood  renewed  his  application  on  a  subsequent  day,  upon  a  further 
affidavit  of  the  resident  engineer  of  the  company,  who  stated,  that,  in 
his  opinion,  it  was  absolutely  necessary  for  the  due  and  proper  man- 
agement and  examination  of  the  railway,  and  the  due,  proper,  and 
•safe  working  thereof,  that  the  portion  of  land  shaded  with  r»x55 
black  lines  on  the  plan  annexed  to  the  before-mentioned  con-  ^ 
veyance  (the  six  foot  space)  should  be  at  all  times  kept  clear  from  any 
building  or  erection  thereon,  so  as  to  enable  the  company  by  their  agents 
at  any  time  to  enter  into  aiid  upon  the  land  conveyed  by  th^ above- 
mentioned  indenture,  for  the  purpose  of  viewing  and  examining  the 
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state  of  the  piers  of  the  arches  and  other  works  of  the  company  ad- 
joining to  and  under  the  land  so  sold  to  the  said  Thomas  Webb, 
deceased,  as  referred  to  in  the  deed :  that  it  was,  in  his  opinion,  neces- 
sarv  for  the  preservation  of  the  said  viaduct  and  the  safety  of  the 
traffic  on  the  railway  at  once  to  enter  into  and  upon  the  said  land  so 
shaded  black  as  aforesaid,  for  the  purpose  of  pointing,  maintaining, 
upholding,  repairing,  and  otherwise  reinstating  the  said  viaduct  or 
parts  thereof  adjoining  thereto,  and  for  the  purpose  of  erecting,  plac- 
ing, or  setting  up  scaffolding  or  shoring,  and  of  carting,  drawing,  or 
otherwise  conveying  and  depositing  or  placing  materials  and  i>ther 
things  thereon  as  might  be  found  necessary  for  such  purpose,  which 
it  was  not  possible  to  do  while  the  buildings  complained  of  remained 
on  the  said  land  :  and  that,  so  long  as  any  building  of  any  kind  Was 
permitted  upon  any  part  of  the  said  piece  of  ground  which  should  be 
nearer  than  six  feet  to  the  face  of  the  viaduct,  no  proper  examination 
or  reparation  could  be  had  or  done  to  the  said  viaduct  adjoining  to 
and  under  the  land  so  conveyed  to  the  said  Thomas  Webb  as  aforesaid. 
The  learned  c^)unsel  submitted  that  the  facts  sworn  to  brought  the 
case  expressly  within  the  82d  section;  that,  in  administering  relief 
under  that  section,  the  court  would  be  guided  by  the  principle  on 
which  such  relief  is  granted  in  equity,  viz.  that  the  recovery  of  dam- 
*4.fiftl  *^o®^  ^^  ^^^  would  not  give  a  perfect  compensation :  *see  Wil- 
*°^J  kins  V.  Aikin,  17  Ves.  422 ;  Wood  v.  Sutcliffe,  2  Sim.  N.  S. 
163 ;  Broadbent  v.  The  Imperial  Gas  Company,  2  Jurist,  N.  S.  1132; 
Hodgson  r.  Duce,  2  Jurist,  N.  S.  1014 :  Earl  Talbot  v.  Hope  Scott, 
27  Law  J.  Ch.  273 ;  North  v.  The  Great  Northern  Railway  Company, 
2  Giff.  64;  and  that  no  private  arrangement  which  the  defendant  had 
thought  fit  to  enter  into  with  her  tenant  ought  to  be  permitted  to  in- 
terfere with  the  plaintiffs'  right.  [Keating,  J. — Why  not  assess  your 
damages,  and  take  the  defendant  in  execution  7]  The  damages  would 
be  merely  nominal.  [Byles,  J. — You  might  have  a  further  action 
for  continuing  damage.]  A  difficulty  would  arise  as  to  costs.  [Erle, 
C.  J.7— Go  to  the  Court  of  Chancery,  where  all  the  parties  may  be 
heard,  and  full  justice  done.]  Why  should  the  plaintiffs  be  driven 
to  the  Court  of  Chancery  at  great  delay  and  expense,  when  the  statute 
entitles  them  to  the  same  relief  in  the  action  7  What  was  this  power 
given  to  the  courts  of  common  law  for  7  [Erlb,  C.  J. — Not  to  be 
made  an  instrument  of  oppression, — not  to  compel  a  party  to  do  that 
which  we  see  he  cannot  do.] 
Per  Curiam.  Rule  refu8ed.(a) 

(a)  See  Ringland  v.  Lowndes,  antd,  p.  173,  where  the  ooart  exercised  the  jorudioUoii  giTen 
to  them  hy  the  mandamnf  oUoMa  of  the  Common  Law  Procedure  Act,  1854. 


*457]  ♦MORRISON  v.  WOOKEY.    Nov.  18. 

It  is  not  neceiiarj  to  h&Te  a  eopy  of  the  Judge's  notes  at  the  time  of  monng  for  a  new  triU  in 
a  ease  tried,  under  a  Judge's  order,  before  a  county  court 

Tfli^was  an  action  which  was  tried,  under  a  judge's  order,  hefore 
the  judge  of  the  Liverpool  county  court.  A  verdict  having  been 
found  for  the  plaintiff, 
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Raymond,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  defendant  on  the  first  issue,  or  for  a  new  trial  on  the 
ground  of  misdirection  and  that  the  verdict  was  not  warranted  by  tha 
evidence. 

Williams^  who  appeared  to  show  cause,  took  a  preliminary  objec- 
tion, viz.  that,  at  the  time  the  rule  was  obtained,  the  defendant  had 
not  procured  a  copy  of  the  judge's  notes.  He  referred  to  Chitty's 
Practice,  11th  edit.,  vol.  1,  p.  427,  where  it  is  said  that  **the  motion 
for  a  new  trial  (a)  should  be  supported  by  the  production  of  the  notes 
of  the  under-sheriflf  or  of  the  judge  who  tried  the  cause,  verified  by 
affidavit,  or  by  the  production  of  an  examined  copy  of  such  notes, 
together  with  an  affidavit  verifying  such  copy  to  be  a  true  one.** 
'  [Erlk,  C.  J. — It  is  not  necessary  to  be  furnished  with  the  notes  at 
the  time  of  moving:  it  is  enough  if  they  are  produced  when  cause 
comes  to  be  shown.] 

The  notes  and  the  affidavits  proving  to  be  insufficient  in  the  result 
to  sustain  the  rule,  it  was  discharged.  Rule  discharged. 

(a)  Before  the  sheriff,  Ac,  noder  the  8  A  4  W.  4,  e.  42,  8.  17. 


♦ELDRIDGE  v.  STAGEY  and  Others.    Nw.  6.         [*458 

There  is  no  illegality  in  distraining  for  rent  by  climbing  orer  a  fence,  and  so  gaining  access 
to  the  house  bj  an  open  door. 

The  broker  hi^Tiog  been  forcibly  expelled,  regained  possession  by  force  after  an  interval  of 
three  weeks  : — Held,  that  he  was  justified  in  so  doing ;  end  that  it  was  a  question  for  the  jury 
whether  by  staying  out  so  long  he  had  abandoned  the  distress. 

Tms  was  an  action  for  a  wrongrul  distress.  The  cause  was  tried 
before  Bramwell,  B.,  at  the  last  Summer  Assizes  at  Croydon.  The 
facts  which  appeared  in  evidence  were  as  folh)W3 : — The  plaintiff  was 
tenant  under  the  defendant  Stacey  of  premises  at  Yauxhall,  in  the 
county  of  Surrey.  Bent  being  in  arrear,  the  other  defendants  were 
employed  to  distrain.  On  the  6th  of  November,  1862,  the  broker,  in 
the  absence  of  the  tenant,  got  over  the  fence  from  the  adjoining 

garden,  and  entered  the  house  by  the  back  door,  which  was  only 
tched,  and  then  forced  upon  the  front-door  and  admitted  hia 
assistant,  whom  he  left  in  possession.  The  tenant,  on  his  return 
home  on  the  same  day,  forcibly  expelled  the  man :  and  on  the  26th  of 
November,  the  broker  resumed  possession,  by  breaking  open  the 
front-door  with  a  sledge-hammer. 

For  the  defendant  it  was  submitted  that  the  original  entry  by 
getting  over  the  fence  was  unlawful ;  and  that,  assuming  it  not  to 
have  been  so,  the  broker  had  at  all  events,  by  remaining  out  of  pos- 
session for  three  weeks,  abandoned  the  distress,  and  consequently  was 
not  justified  in  entering  by  force  on  the  second  occasion  for  the  pur- 
pose of  retaking  it. 

The  learned  judge  ruled  that  there  was  nothing  illegal  in  the  mode 
of  taking  the  distress;  and  that,  having  been  forcibly  expelled,  thd 
broker  was  justified  in  re-entering  by  force,  unless  he  had  abandoned 
the  first  distress, — which  que^tiou  he  left  to  the  jury. 
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The  jury  baying  found  that  the  distress  was  not  abandoned,  a 
verdict  was  entered  for  the  defendants. 

♦4.5Q1  -^^^^  now  moved  for  a  new  trial,  on  the  ground  o(  •mis- 
J  direction,  and  that  the  verdict  was  against  the  evidence.  The 
original  entry  was  clearly  wrongful.  [Erls,  C.  J. — Have  you  any 
authority  for  saying  that  the  broker  could  not  lawfully  get  over  the 
fence  to  distrain?]  In  Go.  Litt.  121  a.,  it  is  said, — "  The  lord  cannot 
break  open  the  gates,  or  break  down  the  enclosures,  to  take  a  distress, 
and  therefore  the  law  accounts  it  a  disseisin."  In  Brown  v.  Glenn,  16 
Q.  B.  254  (E.  C.  L.  B.  vol.  71),  it  was  held  that  a  landlord  cannot 
break  open  the  outer  door  of  a  stable,  though  not  within  the  curtilage, 
to  levy  an  ordinary  distress  for  rent.  And  the  case  of  Byan  v.  Sbil- 
oock,  7  Exch.  72,  shows  that  the  landlord  can  only  enter,  for  the  pur- 

r  of  distraining,  in  the  ordinary  way  in  which  other  persons  enter. 
remaining  out  of  possession  for  twentj^-one  days,  the  landlord 
must  be  assumed  tO  have  waived  the  distress.  The  finding  of  the  jury 
upon  that  point  was  not  warranted  by  the  evidence. 

Erle,  C.  J. — I  am  of  opinion  that  there  should  be  no  rule. — I  do 
not  think  the  distress  was  rendered  unlawful  by  the  broker  getting 
over  the  fence.  None  of  the  authorities  cited  warrant  such  a  conclu- 
sion. Then,  if  the  party  left  in  possession  was  put  out  by  force,  he 
was  justified  in  resorting  to  force  in  order  to  regain  possession, — 
unless,  indeed,  he  had  abandoned  the  original  distress.  That,  bow- 
ever,  was  a  question  for  the  jury.  It  was  left  to  them ;  and  they  have 
disposed  of  it. 

The  rest  of  the  court  concurring,  Rule  refused,  (a) 

(q)  See  Hueock  v.  Attiton,  14  C.  B.  N.  S.  634  (E.  C.  L.  B.  toL  108). 


♦460]  ♦HEAP  and  Others  v.  DOBSON.    Nov.  6. 

A.,  B.,  and  C,  agreed  that  eaefa  ghould  faraiab  SOOOt.  worth  of  goods,  to  be  ahipped  ob  a  Jotni 
adTonture,  the  profits  to  be  dirided  aceording  to  the  aoiouiit  of  their  Beveral  ebipmeDte: — ^Held, 
that  this  did  not  eonetitate  a  partnership  between  the  three,  so  as  to  make  B.  and  0.  responsible 
for  goods  bought  by  A.  to  furnish  his  quota  of  the  cargo. 

This  was  an  action  for  goods  sold  and  delivered.  Plea,  never 
indebted. 

The  cause  was  tried  before  Erie,  C  J.,  at  the  sittings  in  Londoa 
after  last  Trinity  Term.  The  facts  which  appeared  in  evidence  were 
as  follows : — Pearson,  of  Hull,  was  the  owner  of  a  vessel  called  The 
Peterhoff,  with  which  he,  Dobson,  and  one  G.  had  had  profit  and  loss 
transactions.  Pearson  representing  to  them  that  he  had  a  cargo  of 
cotton,  turpentine,  and  other  goods  on  the  southern  coast  of  the  United 
States,  it  was  by  an  agreement  dated  the  29th  of  May,  1862,  arranged 
that  the  Peterhoff  (which  was  chartered  to  Dobson)  should  go  out  for 
the  purpose  of  bringing  them  home  on  joint  account  of  the  three,  and 
that  goods  to  the  amount  of  3000/1  should  be  shipped  by  each  of  tbe 
three  for  an  outward  cargo,  and  sold  on  joint  account,  the  profit  of 
each  on  the  outward  cargo  to  be  according  to  the  value  of  the  goods 
•hipped  by  each.  Accordingly,  Dobson,  who  was  a  wine  and  spirit- 
merchant,  put  on  board  wines  and  spirits  to  an  amount  exceeding 
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SOOOL,  C.  also  shipped  8000/.  worth  of  other  goods,  and  Pearson 
shipped,  amongst  other  things,  goods  to  the  amount  of  1877?.  5a., 
which  he  had  obtained  on  credit  from  the  plaintifl^.  Pearson  having 
become  bankrupt,  the  plaintiffs  discovered  that  the  goods  were 
shipped  as  a  joint  adventure,  and  accordingly  sued  Dobson  for  the 
price. 

Pearson,  who  was  called  as  a  witness,  swore  that  he  had  no  authority 
to  pledge  the  credit  of  his  co-adventurers,  otherwise  than  as  might  be 
implied  from  the  agreement. 

On  the  part  of  the  plaintiffs,  it  was  insisted  that  "^this  was  a  p^gi 
joint-adventure,  and  constituted  a  joint  liability  in  the  three  as  ^ 
partners. 

His  Lordship,  however,  was  of  opinion  that  the  purchase  of  the 
goods  was  the  separate  adventure  of  each,  and  that  the  circumstance 
of  their  having  a  joint  interest  in  the  result  of  the  transaction  did  not 
constitute  such  a  relation  between  them  as  to  give  either  of  them 
authority  to  pledge  the  credit  of  his  co-adventurers  for  the  goods  to 
be  supplied  by  him.  He  thereupon  directed  a  verdict  to  be  entered 
for  the  defendant,  reserving  leave  to  the  plaintife  to  move  to  enter 
the  verdict  for  them  for  1377 1  5«.,  if  the  court  should  be  of  opinion 
that  the  agreement  of  the  29Lh  of  May,  1862,  constituted  a  partner* 
ship  between  the  defendant,  Pearson,  and  0. 

Liish,  Q.  C,  now  moved  accordinglv. — He  submitted  that  the  out- 
ward cargo  having  been  put  on  board  the  Peterhoff  as  the  joint  ad- 
venture of  the  three,  notwithstanding  the  private  arrangement  between 
themselves,  they  were  quoad  third  persons  clothed  with  all  the 
authority  and  responsibility  of  partners,  and  consequently  each  of 
the  three  was  liable  for  the  whole  amount  of  the  goods  snipped  on 
the  joint  account.  [Bylss,  J. — If  the  agreement  had  been  that  each 
of  the  three  should  contribute  to  the  joint  adventure  80002.  in  money, 
instead  of  that  amount  in  goods,  you  would  hardly  have  contended 
that  Dobson  would  have  been  responsible  to  the  person  from  whom 
Pearson  borrowed  his  8000?.  to  come  into  the  concern.]  That  would 
be  a  different  thing.  The  case  of  Kilshaw  v.  Jukes,  82  Law  J.,  Q.  B. 
217,  approaches  very  nearly  to  this.  There,  A.,  an  ironmonger, 
having  supplied  ironmongery  to  the  amount  of  189Z.  to  B.  and  C, 
who  were  builders,  agreed  to  join  them  in  the  purchase  of  some  land 
for  building,  on  the  conditions  that  B.  and  C.  should  build*  the  p^ga 
houses,  A.  supplying  the  ironmongery  required,  and  that,  on  *• 
the  completion  and  sale  of  the  houses,  A.  should  be  paid  the  1897., 
the  price  of  the  ironmongery,  and  no  more,  and  that,  if  no  profit  was 
realized,  A.  should  be  a  loser.  An  agreement  was.  accordingly 
entered  into  by  all  three  with  the  landowner  for  the  purchase  of  a 
piece  of  land,  and  the  three  bound  themselves  to  complete  buildings 
upon  it  according  to  certain  plans,  the  vendor  agreeing  to  make  ad- 
vances to  the  three  to  enable  them  to  complete  the  building,  and  the 
three  being  jointly  bound  to  pay  the  purchase-money,  and  the  convey- 
ance when  all  was  paid  to  be  to  the  three,  or  as  they  should  direct 
B.  and  C.  having  ordered  timber  of  the  plaintiff,  it  was  supplied  on 
their  credit  (the  plaintiff  being  ignorant  of  A.'s  having  any  interest 
in  the  building),  and  it  was  used  on  the  building.  It  was  held  by 
Blackburn,  J.,  and  Mellor,  J., — Wightman,  J.,  dissenting,  that  A.  was 
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not  jointly  interested  with  B.  and  C.  in  such  a  way  as  to  make  him  a 
partner  and  liable  for  the  timber.  Wightman,  J.,  there  says:  *'The 
timber,  though  supplied  by  the  plaintiff  upon  the  application  of  two 
of  the  defendants  only,  and  upon  their  credit,  was  ordered  and  used 
by  them.for  the  performance  of  a  work  to  be  executed  by  them  jointly 
with  Jukes,  and  for  his  as  well  as  their  benefit.  It  is  true,  as  between 
themselves,  Wynn  and  Till  were  to  do  the  work:  but  Jukes  was  as 
much  bound  to  do  it  as  they  were.  What  they  did  was  in  order  to 
fulfil  a  contract  which  the  three  were  jointly  bound  to  perform."  That, 
it  is  submitted,  is  precisely  the  case  here. 

Williams,  J. — I  am  of  opinion  that  there  should  be  no  rule  in  this 

case.     There  is  nothing  in  the  arrangement  to  authorize  one  of  the 

three  to  bind  the  others  as  their  agent  in  respect  of  the  third  share  of 

♦4631   ^^^  cargo  *which  he  undertook  to  supply  for  the  joint  adven- 

-'   ture.     There  clearly  was  no  partnership. 

Byles,  J. — I  am  of  the  same  opinion.  Each  of  the  parties  was  to 
furnish  3000?.  worth  of  cargo,  which  was  to  be  on  joint  account 
thereafter.  That  clearly  did  not  give  Pearson  any  authority  to  bind 
his  co-adventurers  for  a  contract  made  by  him  for  the  purchase  of  his 
proportion  of  the  cargo. 

Eble,  C.  J. — I  retain  the  opinion  I  expressed  at  the  trial. 

Bule  refused. 


SMUBTHWAITE  v.  BICHABDSON  and  Another.    Nov.  25. 

The  court  will  not  allow  an  amendment  so  as  to  introduce  a  new  cauie  of  action,  where  a 
cause  has  been  referred  by  consent  under  an  order  which  does  not  reserve  power  to  the  arbitra- 
tor to  amend.  Nor  will  thej  permit  the  plaintiff  to  reroke  the  sabminion, — there  being  no 
suggestion  of  any  breach  of  faith  on  the  part  of  the  defendants. 

This  was  an  action  brought  by  the  plaintiff,  a  merchant  at  Sunder- 
land, against  the  defendants,  shipbuilders  at  Low  Walker,  near  New- 
castle-upon-Tyne, to  recover  damages  for  the  alleged  breach  of  a 
contract  for  the  building  of  a  ship.  The  original  contract  was  made 
on  the  24th  of  April,  1860.  The  material  parts  of  it  were  as 
follows : — 

*'  It  is  hereby  agreed  that  the  said  J.  W.  Richardson  &  Co.  are  to 
build  for  the  said  John  Smurthwaite  the  hull,  masts,  and  spars  of  an 
iron  clipper  sailing  vessel  to  class  twelve  years  A.  1,  at  Lloyds.  [Then 
followed  the  specification,  price,  and  terms  of  payment.]  The  said 
ship  to  be  completed  and  delivered  as  above  on  or  be/ore  the  5th  day 
of  December  nexV^ 

On  the  5th  of  July,  1860,  the  time  for  the  completion  of  the  vessel 
was  extended  by  mutual  consent  to  the  5th  of  February,  1861. 

One  vessel  was  not  complete  on  the  last-mentioned  day ;  but  not- 
♦4641  ^'^^^standing  such  breach  of  their  ♦contract  on  the  part  of  the 
J  defendants,  the  plaintiff  permitted  them  to  proceed  with  the 
construction  of  the  vessel,  subject  to  whatever  claim  he  might  have 
against  them  in  respect  of  their  failure  to  complete  her  within  the 
extended  time. 

On  the  20th  of  March,  1861, — the  vessel  being  then  nearly  com- 
pleted, and  her  launch  being  confidently  expected  by  both  parties 
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wiAin  a  week, — the  plaintiff  entered  into  a  sub-contract  with  one 
John  Pantaleone  Schiliz/.i,  for  the  sale  of  the  vessel  to  hira  for  a  cer- 
tain som, — "  the  said  ship  to  be  guaranteed  and  classed  twelve  years 
A.  1,  at  Lloyds :"  and  it  was  agreed  that  the  former  agreement  (between 
the  plaintiff  and  defendants)  should  "form  part  of  that  a<p*eenient," 
The  last- mentioned  contract  was  accompanied  by  a  memorandum  of 
extras  and  alterations  which  Schilizzi  required  to  be  supplied  and 
made;  and  by  that  memorandum  the  period  of  two  months  from  the 
launching  of  the  vessel  was  fixed  as  the  time  for  her  delivery  to 
Schilizzi. 

The  defendants  had  notice  of  the  above-mentioned  contract  with 
Schilizzi :  and  thereupon  the  following  memorandum  was  endorsed 
upon  the  memorandum  of  extras  and  alterations,  and  signed  by  the 
pJaintift*  and  the  defendants : — 

"It  is  mutually  agreed  between  John  Smurthwaite  and  John  W. 
Richardson  &  Co.,  that,  on  the  said  John  Smurthwaite  agreeing  not  to 
claim  demurrage  for  overtime,  the  said  J.  W.  Richardson  &  Co.  will 
supply  the  extras  and  alterations  as  above  described;  and  the  said 
John  Smurthwaite  agrees  to  make  the  final  payments  as  per  agreement 
within  eight  days  after  launching,  when  the  builder's  certificate  will 
he  handed  over  and  the  ship  transferred  to  the  said  John  Smurthwaite. 
This  agreement  is  in  no  way  to  vitiate  the  contract  above  referred  to," 

*The  launch  of  the  vessel  took  place  on  the  26th  of  March,  r^Aa^ 
1861 :  but  she  was  not  delivered  complete  with  the  extras  and  '- 
alterations  and  in  all  other  respects  according  to  the  original  contract 
until  the  6th  of  July;  and  consequently  the  plaintiff  was  unable  to 
perform  his  contract  with  Schilizzi.  The  cause  of  the  delay  was,  that 
Lloyds*  surveyor  required  the  masts  to  be  strengthened  before  he 
would  certify  for  her  classification. 

Schilizzi  thereupon  sued  the  plaintiff  for  his  breach  of  contract. 
The  now  defendants  had  notice  to  come  in  and  defend  that  action, 
which  they  refused  to  do.  The  plaintiff;  having  no  defencp  to  the 
action,  agreed  to  refer  the  amount  of  damages  to  arbitration,  and  an 
award  was  made  in  favour  of  Schilizzi  for  400^.  lO*.  6c/.,  and  costs, 
which  latter  amounted  to  111/.  195.,  which,  together  with  his  own 
costs  of  defence  (120?.),  the  plaintiff  paid. 

The  present  action  was  then  brought  to  recover  from  the  defend- 
ants the  damages  and  costs  above  mentioned,  as  well  as  for  the 
recovery  of  general  damages  for  the  defendants'  breach  of  contract. 
The  defendants  also  brought  a  cross-action  against  the  plaintiff  for  the 
price  of  certain  extras :  and  it  was  agreed  to  refer  both  actions  to  Mr. 
Price,  Q.  C. 

By  the  order  of  reference,  it  was,  amongst  other  things,  directed 
that  the  arbitrator  should  be  at  liberty,  at  the  request  of  either  party, 
and  before  making  his  award  or  certificate,  to  state  a  special  case  for 
the  opinion  of  the  court  upon  any  point  of  law  which  might  be  raised 
before  him  in  the  course  of  the  saia  reference;  and  that  the  arbitrator 
should  be  at  liberty  to  find  generally  for  the  plaintiff  or  for  the  defend- 
ants without  finding  on  any  of  the  specific  issues  joined  in  the  said 
cause,  unless  otherwise  requested  by  either  of  the  said  parties.  It 
was  further  ordered  that  the  •parties  should  produce  and  aamit  r^Aaa 
before  the  arbitrator  all  contracts,  &c.,  relating  to  the  ship,  and  ^ 
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also  the  contract  between  the  plaintifT  and  Schilizzi,  "and  the  pro- 
ceedings, order  of  reference,  award,  and  bills  of  costs  both  of  plaintiff 
and  defendant  in  the  action  brought  by  Schilizzi  against  the  now 
plaintiff."  But  the  order  of  reference  contained  no  power  for  the  arbiirch 
ior  to  amend  the  pleadings. 

Whilst  the  reference  was  proceeding,  the  plaintiff  discovered  that 
the  declaration  was  defective  in  not  containing  any  averment  of  a 
breach  of  the  contract  in  respect  of  time.  The  defendants  refused  to 
consent  to  any  amendment.  But  it  was  ultimately  arranged  that  the 
arbitrator  should  take  all  the  evidence  upon  the  assumption  that  the 
declaration  and  replication  had  been  actually  amended,  and  postpone 
the  making,  of  his  award  in  order  to  give  the  plaintiff  an  opportunity 
of  making  such  application  to  the  court  as  he  should  be  advised. 

S.  Temple,  Q.  C,  accordingly,  on  a  former  day  in  this  term,  moved 
for  a  rule  calling  upon  the  defendants  to  show  cause  why  the  declara- 
tion should  not  be  amended,  or  why  the  order  of  reference  should  not 
be  amended  by  giving  the  arbitrator  therein  named  all  powers  of 
amendment  of  a  jud^e  at  nisi  prius;  or  why  the  plaintiff  should  not 
be  at  liberty  to  revoke  the  submission,  unless  the  defendants  would 
consent  to  such  amendments  being  made  as  the  court  should  think  fit 
[Erle,  C.  J. — What  evidence  have  you  that  it  was  in  the  contempla- 
tion of  the  parties  to  refer  the  matter  as  altered  by  the  proposed 
amendment?]  In  Alder  v.  Pack.  5  Dowl.  P.  C.  16,  a  plea  of  judg- 
ment recovered  puis  darrien  continuance  was  allowed  to  be  added 
pending  a  reference.  [Bylbs,  J.,  referred  to  Gibbs  v.  Knightly,  2 
^.g.^^  Hurlst.  &  N.  34,  and  Thompsett  v.  Bowyer,  ♦O  C.  B.  N.  S.  284 
^'J  (E.  C.  L.  R.  vol.  99),  where  the  Court  of  Exchequer  and  this 
court  amended  orders  of  reference.]  There  were  expressions  found 
there  which  are  not  in  this  order. 

A  rule  nisi  having  been  granted, 

E.  James,  Q.  C,  and  Bruce,  now  showed  cause, — The  court  has  no 
power  to  do  that  which  is  asked.  The  order  of  reference  was  made 
Dy  consent.  Time  and  delay  formed  no  part  of  the  cause  of  action 
which  the  defendants  have  consented  to  refer.  The  proposed  amend- 
ment introduces  a  totally  different  matter,  and  one  which  possibly  the 
defendants  would  never  have  consented  to  refer.  All  that  this  court 
did  in  Thompsett  v.  Bowyer,  was,  to  hold  that  "  usual  terms,"  includes 
a  power  to  the  arbitrator  to  amend:  and  Erie,  C.  J.,  in  giving  judg- 
ment, says  he  entirely  agrees  "that  the  parties  to  the  agreement  have 
a  right  to  make  what  bargain  they  please,  and  that  the  court  has  no 
power  to  add  to  or  subtract  from  what  they  have  so  mutually  agreed." 
Morgan  v.  Tart,  11  Exch.  82,  is  a  still  stronger  case.  It  was  there 
held,  that,  where  a  cause  is  referred  to  arbitration  without  power  of 
amendment,  a  judge  has  no  power,  except  by  consent  of  the  parties, 
to  order  the  particulars  of  demand  specially  endorsed  on  the  writ  to 
be  altered  by  increasing  the  amount  of  one  of  the  items. 

Temple,  Q.  C,  Udall^  and  Lewers,  in  support  of  the  rule. — It  may  be 
that  the  amendment  prayed  is  unnecessary, — the  words  '^according  to 
the  said  agreement^'  sufiBciently  involving  time.  [Bylss,  J. — The 
amendment  is  either  unnecessary  or  it  is  unauthorized.]  Since  the 
Common  Law  Procedure  Act,  1852,  the  power  of  the  court  to  amend 
is  almost  without  limit.    Assuming  that  the  court  cannot  grant  the 
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amendment  prayed  here,  thej  will  at  all  events  allow  the  plaintiff 
♦to  revoke  the  submission,  unless  the  defendants  will  consent  r^Aag 
to  the  record  being  amended  so  as  to  put  in  issue  the  matter  ^ 
really  in  contest  between  the  parties. 

Erle,  C.  J. — We  have  no  power  to  make  the  parties  refer  that 
which  they  never  consented  to  refer.  I  think  the  defendants  had  a 
right  to  look  at  the  cause  of  action  alleged  in  the  declaration,  and 
refer  that;  and  that  they  had  a  right  to  refuse  to  refer  any  question 
of  liability  arising  out  of  the  plaintiff's  contract  with  Schilizzi.  Nor 
will  we  give  leave  to  revoke  a  submission,  unless  satisfied  that  there 
has  been  a  breach  of  faith  on  the  other  side. 

The  rest  of  the  court  concurring, 

Rule  discharged,  the  defendants'  costs  of  the  application  to 
be  costs  in  the  cause. 


ALLABD  v.  BOURNE  and  Others.    Nov.  9. 

A  benefit  building  Boeiety  Ib  bound  hy  ordera  for  neeeuary  repsin  given  by  the  seoretftry 
thongb  not  sanetioned  by  the  number  of  tmstees  required  by  the  rulei  for  transaoting  the  ordl- 
Bavy  bnaisMfl  of  the  company,  or  entered  in  the  minute-book. 

This  was  an  action  brought  by  the  plaintiff  to  recover  the  price  of 
certain  work  done  by  him  m  repairing  certain  houses  of  which  the 
defendants,  as  trustees  of  a  benefit  society  established  under  the  pro- 
visions of  the  6  &  7  W.  4,  c.  S2,  called  The  Planet  Benefit  Building 
and  Investment  Society,  were  mortgagees.  The  plaintiff  claimea 
89L  145. 

The  cause  was  tried  before  Keating,  J.,  at  the  *aittin^s  in  p^gg 
Middlesex  after  last  Easter  Term.  It  appeared  that  certain  of  *- 
the  repairs,  which  amounted  to  29Z.  145.,  had  been  done  by  the  plain- 
tiff on  the  order  of  one  Spurgeon,  the  then  secretary  of  the  society. 
And  Spurgeon,  who  was  called  as  a  "witness,  swore  that  he  as  agent 
for  the  society  was  in  the  habit  of  giving  orders  for  small  repairs,  that 
he  did  not  think  it  worth  while  on  this  occasion  to  incur  the  expense 
of  calling  a  meeting  of  the  directors  to  discuss  the  matter,  but  that  he 
had  mentioned  the  subject  of  these  repairs  to  two  of  the  directors,  and 
they  approved  of  their  being  done. 

On  ihe  part  of  the  defenaants,  it  was  submitted  that  the  plaintiff 
was  not  entitled  to  recover  in  respect  of  the  repairs  which  had  been 
done  upon  Spurgeon^s  orders,  such  orders  not  being  warranted  by  the 
rules  of  the  society. 

The  rules  pTovided,  amongst  other  things^  that  the  society  should 
be  manage(^  by  a  board  of  not  less  than  nine  or  more  Xhan  twelve 
directors, — of  whom  five  to  compose  a  board ;  that  the  directors  should 
meet  as  often  as  the  business  of  the  society  should  require  their  attention, 
and  that  they  should  order  the  payment  of  all  moneys  due  from  or  to  be 
advanced  by  the  society,  such  order  to  be  entered  in  the  minute-book 
and  signed  by  the  chairman;  that  the  directors  should  have  power  to 
appoint  agents  or  other  officers;  that  each  director' who  should  attend 
the  meetings  of  the  board  should  be  aUowed  the  sum  of  5s. ;  that  the 
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secretary  should  enter  minutes  of  all  resolutions  and  the  business  of 
the  society  in  a  rough  minute-book,  the  same  to  be  copied  fairly  into 
another,  to  be  read  as  part  of  the  business  of  the  next  meeting,  and 
to  be  signed  by  the  chairman ;  that  the  secretary  should  give  imme- 
diate information  to  the  chairman  of  anything  that  might  come  to  his 
•4701  ^^"^^'^^g®i  which  he  apprehended  *would  be  of  advantage  or 
-I  disadvantage  to  the  society,  in  order  that  they  might  deliberate 
thereon.  &c.  It  did  not  appear  that  any  entry  had  been  made  of  the 
repairs  in  question  in  the  minute-book. 

The  learned  judge  left  it  to  the  jury  to  say  whether  or  not  tho  work 
had  been  done  upon  the  order  of  a  duly-authorized  agent  of  the  society. 
The  jury  found  that  it  had,  and  accordingly  returned  a  verdict  for  the 
plaintiff  for  the  sum  claimed. 

Huddleston,  Q.  C,  in  Trinity  Term  last,  obtained  a  rule  nisi  lo 
reduce  the  verdict  by  the  sum  of  291.  145.  for  work  done  to  one  of  the 
houses,  on  the  ground  that  there  was  no  evidence  to  show  that  any 
authority  was  given  by  the  defendants  to  execute  the  repairs  in  ques- 
tion, so  as  to  fix  them  with  liability. 

Shee,  Serjt.,  and  Q,  Bvans,  now  showed  cause. — ^There  is  no  doubt 
that  Spurgeon,  by  whom  these  repairs  were  ordered,  was  the  agent  of 
the  society,  and  that  the  society  bad  the  benefit  of  them.  But  tbe 
contention  on  the  part  of  the  defendants  will  be,  that,  in  order  to 
authorize  Spurgeon  to  give  the  order,  there  should  have  been  an  entry 
in  the  minute-book,  signed  by  the  chairman  at  a  meeting  of  the 
directors  or  trustees  consisting  of  five  at  least.  Is  there  anything  in 
the  rules  to  warrant  that  ?  A  corporation  commonly  contracts  by 
seal ;  but  for  ordinary  matters  of  routine  orders  may  be  given  without 
that  formality.  These  repairs  were  matter  of  obvious  necessity:  rent 
could  not  be  received  from  the  premises  unless  they  were  done.  The 
directors  (two  of  them,  at  least,)  were  aware  of  the  order  given  by 
their  secretary,  and  they  expressed  their  approval.  [Eblb,  C.J. — 
I  am  at  a  loss  to  see  why  the  defendants  snould  not  pay  for  work 
^Aiii   *which  has  been  done  for  them,  as  found  by  the  jury.] 

-I  Waddy  (with  whom  was  Huddleston,  Q.  C),  in  support  of 
the  rule. — The  duties  of  the  secretary  are  defined  by  the  rules  of  the 
society.  He  could  not  order  these  repairs  in  the  manner  he  did,  so  as 
to  bind  the  trustees.  [Kkatikg,  J. — Is  there  any  rule  prohibiting 
the  trui?tees  from  ordering  repairs  otherwise  than  by  a  minute  in 
writinor?]  No:  but  there  is  nothing  to  authorize  itco  of  them  to  do 
80.  [iS/ice,  Serjt. — The  order  for  payment  is  to  be  entered  in  the 
minute-book ;  but  nothing  is  said  about  the  order  for  the  work.]  In 
Bidley  v.  The  Plymouth,  Stonehouse,  and  Devonport  Grinding  and 
Baking  Company,  2  Exch.  711,  the  company  was  held  not  to  be 
bound  by  contracts  entered  into  by  their  secretary  unsanctioned  by 
the  prescribed  number  of  directors.  The  plaintiff  was  himself  a 
member  of  the  society,  and  therefore  perfectly  conversant  with  its 
rules. 

Erle,  C.  J. — ^I  am  of  opinion  that  this  rule  should  be  discharged. 
The  action  is  brought  to  recover  the  price  of  certain  repairs,  and  it  is 
clear  that  the  defendants,  who  are  trustees  of  this  building  society, 
have  had  the  benefit  of  the  work  upon  property  belonging  to  them. 
The  order  was  given  to  the  plaintiff  by  the  secretary,  and  the  plain- 
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tiff  did  the  work  in  the  full  belief  that  the  secretary  was  authorized 
to  order  it.  There  was  also  good  evideDce  that  the  trustees  were 
aware  that  the  work  was  being  done :  but  they  now  say,  that,  because 
certain  formalities  have  not  been  complied  with,  they  will  not  pay  for 
it.  I  think  the  argument  fails  in  point  of  fact.  I  find  no  rule  which 
precludes  the  secretary  from  giving  such  orders  as  these.  He  says  he 
was  secretary  and  general  agent  of  the  society.  It  *would,  I  r^A^ro 
think,  be  extremely  inconvenient  if  for  every  item  of  repair  '- 
required  to  any  premises  possessed  by  the  society,  for  every  broken 
window,  ^  board  of  directors  must  be  convened,  each  of  whom  is  to 
be  paid  5^.  for  coming  to  the  meeting,  to  authorize  it.  I  think  the 
jury  were  well  warranted  in  finding  that  the  trustees  knew  that  the 
work  was  being  done  and  that  they  sanctioned  it :  and  I  find  nothing 
in  the  rules  to  disable  the  plaintiff  from  recovering. 

Williams,  J. — I  am  of  the  same  opinion.  I  think  the  jury  might 
well  have  arrived  at  the  conclusion  that  there  was  an  original 
authority  in  the  secretary  to  order  the  repairs  in  question.  But^  if 
that  were  not  so,  there  was  abundant  evidence  that  the  trustees  were 
aware  of  the  work  having  been  done,  and  that  it  was  for  their  benefit, 
and  that  they  assented  to  it.  To  hold  them  liable  under  these  cir- 
cumstances, is  not  going  nearly  so  far  as  this  court  went  in  Smith  v. 
The  Hull  Glass  Company,  11  C.  B.  897  (E.  C.  L.  R.  vol.  73).  There, 
a  company  established  for  the  manufacture  of  glass  had  power  under  a 
clause  in  their  deed  of  settlement  to  appoint  a  manager  of  their  works 
and  factories,  to  ''superintend  and  transact,  under  the  control  of  the 
board  of  directors,  the  manufacturing  business  of  the  company,"  and  to 
whom  the  board  of  directors  were  by  another  clause  authorized  to  dele- 
gate *'  such  and  so  many  of  the  powers  thereby  given  to  them  as  would 
enable  him  to  carry  on  the  said  works  and  manufacturing  business  in 
an  efficient  manner:  and  it  was  held,  that  the  company  were  liable 
for  goods  supplied  to  them  for  the  purposes  of  their  manufactures, 
upon  orders  given  by  such  manager,  although  there  was  no  express 
delegation  of  authority ;  and  that  they  were  also  liable  for  goods  sup- 
plied upon  the  orders  of  unauthorized  persons,^8uch  as,  the  chairman, 
deputy-chairman,  and  ♦secretary, — where  the  goods  were  with  r»^73 
their  knowledge  received  upon  their  premises,  and  used  by  *■ 
them  for  the  purposes  of  their  trade.  Jervis,  C.  J.,  in  giving  judg- 
ment, says:  "The  ground  upon  which  I  am  disposed  to  hold  the 
company  liable  in  respect  of  the  goods  supplied  on  the  orders  of  the 
chairman,  the  deputy-chairman,  and  the  secretary,  is,  that  these  orders 
were  subsequently  adopted  by  the  directors.  The  goods  were  de- 
livered upon  the  premises,  to  persons  acting  in  the  management  of 
the  business  of  the  companv,  and,  it  must  be  assumed,  with  the  know- 
ledge of  the  directors,  ana  were  used  in  the  manufacture  for  which 
the  company  was  established.  That  would  be  equivalent  to  a  fresh 
order  by  the  directors,  and  would  entitle  the  plaintiffs  to  recover. 
There  is  no  pretence  for  saying  that  it  was  necessary  the  orders  should 
be  given  by  '  a  board.* " 

Bylbs,  J. — I  am  of  the  same  opinion.  Assuming  that  a  less 
number  than  five  directors  at  a  board  could  not  legally  give  an  order, 
it  is  clear  that  they  may  appoint  agents.  The  rules  give  them  an 
unqualified  and  unlimited  power  to  appoint  agents.    They  are  a 
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not  be  held  to  be  taken  away  from  them  by  the  mere  silence  of  the 
act.  The  natural  inference  would  be,  that,  as  the  statute  makes  no 
mention  of  infants,  it  did  not  injtend  to  alter  the  law  with  respect  to 
them,  but  to  leave  them  in  the  enjoyment  of  all  the  protection  and 
immunity  which  they  have  always  enjoyed.  [Byles,  J.—It  is  quite 
clear  that  the  Common  Law  Procedure  Act  binds  married  women. 
But  there  is  this  difference  between  the  case  of  a  married  woman  and 
an  infant, — the  former  may  appear,  the  latter  cannot.] 

Per  Curiam. — The  proceedings  must  be  set  aside,  but  without 
eosts  on  either  side.  Rule  absolute  according! j. 


KEGISTRATION  CASES. 

MICHAELMAS  TERM,  1863. 


NORTHAMPTONSHIRE.— Southern  Division. 

TRANCTS  CHARLES  ROBINSON,  the  Younger,  Appellant; 
THOMAS  DUNKLEY  and  WILLIAM  LOWE,  Overseers  of  the 
•Parish  of  St.  Sepulchre,  Respondents.     Nov.  17. 

A.  WM  A  member  of  »  freehold  land  and  building  aocietj,  in  which  he  held  one  share.  Tbc 
•vociety  some  years  since  advanced  for  him  the  purchase-money  (73^)  for  a  piece  of  land,  Um 
•nnnal  ralne  of  which,  for  building  purposes,  was  3^. ;  and  A.  mortgaged  it  to  the  locietj  to 
aeeure  the  monthly  payments  due  npon  his  share,  amounting  annually  to  4^  Before  the  3UtQf 
•  January,  A.  had  paid  monthly  inetalmente  to  the  amount  of  IlL 

Upon  these  facts,  the  rerising-barrister  found  that  A.  had  prior  to  the  Slst  of  Janvsry,  s 
ftvehold  estate  of  the  yalue  of  40f.  per  annum  (above  all  charges),  and  retained  his  nsa«  oo 
the  list  of  voters :— Held,  that  his  decision  was  right. 

Remarks  upon  the  case  of  Copland,  app.,  Bartletty  resp.,  6  C.  B.  18,  2  Lutw.  Reg.  Cas.  IS3. 

At  a  court  held  for  the  revision  of  the  lists  of  voters  for  the  parish 
of  St.  Sepulchre,  Northampton,  Francis  Charles  Robinson,  the  younger, 
duly  objected  to  ttie  name  of  Charles  Derby  being  retained  on  the  list 
of  voters  for  the  said  parish.  The  name  of  Charles  Derby  appeared 
upon  the  list  of  persons  claiming  to  be  entitled  to  vote,  thus,— 


ChrintiAO  name  and  surname  of 
each  voter. 

Place  of  abode. 

Nature  of 
qualiflcatiOD. 

street,  lane,  *c.,  whew  the  pw 
pert7  ta  8itna(«,  Ac 

Derby,  Ch&rles: 

34,  Marefair, 
Northampton. 

Freehold 
building- 
land. 

Marriott  St  Kingsthorpc 
Road,  Northampton. 

The  facts  of  the  case  as  proved  were  as  follows : — 
Charles  Derby  is  a  member  of  a  freehold  land  and  building  80Ciec;» 
in  which  he  held  one  share.  The  society  advanced  the  purchase- 
money  of  the  land,  78/.,  some  years  since,  and  the  voter  mortgaged 
the  property  to  them  to  secure  the  monthly  payments  due  upon  his 
iHhare,  amounting  annually  to  41    Upon  failure  of  the  payment  bv 
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Ae  member  of  bis  instalments  for  a  certain  ^limited  period,  r^AfTA 
tbe  society  is  entitled  either  to  suspend  enforcement  of  pay-  ^ 
ment  or  to  enter  upon  possession,  and  the  member  is  entitled  to  redeem 
tbe  premises  by  the  payment  of  these  monthly  instalments  alone, 
without  any  other  payment  of  principal.  The  funds  of  the  society 
arise  out  of  the  monthly  payments  of  the  members ;  which  are  for 
the  proportional  benefit  of  the  members.  It  was  proved  that  the 
whole  money  paid  up  by  the  claimant  was  73Z;;  and  that  the  annual 
value  of  the  property  was  3t,  for  building  purposes;  and  that,  during 
the  past  year,  ending  in  June  last,  he  had  paid  instalments  back  to  the 
society  to  the  amount  of  4tl,  21,  whereof  had  not  been  paid  before  the 
Slst  of  January  last. 

It  was  contended  on  the  part  of  the  objector,  that  the  annual  value, 
as  admitted  by  the  claimant,  was  less  than  the  annual  payment  made 
by  the  claimant  to  the  society,  and  that  there  was  no  freehold  worth 
405.  per  annum. 

The  revising-barrister  was  of  opinion,  that,  upon  these  facts,  the 
claimant  was  progressing  towards  the  acquisition  of  his  freehold, 
which  when  fully  paid  up  would  have  cost  him  73Z.,  of  which  he  had 
paid  7U  before  January  Slst.  1863;  and,  this  having  been  completed 
by  the  payment  of  the  remaining  2i.  in  July  last,  he  found  that  Derby 
had  a  freehold  prior  to  the  Slst  of  January  last  of  the  value  of  40*. 
per  annum,  and  therefore  he  retained  his  name  on  the  list  of  voters. 

If  the  revising-barrister  was  right  in  thus  finding  the  value  accord- 
ing to  the  above  facts,  the  claimant's  name  was  to  be  retained :  if  he 
was  not  right,  the  claimant's  name  was  to  be  expunged. 

Markham,  for  the  appellant. — To  entitle  the  party  to  a  vote  for  the 
county,  he  mast  by  the  8  H.  6,  c.  7.  *pos3ess  "free  land  to  the  r«^QA 
valae  of  40«.  by  the  year  at  least  above  all  charges."  The  ^ 
question  is,  had  Derby  on  the  Slst  of  January  last  (a)  a  freehold  of 
the  yearly  value  of  405.  above  all  charges?  It  is  submitted  that  hd 
had  not.  The  purchase-money  for  the  property,  73?.,  was  advanced 
to  him  on  mortgage,  subject  to  certain  monthly  payments  amounting 
in  the  whole  to  4/.  a  year.  The  annual  value  of  the  land  for  building 
purposes  was  SI.  Before  the  Slst  of  January  last,  the  payments  made 
on  account  of  principal  and  interest  of  the  mortgage-money  amounted 
to  7U  A  further  payment  of  21.  was  ntiade  in  July.  Until  that  pay- 
nient  was  made,  the  claimant  had  not  a  freehold  which  was  worth  to 
^m  405.  a  year  free  of  charges,  and  therefore  was  not  in  a  position  to 
be  upon  the  register.  In  Copland,  app.,  Bartlett,  resp.,  6  C.  B.  18  (E. 
C.  L.  R.  vol.  60),  2  Latw.  Reg.  Cas.  183,  it  was  held  that  a  mortgagor 
in  possession  is  not,  under  the  6  &  7  Vict.  c.  18,  s.  74,  entitled  to  be 
registered  as  a  voter,  unless  his  estate  therein  is  of  the  value  of  40^. 

Er  annum  beyond  the  interest  payable  upon  the  mortgage.  And  in 
«,  app.,  Hutchinson,  resp.,  8  C.  B.  16  (E.  C.  L.  R.  vol.  65),  2  Lutw, 
Beg.  Cas.  159,  A.,  possessed  of  a  freehold  estate  of  the  yearly  value 
of  6t,  mortgaged  it  for  100/. :  the  deed  was  declared  to  be  a  security 
for  the  principal  sum  only ;  and  the  power  of  sale  was  for  payment 
of  that  sum  only  at  a  day  long  past :  but  it  was  found  as  a  fact  that 
interest  had  been  regularly  paid  upon  the  1002.  at  5  per  cent.:  and  it 
was  held  that  A.  had  not  an  interest  in  land  "  to  the  value  of  40«.  by 

(a)  S  W.  4,  0.  46,  f .  26. 
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the  year  at  the  least  above  all  charges,"  within  the  8  H.  6,  c.  7,  and 
therefore  was  not  entitled  to  be  registered  for  the  county.  The  same 
principle  wag  applied  in  Beamish,  app..  Stoke,  resp.,  H  C.  B.  39  (E.  C. 
1j.  R.  vol.  73),  2  Lutw.  Reg.  Cas.  189,  to  the  case  of  an  allottee  of 
shares  in  a  building  society,  whose  weekly  contributions  reduced 
♦dftn  **^®  value  of  his  interest  in  the  land  below  405,  a  year.  It  is 
J  not  enough  that  the  party  is  "progressing  towards"  the  ac- 
quisition of  a  freehold :  he  must  actually  have  been  in  the  enjoyraeut 
of  it  for  six  months  prior  to  the  31st  day  of  July.  [Eri*8,  C.  J.— 
He  has  paid  all  the  interest  and  all  the  principal  before  the  31st  of 
January,  except  21.  Byles,  J. — The  difference  between  the  case  of 
Copland,  app.,  Bartlett,  resp.,  apd  this  case,  seems  to  be  this,— the 
barrister  there  did  not  find  what  the  value  of  the  voter's  interest  was; 
but  here  the  value  before  the  last  payment  was  made  is  found  to  be 
711] 
No  one  was  instructed  to  appear  on  behalf  of  the  respondent, 
Erle,  0.  J.'^I  am  of  opinion  that  the  decision  of  the  revising- 
barrister  in  this  case  was  right.  The  difficulty  has  arisen  from  the 
case  of  Copland,  app,,  Bartlett,  resp.,  which  lefl  the  law  in  some 
doubt.  But  I  think  the  revising-barrister  has  stated  this  case  with 
remarkable  precision  and  learning,  rightly  concluding  that  the  mort- 
gagor in  possession  was  upon  the  facts  proved  before  him  qualified  to 
vote.  Both  in  that  case  and  the  present  the  party  was  bound  to  pay 
certain  monthly  instalments,  and  in  each  the  aggregate  of  those  instal- 
ments exceeded  the  annual  value  of  the  property, — the  monthly 
instalments  in  Copland,  app.,  Bartlett,  resp.,  being  15s.,  or  92.  per 
annum,  and  the  yearly  value  of  the  property  being  81.  only,— and 
here  the  monthly  instalments  being  65.  8d,  or  47.  per  annum,  and  the 
yearly  value  of  the  land  3/.  only.  We  must  look  at  the  substance 
of  the  transaction  and  the  nature  of  the  charge  to  be  paid.  The  party 
was  to  pay  for  his  land  73?.  When  he  had  paid  that  sum,  he  would 
♦4821  ^^^  undoubted  owner  of  a  freehold  of  the  yearly  *value  of 
■*  31.  At  the  time  the  revising-barrister  had  to  ascertain  the 
yalue  of  his  interest,  he  had  paid  7ll,  no  default  having  been  made 
in  any  of  his  monthly  payments :  and  the  whole  73?.  had  been  paid 
when  the  parties  were  before  the  court  of  revision.  The  question  is, 
what  was  the  value  of  this  man's  estate  on  the  3Xst  of  January. 
Looking  at  all  the  statutes,  which  are  well  collected  in  Copland,  app^t 
Bartlett,  resp.,  the  substance  of  the  transaction  is  that  he  bad  at  that 
time  a  fVeehold  exceeding  the  yearlv  value  of  40#.,  but  subject  to  a 

Sayment  on  account  of  principal  ana  interest  of  2^  The  judges  who 
ecided  the  case  of  Copland,  app.,  Bartlett,  reap.,  persona  of  great 
estimation  and  learning,  certainly  have  brought  much  difficulty  on 
the  revising-barrister,  who  could  not  come  to  a  correct  oonclusioa  i^ 
this  case  without  a  very  close  investigation  of  the  graunds  of  thai 
decision.  It  is  to  be  gathered  from  the  statement  of  that  case,  that 
the  mortgagor,  in  order  to  become  the  owner  in  fee-aianple  of  a  ootta^ 
l^n^  garden  worth  8f.  a  year,  was  to  pay  the  amount  01  the  purchase 
money  (85?.)  by  n^ontWy  instalments  of  15fi.  My  Brother  ByleSi  who 
i^{]{)eare(}  fbr  the  appellant)  waa  asked  hiy  the  court  in  the  oounse  of 
the  argument,  what  was  the  real  value  of  the  claimant's  interest^  as 
the  case  did  not  distinctly  state  it:  and  Maule,  J.,  in  his  judgment 
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observes,(a) — *'  It  is  said  tliat  the  amount  of  the  appellant's  interest 
as  mortgagee  is  not  stated  in  the  case;  and,  if  this  were  material,  the 
case  might  be  sent  back  to  be  re-stated :  but  my  Brother  Byles,  know- 
ing how  matters  stand,  prudently  declines  such  a  reference  to  the 
revising- barrister.  I  think,  therefore,  that  the  payment  of  9/.  a  year 
by  the  claimant  in  respect  of  the  mortgage  must  be  deducted  from  the 
annual  value  of  his  freehold,  and  consequently  the  decision  of  the 
*revising-barri8ter  was  right."  He  seems  to  say,  therefore,  r#40fl 
that,  if  the  revising-barrister  had  found  that  the  mortgagor  '■ 
had  at  the  time  an  interest  of  the  value  of  40Z.  a  year,  he  would  have 
been  held  to  be  qualified ;  but  because  the  learned  counsel  declined 
to  have  that  fact  ascertained,  it  was  to  be  assumed  that  the  party  had 
not  such  an  interest,  and  consequently  was  disqualified.  Here,  how- 
ever, the  revising-barrister  has  found  that  Derby  had  a  freehold  prior 
to  the  Slst  of  January  of  the  value  of  40«.  per  annum ;  and  he  had 
stated  the  facts  which  led  him,  and  I  think  rightly,  to  that  conclu- 
sion,— facts  which  were  wanting  in  the  former  case.  For  these  reasons 
I  am  of  opinion  that  the  decision  should  be  affirmed. 

Williams,  J. — I  am  of  the  same  opinion.  I  entirely  adopt  the 
view  which  the  revising-barrister  has  taken.  When  the  case  of 
Copland,  app.,  Bartlett,  resp.,  is  minutely  examined,  it  will  be  found 
that  the  point  involved  here  was  not  raised  there.  It  was  contended 
on  behalf  of  the  claimant  there  that  the  6  &  7  Vict.  c.  18,  s.  74,  which 
gives  the  right  of  voting  to  the  mortgagor  in  possession,  gives  it  him 
irrespective  of  what  his  interest  in  the  property  may  be  when  the 
amount  of  the  encumbrance  is  taken  into  consideration :  and  the  court 
decided  two  points, — first,  that  a  mortgage  is  a  "  charge"  within  the 
meaning  of  the  statute  8  H.  6,  c.  7,  and  therefore  that  the  enactment 
giving  the  mortgagor  in  possession  a  right  to  vote  must  be  considered 
as  giving  bim  that  right  only  where  he  has  405.  a  year  clear  beyond 
that  charge, — secondly,  that  the  encumbrance  in  question,  viz.  the 
monthly  payments  secured  by  mortgage  to  the  trustees  of  a  benefit 
building  society  under  the  6  &.7  W.  4,  c.  32,  was  a  charge  within  the 
meaning  of  that  rule.  In  the  course  of  the  argument,  it  was  suggested^ 
that,  for  anything  that  *appeared,  the  interest  of  the  party  was  p^gj 
of  the  value  of  405.  a  year  beyond  the  charge.  The  case  being  ^ 
somewhat  imperfectly  stated  in  that  respect,  it  was  put  to  the  learned 
counsel  for  the  appellant  whether  it  would  not  be  better  to  send  the 
case  back  to  the  revising-barrister  for  amendment.  He,  however, 
with  liis  characteristic  prudence,  declined  to  have  it  amended.  It  was 
plain,  therefore,  that  the  interest  of  the  party  was  not  of  the  value  of 
40».  a  year  after  deducting  the  encumbrance.  Here,  the  value  is 
found  to  bo  sufficient  to  confer  the  franchise. 

Bylks,  J. — I  am  entirely  of  the  same  opinion ;  and,  had  it  not  been 
for  the  case  of  Copland,  app.,  Bartlett,  resp.,  I  should  have  entertained 
no  doubt  whatever.  What  are  the  facts?  Derby  has  a  beneficial 
equitable  interest  in  an  estate  of  the  value  of  73/.,  to  the  extent  of 
nl;  and  that  7lL  is  found  to  be  of  the  annual  value  of  405«  above  all 
charges.  That  clearly  gives  him  a  right  to  vote  within  the  2  W.  4, 
c.  45,  and  6  &  7  Vict.  c.  18.  The  distinction  which  has  already  been 
pointed  out  between  Copland,  app.,  Bartlett^  resp.,  and  the  present 

(a)  Sm  2  Laiw.  lUg.  Cm.  107,  ill. 
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S.  412  (E.  0.  L.  R  vol.  91),  K.  &  G.  182,  pursuant  to  the  trusts  of 
two  wills,  certain  lands  in  Northamptonshire  were  purchased  in  1776, 
and  vested  in  trustees  upon  trust  to  apply  the  rents  and  profits, 
amongst  other  charitable  purposes,  to  ana  amongst  certain  persons 
described  as '*the  six  beadsmen  of  Daventry,"  as  to  whose  origin 
there  was  no  evidence.  The  persons  thus  described  had  received  60^ 
a  year  each  for  the  last  twenty  years;  but  they  had  all  been  appointed 
since  the  passing  of  the  Reform  Act,  by  resolution  of  the  bailiffs  and 
burgesses  of  Daventry,  in  whom  the  appointment  had  from  very  early 
times  been  vested,  and  who  were  also  trustees  under  the  above-men- 
tioned wills.  And  it  was  held  that  the  parties  so  appointed  had  not 
an  estate  which  came  to  them  by  promotion  to  an  "office,"  witliia  the 
meaning  of  the  2  W.  4,  c.  45,  s.  18,  but  were  mere  recipients  of  charity, 
and  as  such  disqualified  by  reason  of  s.  86.  So,  in  Heath,  app.,  Haynes, 
resp.,  3  C.  B.  N.  S.  389  (E.  C.  L.  R.  vol.  91),  K.  &  G.  199,  the  iomates 
of  the  Earl  of  Leicester's  Hospital, — a  charity  regulated  by  a  private 
act  of  parliament, — each  had  allotted  to  him  by  the  master  rooms 
therein  of  more  than  the  yearly  value  of  lOt,  of  which  he  had  the 
exclusive  use:  the  appointment  was  for  life,  subject  to  removal  for 
breach  of  any  of  the  rules ;  and  the  inmates  were  rated  in  respect  of 
their  several  occupations :  and  they  were  held  not  entitled  to  be  regis- 
tered. Heartley,  app.,  Banks,  resp.,  5  C.  B.  N.  S.  40  (E.  C.  L.  R.  vol. 
94),  K.  &  G.  219,  is  an  extremely  strong  case.  There,  the  military 
or  poor  knights  of  Windsor  were  held  not  to  have  such  an  "office," 
or  such  an  interest  in  the  houses  occupied  by  thep[i,  as  to  entitle  them 
to  be  registered  for  the  borough,  under  the  2  W.  4,  c.  45,  s.  27.  In 
•4891  ^®^*v®^^^o  ^^®  judgment  of  the  court,  Cockburn,  C.  J.,  •there 
-'  says :  "  We  must  not  suffer  ourselves  to  be  led  away  by  names, 
however  dignified  or  high-sounding. .  Although  the  persons  deriving 
benefit  from  this  royal  and  noble  foundation  are  dignified  by  the  hon- 
ourable title  of  military  knights,  there  is  nothing  whatever  of  knightly 
service  connected  with  the  institution,  which  is  one  of  a  purely  eleemo- 
synary character.  It  purports  to  be  so  by  the  very  terms  of  the  ap- 
pointment of  the  object  of  the  royal  bounty:  and  the  whole  scope 
and  object  of  the  institution,  as  well  as  the  terms  and  conditions  on 
which  the  advantages  of  the  royal  bounty  are  to  be  enjoyed,  all  clearly 
establish  the  same  thing.  It  is  plain  that  the  charitable  support  of 
men  who  have  fallen  into  poverty  and  decay  in  the  military  service 
of  the  realm,  was  the  primary  and  main  purpose  of  the  institution, 
and  that,  for  that  purpose,  the  pecuniary  and  other  advantages  inci- 
dental to  the  appointment  were  annexed  to  it;  while,  with  a  view  to 
its  half  collegiate  and  half  monastic  character,  peculiar  oblis;atioDS 
and  observances  were  imposel.  Looking  to  the  substance  of  the 
thing,  not  to  the  name  by  which  it  has  been  dignified,  it  is  plain  that 
it  is  a  charity^ — a  royal  and  noble  charity,  it  is  true, — but  still  a 
charily  and  nothing  more."  Again,  in  Freeman,  app.,  Gainsford,  resp, 
11  C.  B.  N.  S.  68  (E.  U.  L.  R.  vol.  103),  K.  &  G.  448,  a  hospiuil  was 
founded  at  Sheffield,  under  the  will  of  Gilbert,  Earl  of  Shrewsbury, 
for  twenty  "  poor  persons  who  should  give  themselves  to  the  service 
of  God  and  to  pray  for  the  prosperity  of  the  noble  family  of  the 
founder  and  his  posterity."  The  persons  eligible  as  members  or 
inmates  were  to  be  "  poor  indigent  people,  well  esteemed  of  for  godly 
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life  and  conversation,  of  good  conditions,  peaceable  and  quiet  amongst 
their  neighbours,  and  such  as  by  persons  of  honest  repute  should  be 
judged  fit  objects  of  the  charity."    Each  poor  person  on  his  or  her  elec- 
tion was  placed  in  rooms  'with  certain  allowances.   They  were  t-^aqq 
prohibited  from  letting  or  assigning,  or  permitting  any  person   '- 
to  occupy  the  rooms  jointly  with  them ;  and  they  were  to  be  remova 
ble  by  the  governing  body  if  found  guilty  of  certain  irregularities.   It 
was  held, — upon  the  authority  of  Heartley,  app.,  Banks,  resp., — that  the 
inmates  had  no  such  estate  or  interest  in  the  rooms  occupied  by  them 
as  to  entitle  them  to  be  registered  as  voters  for  the  county.    In  giving 
judgment,  Erie,  C.  J.,  says :  "  It  appears  from  the  statements  in  the 
case,  that  Shrewsbury  Hospital  was  founded  under  the  will  of  Gilbert 
Earl  of  Shrewsbury:  and,  by  the  constitutions  which  are  before  us, 
it  appears  that  the  persons  to  be  elected  members  or  inmates  thereof 
are  to  be  *  poor  persons  who  shall  give  themselves  to  the  service  of 
God  andjto  pray  for  the  prosperity  of  the  noble  family  of  the  founder 
and  his  posterity.'   They  are  to  be  '  poor  indigent  people,  well  esteem- 
ed of  for  godly  life  and  conversation,  of  good  conditions,  peaceable  and 
quiet  amongst  their  neighbours,  and  such  as  by  persons  of  honest 
repute  shall  be  judged  fit  objects  of  this  charity.'    AH  the  other  regu- 
lations or  constitutions  are  entirely  consistent  with  that.     It  appears 
that  in  practice  each  of  these  poor  persons  upon  his  election  is  placed 
in  a  set  of  chambers,  and  probably  continues  therein  from  the  time 
of  his  election  until  he  dies :  but  the  question  is,  not  as  to  the  time 
of  occupation,  but  what  are  his  rights  when  placed  there.     It  seems 
to  me  that  he  is  elected  as  a  mere  object  of  charity ;  and  that,  when  the 
governor  assigns  him  rooms  for  his  residence,  he  does  not  confer  upon 
him  any  estate  which  he  could  enforce  by  bill  in  equity."     Here,  the 
parties  objected  to  were  duly  qualified  as  freemen  of  the  borough: 
and  the  question  is,  whether  they  are  not  disqualified  as  almsmen'. 
The  36th  section  of  the  Reform  Act  disqualifies  all  persons  who 
♦shall  within  twelve  months  of  the  last  day  of  July  **  have   r^Aa^ 
received  parochial  relief  or  other  alms  which  by  the  law  of  par-    *■ 
liament  now  disqualify  from  voting."     [Bylbs,  J. — The  case  finds 
(hat  these  hospitals  are  each  "by  repute  a  corporation  by  prescrip- 
tion."    Are  these  persons  members  of  the  corporation?]     If  they 
were  they  would  have  no  vote  as  such.    In  Elliott  on  Registration, 
2d  edit.  250,  it  is  said:  ''As  the  law  existed  before  the  passing  of 
the  Reform  Act  in  many  boroughs,  particularly  in  those  in  which  the 
franchise  was  in  the  nature  of  a  personal  right,  the  receipt  of  alms 
was  held  to  be  a  personal  disqualification.     Mr.  Rogers  observes, — 
Rogers  on  Elections,  7th  edit.,  p.  99, — 'Persons  who  are,  or  who  have 
been  within  a  certain  time,  obliged  to  depend  wholly  or  in  part  on 
eleemosynary  assistance,  have  been  held  by  Whitelocke  and  other 
writers  to  be  disqualified  by  the  common  law,  not  only  because  from 
their  indigence  they  were  unable  to  contribute  to  the  wages  of  their 
members,  but  because  from  their  dependent  situation  their  voices  were 
no  longer  free.'"    Again,  at  p.  257,  Mr.  Elliott  says:  '*  What  'other 
alms'  will  *  by  the  law  of  parliament  now  disqualify,'  will,  in  many 
of  the  old  boroughs,  be  explained  by  the  determinations  of  commit- 
tees and  the  custom  of  the  place.    The  following  cases  have  been  de- 
cided by  committees  with  respect  to  particular  charities:— In  the 
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Taunton  Case,  1  Doug.  E.  C.  370,  it  was  resolved  that  'alms'  means 
parocbial  collection,  or  parish  relief,  and  that  'charity'  signifies  sums 
arising  from  the  revenue  of  certain  specific  funds  which  had  been 
established  or  bequeathed  for  the  purpose  of  assisting  the  poor." 
That  is  the  case  here.  "In  the  Aylesbury  Case,  12  Journ.  487,  one 
John  Bedford  devised  lands  to  be  dealt  in  alms  to  blind  people, 
crooked,  sick,  and  lame  people.  This  charity  is  distributed  annually 
*4Q91  ^-^  ^^^  feoffees  to  the  poor  of  *  Aylesbury,  in  small  sums  of  2*., 
"'-'  35.,  4s.f  or  55.  each,  and  is  commonly  continued  to  the  same  per- 
sons for  their  lives ;  but  it  is  in  the  discretion  of  the  feoffees  to  change 
them  if  they  think  fit.  The  House  resolved  'that  all  persons  receiv- 
ing this  alms  within  the  borough  of  Aylesbury,  pursuant  to  the  will 
of  Mr.  Bedford,  or  any  other  persons  receiving  any  other  charity  annu- 
ally distributed  within  the  same  town,  are  in  respect  thereof  disabled 
to  vote  in  the  election  of  burgesses  to  serve  in  parliament  for  the  said 
borough."  It  is  extremely  difficult  to  distinguish  that  case  from 
the  present.  The  objects  of  this  charity  are  to  be  selected  from 
among  the  poor,  lame,  and  impotent  inhabitants  of  the  town,  having 
no  competent  means  to  live.  [Byles,  J. — In  the  Aylesbury  Case, 
the  trustees  or  feoffees  were  to  divide  the  fund  as  alms  eo  nomine. 
Here,  the  participators  in  the  revenue  are  members  of  the  corpora- 
tion.] In  the  Reading  Case,  2  Doug.  E.  C.  105,  it  was  resolved  that 
persons  receiving  Kendrick's  Charity,  or  any  other  annual  charity 
distributed  in  the  borough  of  Reading,  were  disqualified.  Greenwich 
and  Chelsea  pensioners  are  not  disqualified,  because  their  pensions 
are  rewards  for  past  services.  Mr.  Elliott,  no  doubt,  refers  to  cases 
which  bear  a  somewhat  different  aspect ;  but  they  are  all  more  or  less 
explainable  upon  various  grounds. 

•  Wekbi/f  contri. — It  is  not  proposed  to  dispute  any  of  the  cases 
decided  in  this  court  since  the  Reform  Act.  But,  it  being  conceded 
that  these  persons  are  qualified  under  s.  82  of  that  act  as  freemen, 
the  question  is  whether  they  are  disqualified  by  the  operation  of  s.  36. 
What  the  law  of  parliament  upon  the  subject  of  alms  was  at  the  time 
of  the  passing  of  the  Reform  Act,  is  to  be  gathered  from  the  decisions 
of  election  committees,  which  doubtless  are  somewhat  confliciing. 
•4ftm  *'r^®'*^®  foundations  are  reputed  corporations  by  prescription. 
J  The  brethren  constitute  the  corporation.  But  for  that,  it  might 
have  been  contended  here  that  they  had  a  freehold  (equitable)  interest, 
or  that  they  occupied  as  owners  within  s.  27.  The  case  states  that 
these  two  hospitals  are  under  the  government  of  the  charity-trustees 
appointed  by  the  Chancellor;  that  the  property  of  the  same  consists 
in  landed  estates  and  houses;  that  the  income  arising  from  the  former 
is  divisible  annually  among  the  brethren  in  equal  proportions,  and  a 
house  assigned  to  each  of  the  brethren  wherein  to  live ;  that  each 
house  is  kept  in  repair  by  the  brother  who  lives  in  it  (not  an  imma- 
terial circumstance);  and  that  the  right  of  appointment  of  brethren 
is  vested  in  the  charity-trustees.  [Williams,  J. — The  very  point 
was  raised  on  these  foundations  in  1690,  in  the  Sandwich  Case,  10 
Journ.  457,  of  which  Serjt.  Iley  wood  says, — County  Elections  265,— 
"The  right  of  election  was  agreed  to  be  in  the  freemen  of  this  port 
inhabiting  within  this  port.  Mr.  Serjt.  Thurbane  having  225  votes, 
his  election  was  not  disputed.    Mr.  Brent  had  124,  and  Mr.  Mitchell 
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114.  The  two  former  were  returned,  and  Mr.  Mitchell  petitioned. 
He  insisted  that  four  of  those  who  voted  for  Mr.  Brent  were  made 
free  after  the  teste  of  the  writ,  that  another  was  not  an  inhabitant 
within  the  port,  and  that  five  were  servants.  By  this  means  the 
petitioner  would  have  had  an  equal  number  of  votes  with  Mr.  Brent: 
but  three  of  those  objected  to  as  made  free  after  teste  of  the  writ  were 
entitled  to  their  freedom  by  birth;  and  at  all  events  it  was  necessary 
'to  disqualify  more,  to  obtain  a  majority  in  his  favour,  and  be  seated. 
He  therefore  objected  to  more  than  thirty  as  almsmen,  or  receiving 
charitable  donative.  But,  it  appearing  to  the  committee  that 'free- 
men in  general  had  always  voted  at  elections  of  parliament  men  for 
the  said  port/  the  *committee  came  to  two  general  resolutions.  (-♦494 
The  first  resolution  was,  'that  it  is  the  opinion  of  this  com-  *- 
mittee  that  the  freemen  of  the  port  of  Sandwich,  inhabiting  within 
the  said  port,  although  they  receive  alms,  have  a  right  to  vote  in  elect- 
ing barons  to  serve  in  parliament.'  The  second,  '  that  Edward  Brent, 
Esq.,  was  duly  elected.'  The  first  resolution  being  reported,  the 
question  was  put,  that  the  House  do  agree  with  the  committee:  it 
passed  in  the  negative:  and  yet,  what  is  singular  enough,  the  House 
agreed  in  the  second  resolution  by  a  majority  of  one  (the  numbers 
being  175  to  174)  that  Edward  Brent,  Esq.,  was  duly  elected."]  The 
case  finds  that  these  brethren  have  always  heretofore  voted  without 
objection.  Many  cases  are  referred  to  both  in  Elliott  and  in  Rogers 
which  establish  this  distinction  between  **  parochial  relief"  and  "other 
alms,"  viz.  that.  '*  with  regard  to  charitable  foundations  and  endow- 
ments, those  only  disqualify  whose  funds  have  formed  a  part  of  the 
parish  resources  for  the  relief  of  the  poor,(a)  and  have  been  managed  by 
the  overseer  or  other  oflficer  whose  duty  it  is  to  provide  for  and  pay 
the  paupers,  and  have  been  conducted  by  his  agency  into  the  same  chan- 
nels and  applied  to  the  same  purposes  to  which  they  would  have  been 
applied  if  they  had  been  the  produce  of  the  ordinary  parish  rates:" 
Rogers  104.  **  The  difference,"  says  Mr.  Elliott,  p.  258,  *'  between 
alms  and  charity  was  discussed  in  the  case  of  the  Harpur  charity, 
which  arose  from  estates  granted  by  Sir  William  Harpur  to  the  cor- 
poration of  Bedford  for  certain  charitable  objects,  the  surplusage  of 
the  rents  and  profits  to  be  distributed  in  alms  to  the  poor  of  the  said 
town,  for  the  relief  of  poor  decayed  housekeepers,  and  other  proper 
objects.  It  appeared  that  this  charity  had  been  generally  distributed 
to  the  middling  sort  of  people,  and  to  many  ♦who  paid  parish  i-^^ak 
taxes ;  that  it  had  always  been  considered  as  a  sort  of  donation,  ^ 
and  distinguished  from  the  parish  pay.  The  committee  resolved, 
•that  persons  receiving  Sir  W.  Harpur's  charity  are  not  thereby  dis- 
qualified within  the  meaning  of  the  determination  of  the  12th  April, 
1690  :' "  see  the  Bedford  Case,  2  Dougl.  E.  C.  122,  123.  Mr.  Rogers 
(p.  105)  instances  the  cases  of  Hawes's  Charity  and  St.  John's  Hos- 
pital, where  the  votes  were  held  good.  In  the  former,  "  the  money 
was  expended  in  bread,  given  away  chiefly  to  wives  and  children:  it 
was  argued  that  it  would  be  unjust  to  deprive  a  man  of  his  franchise 
because  his  wife  or  his  child  had,  perhaps  unknown  to  him,  received 
some  bread  from  this  charity."  In  the  latter,  "the  brethren,  as  ther 
were  called,  were  parties  to  all  leases  made  of  their  laud :  they  each 

(a)  The  King  v.  The  Inhabltante  of  Halesworth,  3  B.  A  Ad.  717  (S.  C.  L.  R.  vol.  23). 
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received  9c?.  per  week  from  the  revenues  of  their  land,"  He  also 
mentions  Welborn's  Charity, — *' Robert  Welborn  left  a  close  to  the 
ministers  and  overseers  of  the  poor  of  St.  John's  parish,  in  Bedford,  to 
be  distributed  to  the  poor  on  New  Year's  Day.  The  practice  appeared 
to  be  to  distribute  it  in  sums  of  three  or  four  shillings  to  each  person: 
and  the  votes  were  held  bad.  In  the  Sudbury  Case,  Phillips  149,  Mar- 
tin Cole  left  an  annuity  to  trustees  to  buy  materials  for  shirts  and  shifts 
to  be  made  up  and  delivered  to  the  ministers,  churchwardens,  and 
overseer^  of  the  poor,  to  be  by  them  given  to  twenty-five  poor  men 
and  twenty-five  poor  women  of  Sudbury,  Nathaniel  King  left  an 
annuity  in  like  manner  to  purchase  100  loaves,  one  to  be  given  to 
each  person  who  had  received  a  shirt  or  shift  under  Cole's  bequest. 
In  Sudbury,  the  overseers  have  nothing  to  do  with  parish  pay,  the  paupers 
there  being  under  the  government  of  a  workhouse  corporation  established 
by  law  antecedent  to  the  act  of  Elizabeth,  The  usage  was  in  favour  of 
*4.fiftl   ^^^  ^^^*®  being  received.      In  the  Downton  Case,  1  Ludera 

^  *493,  William  Stockman  gave  lands  to  feoffees,  to  distribute  the 
rents  among  such  poor  craftsmen  and  labourers  as  should  be  sur- 
charged by  children,  as  should  seem  best  to  the  feoffees,  and  ''  not  to  go* 
or  be  employed  to  the  increase  of  the  church  box  of  the  said  parish." 
By  the  fourth  item,  it  was  directed  that  this  provision  should  not  be 
accounted  any  abatement  of  the  collection  for  the  church  box,  or  any 
other  relief  of  the  poor  usually  provided  for  the  poor  of  the  parish.  The 
trustees  who  managed  the  charity  gave  it  to  those  who  received  parish  re- 
lief but  to  those  only  in  need  of  temporary  assistance.  In  the  Glou- 
cestershire Case,  Orme  121,  W.  V.,  within  twelve  months  before  the 
election,  received  part  of  a  sum  given  by  will  to  the  poor  of  the  parish 
of  Thornbury  *'who  are  not  on  the  parish  books,  and  receive  no 
monthly  pay."  None  of  the  four  last-mentioned  charities  was  held  to 
disqualify.  So,  in  the  Colchester  Case,  1  Peck  608,  Joseph  Cox  ap- 
pointed the  sum  of  lOOZ.  to  be  laid  out  in  freehold  land,  and  had  given 
the  yearly  j)rofits  thereof  to  the  poor  of  the  parish,  to  be  distributed, 
at  the  disci  etion  of  the  parish  officers,  on  Christmas  Day  annually. 
The  parish  officers  accordingly  did  distribute  the  same  in  sums  from 
Is.  6d.  to  55.  respectively,  according  to  the  size  of  the  families  of 
the  applicants.  The  votes  were  held  good.  These  several  authorities 
clearly  show  that  these  persons  are  not  recipients  of  alms  within  the 
36th  section  of  the  Reform  Act. 

Hayes,  Serjt.,  in  reply. — The  same  reason  which  prevents  these 
persons  from  acquiring  an  estate,  disqualifies  them  as  recipients 
of  alms.  [Keating,  J. — What  do  you  say  to  the  Colchester  Case, 
1  Peck  508?  "Isaac  Hazell  bad  met  with  an  accident,  and,  upon 
the  application  of  a  principal  inhabitant,  was  attended  by  the 
*4971  **P^^^®^*^''y  ^^^  ^^®  P^^^  of  ^^®  parish  gratis:  and  his  *vote 

-'  was  held  good."]  Other  decisions  in  the  same  case  are  incon- 
sistent with  that,  unless  it  be  distinguishable  on  the  ground  that  the 
attendance  was  not  at  the  party's  own  request.  "Jeremiah  Hearsom 
was  attended  while  sick  by  the  parish  apothecary,  by  order  of  the 
parish  officers,  upon  the  request  of  the  voter, ^^  Again,  "  the  wife  of  Tho- 
mas Iron  was  attended  during  her  confinement  by  the  parish  apothe- 
cary, at  the  request  of  the  voter,  and  by  order  of  the  parish  officers :" 
and  in  both  these  cases  the  votes  were  held  bad :  Rogers  252.     [Bylxs, 
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J.— Mr.  Rogers,  p.  257,  cites  the  Coventry  Case,  1708,  16  Journ, 
129.  **  The  right  of  election  was  held  to  be  in  persons  who  have 
served  apprenticeship  for  seven  years  within  the  city  to  one  and  the 
same  trade,  not  receiving  alms  or  constant  charity.  The  petitioners 
ought  to  disqualify  those  voters  who  had  receivved  Sir  Thomas  White's 
gift  (which  is  a  gift  of  405.  annu?illy  to  each  of  the  objects  of  his 
charity);  and,  the  question  being  put  in  the  House,  that  they  were 
disabled  by  receiving  it,  it  passed  in  the  negative."]  It  would  be  a 
strong  thing  to  call  tnat  alms. 

Erls,  C.  J. — I  am  of  opinion  that  the  decision  of  the  revising- 
barrister  in  this  case  was  right,  and  that  the  votes  in  question  are 
good.  The  parties  claiming  the  franchise  are  freemen  of  the  borough, 
and  as  such  entitled  to  be  registered,  unless  disqualified  by  the  36th 
section  of  the  Reform  Act,  which  enacts  that  no  person  shall  be  enti- 
tled to  be  registered  in  any  year  as  a  voter  in  the  election  of  a  mem- 
ber or  members  to  serve  in  any  future  parliament  for  any  city  or 
borough,  who  shall  within  twelve  calendar  months  next  previous  to 
the  last  day  of  July  in  such  year  have  received  parochial  relief  or 
other  alms  which  by  the  law  of  parliament  now  disqualify  from  voting 
in  the  election  of  'members  to  serve  in  parliament."  I  can-  r#4Ao 
not  find  that  the  recipients  of  the  proceeds  of  these  lands  *- 
were  disqualified  by  the  law  of  parliament  at  the  time  the  Reform  Bill 
passed.  In  the  Sandwich  Case  referred  to  by  my  Brother  Williams, 
the  House  negatived  the  qualification,  and  yet  decided  that  the  mem- 
ber for  whom  the  almsmen  voted  should  keep  his  seat.  That  leaves 
the  matter  doubtful:  and  we  should  always  incline  to  favour  the 
qualification,  unless  the  law  compels  us  to  decide  against  it.  If  we 
are  to  resort  to  conjecture  as  to  the  meaning  of  the  legislature, — which 
evidently  was  that  persons  so  placed  by  their  indigence  as  to  be  pre- 
sumably subservient  and  destitute  of  all  freedom  of  mind,  should  not 
be  permitted  to  exercise  the  franchise, — I  must  own  I  should  think 
that  these  freemen,  by  reason  of  their  having  a  house,  and  a  share  in 
the  profits  of  the  land  belonging  to  the  hospital,  for  life,  are  gifted 
with  a  far  greater  probability  of  independence  than  those  who  have 
nothing  to  rely  on  but  the  precarious  proceeds  of  their  own  labour. 
The  recipients  of  these  funds  may  at  the  time  of  their  admission  have 
a  prospect  of  many  years  of  active  and  profitable  labour  before  them : 
and  I  see  nothing  to  justify  me  in  holding  that  the  advantages  they 
ei^joy  operate  any  disqualification  on  the  score  of  alms. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  I  think  it  is 
not  made  out  that  the  circumstances  under  which  these  freemen  parti- 
cipate in  the  revenues  of  these  hospitals  show  them  to  be  in  the 
receipt  of  disqualifying  alms  within  the  meaning  of  the  statute. 
There  certaiYily  does  seem  to  be  a  great  conflict  of  decisions  so  far  as 
tke  oommitteee  of  the  House  of  Commons  are  conoemed.  I  find  it 
laid  down  in  Hevwood  on  County  Elections, — a  book  of  very  high 
authority, — p.  27o.  that  "a  distinction  may  be  made  between  r^^gg 
^charilieg  which  are  of  such  a  nature  as  to  imply  that  the  par-  ^ 
taker  of  them  is  ia  a  atata  of  indigence  and  abject  dependence,  and 
those  which  afford  no  such  inference,  or  from  whioh  a  contrary  one 
may  be  drawn."  It  aeiema  to  me  to  be  quite  out  of  the  question  to 
hold  that  these  parties  are  in  such  a  state  of  indigence  and  abject 
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dependence  as  that  thej  ought  to  be  disqualified  from  being  on  the 
register. 

Bylks,  J. — I  am  of  the  same  opinion.  I  collect  from  the  statements 
in  the  case,  that  these  hospitals  are  corporations  by  prescription,  and 
that  the  occupants  of  the  houses  and  participators  in  the  revenues  are 
members  of  the  respective  corporations.  The  case  also  finds  that  the 
property  of  the  hospital  consists  in  landed  estates  and  houses;  the 
income  arising  from  the  former  being  divisible  annually  among  the 
brethren  in  equal  proportions,  and  a  house  being  assigned  to  each  of 
the  brethren  wherein  to  live,  each  house  being  kept  in  repair  by  the 
brother  who  lives  in  it.  These  persons,  therefore,  are  each  residing 
on  his  own  property,  and  entitled  by  law  to  continue  to  reside  there 
for  life,  and  receive  his  share  of  the  revenues  of  the  corporation. 
Independently,  therefore,  of  the  decisions,  I  should  have  thought 
these  parties  not  disqualified.  But,  comparing  the  cases  cited  on  the 
part  of  the  appellant  with  the  Bedford  Case,  the  Coventry  Case,  and 
the  cases  of  the  Greenwich  and  Chelsea  pensioners,  the  result  would 
seem  to  be  that  the  brethren  of  these  foundations  cannot  be  said  to  be 
in  the  receipt  of  alms  when  what  they  receive,  whatever  be  its  amount, 
is  received  as  a  matter  of  right.  Upon  that  view  of  the  cases,  these 
parties  are  not  disqualified.  The  Sandwich  Case,  referred  to  by  ray 
Brother  Williams,  is  a  singular  one.  The  voters  there  were  members 
of  these  very  corporations :  and  the  result  leaves  the  right  in  some 
•5001  *^*^^^^'  Upon  the  whole,  therefore,  I  think  the  decision  of  the 
■'   revising-barrister  was  right. 

Keating,  J. — I  am  of  the  same  opinion.  These  brethren,  as  free- 
men of  the  borough,  were  primfi  facie  entitled  to  vote.  The  ques- 
tion is,  whether  they  are  disqualified  by  the  receipt  of  alms.  The 
parish  officers  have  never  interfered  in  the  distribution  of  the  funds 
of  these  corporations.  Each  of  the  brethren  is  entitled  to  a  share  of 
the  revenues  of  the  land  and  to  a  house  to  live  in  :  and  the  usage  is 
in  favour  of  their  qualification.  For  these  and  the  reasons  given  by 
the  other  members  of  the  court,  I  am  of  opinion  that  the  objection  is 
not  well  founded.  Decision  affirmed,  with  costs. 


City  of  LONDON. 

PETER HENBETTE,  Appellant;  THOMAS  WOODZELL  BOOTH, 
Bespondent.    Nov.  21. 

The  oocapation  of  **  part  of  a  house  "  may  confer  a  right  to  vote  for  a  eity  or  borongh,  andtr 
the  2  W.  4,  0.  45,  8.  27,  if  there  be  independent  ooenpation  and  actnal  •everaNCfl  from  the  reiU 

A.  occupied  the  upper  floor  of  a  house,  consisting  of  two  rooms,  an  inner  and  an  enter  roon, 
opening  the  one  into  the  other,  and  commnnioating  with  the  landing  on  the  staircase  hy  one 
.outer  door,  over  which  A.  had  exdnsiTC control.  The  floors  below  were  occupied  brother 
tenants,  and  all  had  aocees  to  their  sereral  holdings  firom  the  street  through  a  doorway  at  the 
entrance  of  a  passage  leading  to  the  common  staircase.  At  this  entrance  was  a  door  open  all 
day,  but  generally,  but  not  invariably,  allowed  to  swing  to  at  night,  bnt  baTing  no  lock  or  fast- 
ening of  any  kind,  nor  any  means  of  being  so  closed  as  to  secure  the  premises  firom  intmsioa 
from  the  street : — Held,  that  the  subject  of  occupation  was  a  "  house  "  within  the  meaning  of 
the  S7th  section  of  the  Reform  Act. 

At  a  court  held  for  the  revision  of  the  lists  of  voters  for  the  city 


COMMON  BENCH  REPORTS.     (15  J.  SCOTT.    N.S.)        600 

of  London,  Thomas  Woodzell  Booth,  on  the  list  of  voters  of  the 
livery  of  the  company  of  distillers,  duly  objected  to  the  name  of 
Peter  Henrette  *being  retained  on  the  list  of  persons  entitled  f^km 
to  vote  in  the  election  of  members  for  the  city  of  London,  in  ^ 
the  parish  of  St.  Giles-without-Cripplegate,  under  the  following  cir- 
cumstances : — 

It  was  contended  by  the  objector,  and  proved  before  the  revising- 
barrister,  that  the  qualification  of  Peter  Henrette  (hereinafter  termed 
the  appellant)  fulfilled  all  the  conditions  precedent  to  registration 
required  by  the  Reform  and  Registration  acts,  with  the  exceptions,  if 
such  the  court  shall  adjudge  them  to  be,  hereunder  detailed. 

The  appellant  occupied  for  the  statutory  period,  as  tenant,  the 
whole  of  the  upper  floor,  consisting  of  two  rooms,  of  a  tenenient  in 
No.  4,  Honeysuckle  Square.  He  uses  one  room  as  a  tailor's  shop, 
and  the  other  as  a  sitting  and  bed-room.  His  only  residence  is  in  the 
premises,  which,  taken  together,  are  of  the  req^uisite  value  to  confer  a 
qualification  ;  but  neither  of  the  rooms  taken  singly  is  of  the  requisite 
value.  They  consist  of  an  inner  and  outer  room  opening  the  one  into 
the  other,  and  communicating  with  the  landing  on  the  staircase  by 
one  outer  door,  over  which  the  tenant  occupier  has  exclusive  control. 

The  floors  below  are  occupied  by  other  tenants ;  and  all  have 
access  to  their  several  holdings  from  the  street  through  a  doorway  at 
the  entrance  of  a  passage  leading  to  the  common  staircase  of  the  build- 
ing. At  the  entrance  is  a  door  open  all  day,  but  generally,  although 
not  invariably,  allowed  to  swing  to  at  night,  and  having  no  lock  or 
fastening  of  any  kind,  nor  any  means  of  being  so  closed  as  to  secure 
the  premises  from  intrusion  from  the  street. 

It  was  under  this  state  of  circumstances  contended  for  the  appellant, 
— first,  that  the  subject  of  occupation  was  a  house, — secondly,  that,  if 
not  a  house,  it  was  a  "building"  within  the  meaning  of  the  qualify- 
ing 'clauses  of  the  Reform  Act, — thirdly,  that,  if  not  a  house  t^rao 
or  building,  the  use  for  commercial  or  business  purposes  as  a  *■ 
workshop  of  one  of  the  two  rooms  not  severed  in  any  way  from  the 
rest  of  the  premises,  constituted  the  whole  subject  of  occupation  a 
"shop,"  within  the  meaning  of  the  qualifying  clauses  of  the  Reform 
Act. 

On  the  other  hand,  it  was  contended  by  the  objector, — first,  that 
the  facts  did  not  show  such  a  severance  of  the  qualifying  premises 
from  the  rest  of  the  tenement  of  which  they  formed  the  upper  floor, 
as  to  constitute  them  a  house, — secondly,  that  the  one  room  used ''as 
a  workshop  was  not  of  sufficient  value  to  confer  the  franchise, — thirdly, 
that  the  use  of  one  of  the  rooms  for  the  purposes  of  trade,  did  not 
impart  the  character  of  a  "shop"  to  the  whole  premises  the  subject  of 
occupation, — fourthly,  that  the  nature  of  the  occupation  did  not 
warrant  their  designation  as  a  "  building"  within  the  meaning  of  the 
Reform  Act, — fifthly,  that  the  use  of  one  of  the  rooms  for  habitation 
rendered  the  whole  premises  a  residence  insufficient  to  confer  a  qualifi- 
cation, because  not  a  "  house"  within  the  meaning  of  the  Reform  Act. 

The  revising-barrister  sustained  the  objection,  and  expunged  the 
name  of  the  appellant  from  the  list  of  voters,  on  the  ground  that  the 
whole  premises  the  subject  of  occupation  did  not  constitute  in  law  a 
house  or  building,  or  a  shop,  within  the  meaning  of  the  Reform  Act. 
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If  the  court  should  be  of  opinion  that  the  decision  was  erroneous, 
the  name  of  the  appellant  Peter  Henrette  Was  to  be  re-inserted  in  the 
list  of  voters  in  the  parish  of  St.  Giles- without-Cripplegate. 

Kinglake^  Serjt.  (with  whom  was  Underdown\  for  the  appellant.— 
♦fiO*il  '^^®  question  is  whether  the  premises  *described  in  this  case 
J  constitute  a  "house"  or  "building"  within  the  27th  section  of 
the  Reform  Act.  It  is  not  proposed  to  dispute  the  well-considered 
judgment  of  this  court  in  Cook,  app.,  Humber,  resp.,  11  C.  B.  N.  S.  33 
(E.  C.  L.  R.  vol.  103) ;  but  it  is  submitted  that  the  present  case  is  not 
within  it.  .In  that  case  the  court  had  to  consider  the  propriety  of  some 
former  decisions,  viz.  Score,  app.,  Huggett  resp.,  7  M.  &  G.  95  (E.  C. 
L.  R.  .vol.  49),  8  Scott  N.  R.  919,  1  Lutw.  Reg.  Cas.  198,  and  Toms, 
app.,  Luckett,  resp.,  5  C.  B.  23,  2  Lutw.  Reg.  Cas.  19,  on  the  one  side, 
and  Pitts,  app.,  Smedley,  resp.,  7  M.  &  G.  85,  8  Scott  N.  R.  907, 1 
Lutw.  Reg.  Cas.  168,  and  Wansej,  app.,  Perkins,  resp.,  (Hiirs  Case),  7 
M.  &  G.  151,  8  Scott  N.  R.  978,  1  Lutw.  Reg.  Cas.  252,  on  the  other. 
The  result,  as  it  now  stands,  seems  to  be,  that,  if  the  premises  in 
respect  of  which  the  right  to  be  registered  is  claimed  are  so  severed 
from  the  rest  of  the  house  that  the  occupier  has  complete  control,  the 
fact  of  there  being  an  outer  door  does  not  interfere  with  the  franchise. 
In  Pitts,  app.,  Smedley,  resp.,  there  was  an  outer  door  which  the 
court  considered  as  the  outer  door  of  the  entire  house,  and  so  there 
was  no  severance.  In  delivering  the  judgment  of  the  court  in  Cook, 
app.,  Humber,  resp.,  Erie,  C.  J.,  says :  *'In  these  four  cases  the  subject 
of  occupation  was  in  substance  the  same,  namely,  a  part  of  a  house  let 
for  lodgings:  but  the  occupation  itself  was  made  the  subject  of  dis- 
tinction. In  two  of  them,  the  lodger  was  held  to  be  qualified,  because 
his  occupation  was  as  tenant :  in  the  other  two,  the  lodger  was  held 
not  to  be  qualified,  because  his  occupation  was  as  lodger.    In  the 

S resent  case,  we  re^t  our  judgment,  not  upon  the  kind  of  occupation 
escribed  in  the  statement,  but  upon  the  subject  of  occupation.  We 
consider  that  the  qualification  fails,  because  the  subject  of  occupation 
was,  not  a  house,  but  only  a  part  of.  a  house,  without  any  actual  sever 
♦5041  ^^^  from  the  ^residue.  After  going  into  detail  through  the 
^  four  cases  above  referred  to,  his  Lordship  proceeds, — '*  There- 
fore we  think  that  the  true  question  in  the  cases  cited,  and  in  the 
present  case,  turns  on  the  nature  of  the  tenement  occupied.  Is  it  such 
property  as  the  legislature  intended  to  make  a  qualification  7  Now, 
the  statute  required  some  permanent  occupation  of,  and  some  independ- 
ent interest  in,  the  property.  The  permanence  prevents  the  sudden 
creation  of  votes.  The  ownership  or  the  tenancy,  with  rating,  indi- 
dates  some  independence :  in  other  words,  the  requirement  of  at  least 
a  tenancy  excludes  some  occupations  of  less  independence;  such  as 
the  occupations  of  servants  for  their  service ;  for  example,  porters  of  the 
lodge,  gardeners  of  the  dwelling  in  the  garden ;  and  also  such  as  that 
of  the  surgeon  for  the  hospital  of  the  rooms  therein  (Dobson,  app.> 
Jones,  resp.,  6  M.  &  G.  112  (E.  C.  L.  K.  vol.  44^  8  Scott  N.  R.  80, 1 
Lutw.  Reg.  Cas.  105 J;  also  the  oocupjation  of  premises  by  objects  of 
charity  occupying  tinder  the  permission  of  the  trustees  of  the  charity, 
—Davis,  app.,  Waddington,  resp.,  7  M.  &  G,  37,  8  Scott  K  R.  807, 1 
Lutw.  Reg.  Cas.  159 ;  Heartley,  app.,  Banks,  resp.,  5  C.  B.  N.  S.  40  (B.  C 
L.  R.  vol.  94),  K.  &  G.  219.    These  and  the  other  cases  of  occupation 
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inferior  in  right  to  a  tenancy  are  excluded  by  the  requirement  that 
the  occapier  must  be  at  least  the  tenant.  But,  if  he  is  tenant,  he 
occupies  as  tenant,  and  this  part  of  the  qualification  is  complete :  and 
it  is  immaterial  as  to  this  under  what  denomination  of  tenant  he  is 
classed,  whether  as  lodger,  termor  or  lessee,  or  other  name."  In  a 
subsequent  part  of  the  judgment,  his  Lordship  says:  "In  Judson, 
app.,  Luckett,  resp.,  2  C.  B.  197  (B.  C.  L.  B.  vol.  52),  1  Lutw.  Reg. 
Cas.  490,  the  claimant  occupied  the  upper  part  of  the  house  and  the 
kitchen,  having  a  distinct  and  separate  entrance  thereto.  The  land- 
lord occupied  the  ground-floor,  having  a  distinct  and  separate  entrance 
thereto.  The  *claim  in  the  list  was  for  part  of  a  house.  The  r^rnr 
judgment  is,  that  the  claimant  was  qualified,  because  a  part  of  *- 
a  bouse  in  one  sense  may  be  so  completely  separated  from  the  residue 
as  to  constitute  a  house  in  another  sense.  The  description  '  part  of  a 
house'  might  be  true  according  to  the  common  understanding  of  the 
word  'house,'  and  yet  may  denote  such  a  house  in  another  sense  a^ 
will  qualify.  In  this  judgment,  the  qualification  is  made  to  turn  on 
the  actual  severance."  The  description  of  premises  here  plainly  con- 
veys the  notion  of  complete  and  actual  severance.  "  They  consist,'' 
says  the  case,  '*of  an  inner  and  outer  room  opening  the  one  into  the 
other,  and  communicating  with  the  landing  on  the  staircase  by  one 
cater  door,  over  which  the  tenant  occupier  has  exclusive  control." 
The  access  is  from  the  street  "thrdugh  a  doorway  at  the  entrance  of 
a  passage  leading  to  the  common  staircase  of  the  building.  At  the 
entrance  is  a  door  open  all  day,  but  generally,  though  not  invariably;, 
allowed  to  swing  to  at  night,  and  having  no  lock  or  fastening  of  any 
kind,  nor  any  means  of  being  so  closed  as  to  secufe  the  premises^ 
from  intrusion  from  without."  The  question  is,  whether  the  subject- 
of  occupation  here  is  not  different  in  point  of  severance  from  the 
premises  in  Cook,  app.^  Humber,  resp.  In  Bryan  Kearney's  Case, 
Alcock's  Beg.  Cas.  22,  the  claimant  occupied  the  ground  front  apartment, 
of  a  house  as  a  shop,  at  a  rent  of  201, ;  the  entrance  to  the  shop  was- 
through  the  hall  of  the  house ;  into  that  hall  there  were  three  doors,. 
— the  hall-door  opening  into  the  street,  the  shop-door  a  few  feet  from 
the  hall-door,  and  a  door  opening  to  the  staircase.  The  landlord  did 
not  reside  in  the  house ;  and  the  other  apartments  were  let  to  lodgers. 
The  street  or  hall-door  lay  open  all  day,  and  was  locked  at  night;  and 
the  claimant  and  one  of  the  lodgers  had  each  a  key  for  it.  The  r*gQA 
*taxes  were  paid  by  the  landloiS ;  and  the  claimant,  in  common  ^ 
with  the  lodgers,  had  the  use  of  the  kitchen  and  of  the  water  coming 
to  the  house.  It  was  held, — upon  the  authority  of  all  the  judges, — 
that  the  claimant  was  entitled  to  be  registered  as  a  householder; 
Crompton,  J.,  in  giving  his  reasons  for  the  judgment,  says:  "li 
appears  to  me  that  we  should  take,  not  the  street-door,  but  the  shop- 
door  opening  into  the  hall,  to  be  the  claimant's  outer-door;  and  for 
these  reasons, — had  the  shop-door  in  this  case  opened^'  not  into  the* 
hall,  but  into  the  street  immediately,  the  claimant's  right  would  be- 
conceded*  Were  the  hall  into  which  the  shop-door  opens  an  entrv  or 
passage  at  all  times  open,  it  can  scarcely  be  disputed  that  auch  a  hall 
would  be  for  the  inmates  of  No.  59,  Fleet  Street,  as  a  street,  and  thai 
the  claimant's  case  would  be  like  the  .case  of  the  tenants  of  shambers 
io  the  Inns  of  Court,  where  each  chamber  is  held  to  be  a  separate 
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house.  AgJiin,  were  the  hall  always  open  to  the  street,  without  any 
street-door,  or  having  a  street-door  which  l^ay  open  night  and  day,  I 
apprehend  the  shop-door  must  under  such  circumstances  be  deemed 
the  claimant's  outer-door :  and,  is  the  transaction  substantially  varied 
by  the  street-door,  which  lies  open  all  day,  being  at  night  locked  for 
the  protection  of  the  inmates,  the  claimant  himself  having  the  key  of 
that  door  in  his  own  possession  ?  I  apprehend  not  There  are  such 
street-doors  at  some  of  the  English  chambers,  and  yet  the  separate 
residences  are  deemed  separate  houses.  For  the  doctrine  applicable 
to  this  case,  see  Lee  v.  Gansel,  Cowp.  1,  Hopkins  v.  Nightingale,  1 
Esp.  N.  P.  C.  98.  The  claimant's  shop  in  this  case  opens  into  a  ball, 
ana  wit)iin  a  few  feet  of  the  street-door ;  that  hall-door  lies  open  the 
whole  day,  and  is  locked  only  at  night.  The  landlord  does  not  reside 
in  the  house.  The  claimant  has  a  key  for  the  hall-door:  there  is  no 
*''jO'"1  P®^^^'^  *who  can  control  or  abridge  his  right  of  exit  and  of 
^^  entrance  through  this  hall;  and  to  me,  therefore,  it  appears  to 
be  substantially  the  same  thing  as  if  the  claimant's  shop-door  opened 
at  once  into  the  street."  The  present  case  is  a  stronger  one  even  than 
that ;  for,  here,  the  door  seems  to  have  been  altogether  abandoned  as 
an  outer  door. 

Overendy  Q.  C.  (with  whom  was  Fawceti)^  for  the  respondent. — ^This 
case  is  governed  by  Cook,  app.,  H umber,  resp.,  11  C,  B.  N.  S.  33  (E. 
C  L.  R.  vol.  103).    The  appellant  is  the  occupier  of  "part  of  a  house," 
without  any  actual  severance  from  the  rest  of  the  structure.     That 
clearly  constitutes  no  qualification.     This  is  not  like  the  case  of  a 
•common  staircase,  such  a3  those  leading  to  chambers  in  the  Inns  of 
Court.     The  circumstance  of  there  being  or  not  being  an  outer  door, 
•  or  of  the  tenant  having  a  key,  can  have  nothing  to  do  with  the  ques- 
tion.    [Williams,  J. — It  is  a  matter  which  is  not  to  be  lost  sight  of.] 
In  Wilson,  app.,  Roberts,  resp.,  11  C.  B.  N.  S.  50  (E.  C.  L.  R.  vol.  103), 
sJthe  respondent  occupied  "offices"  in  the  city  of  London,  comprising 
the  whole  of  the  first  floor  of  the  house  (his  residence  being  within 
the  required  distance),  and  was  rated  and  assessed,  and  had   paid  all 
rates  and  taxes  in  respect  of  the  premises.     The  landlord  occupied 
'the  shop  on  the  ground-floor  of  the  house,  and  with  his  family  resided 
on  the  upper  floor  thereof.    There  were  two  outer  doors  to  the  house, — 
•one  opening  from  the  street  into  the  shop,  the  other  into  a  passage 
communicating  with  the  staircase  leading  up  to  the  first  and  upper 
floors.     The  door  opening  from  the  street  into  the  passage  had  only 
one  lock,  of  which  the  respondent  and  the  landlord  each  had  a  key. 
lit  was  held  that  the  respondent  was  not  qualified  to  vote  as  tenant  of 
■a  "house"  within  the  2  W.  4,  c.  45,  s.  27»  the  "subject  of  occupation" 
**6081   ^^^"8  ^  '^'part  of  a  house,"  which  part  had  not  become  by 
^   actual  severance  an  entire  house  in  any  sense  of  the  word.    It 
.18  utterly  impossible  to  distinguish  that  case  from  the  present.     As  to 
Bryan  Kearney's  Case,  all  that  can  be  said  is,  that  it  is  in  direct  con- 
-fljct   with   Cook,  app.,  Humber,  resp.,  and   Wilson,  app.,  Roberts, 

kinghke,  Serjt.,  in  reply. — There  is  no  conflict  between  Kearney's 
.jCase  and  Cook,  app.,  Humber,  resp.  Wilson,  app.,  Roberts,  resp.,  is  a 
jtotally  different  case:  there  was  no  severance  there;  and  the  rooms  held 
j»y  Roberts  could  not  in  any  sense  be  said  to  be  a  "  house,"  and  it  was 
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not  stated  to  be  a  "shop,"  "warehouse,"  or  *'/ counting-house,"  but 
"offices"  only.  If  the  party  had  described  it  as  "  counting-house,"  he 
would  probablyhave  been  held  entitled  to  be  registered :  see  Downing, 
app.,  Luckett,  resp.,  5  C.  B.  40  (E.  C.  L.  R  vol.  57),  2  Lutw.  Reg.  Cas.  83. 
Erlb,  C.  J. — I  am  of  opinion  that  the  decision  of  -the  reviaing- 
barrister  in  this  case  was  wrong,  and  that  the  claimant  obtained  his 
•  franchise.  I  think  he  was  occupier  of  a  "  house"  within  the  meaning  of 
the  statute  and  of  our  decision  in  Cook,  app.,  H umber,  resp.    He  occti- 

f)ied  the  whole  of  the  upper  floor,  which  communicated  with  the 
anding  on  the  staircase  by  an  outer  door  over  which  he  had  the  ex- 
clusive control.  The  case  finds  that  there  are  other  floors  occupied 
by  other  tenants,  and  a  common  passage  from  the  staircase  to  the 
entrance,  with  a  door,  which,  if  ever  closed,  was  only  closed  by  falling 
to,  without  any  lock  or  fastening  of  any  description.  In  Cook,  app., 
Humber,  resp.,  the  court  felt  great  difficulty  in  coming  to  any  clear 
and  definite  determination  as  what  will  constitute  a  separate  **  house," 
where  the  *subject  of  occupation  forms  one  of  several  tene-  r*5Ag 
ments  all  under  one  roof.  But  they  felt  themselves  under  the  ^ 
necessity  of  holding,  that,  as  there  might  be  several  houses  under  one 
roof,  so  they  might  be  divided,  either  vertically  by  a  party-wall,  or 
horizontally  by  floors,  each  floor  becoming  a  separate  house.  If  a 
house  has  been  divided  by  floors  or  flats  into  several  distinct  tene- 
ments,  there  would  be  great  complication  and  difficulty  in  holding 
that  the  franchise  of  the  several  occupiers  might  be  destroyed  by  the 
addition  of  an  outer  door.  The  court,  therefore,  came  to  the  conclu- 
sion that  every  flat  might  constitute  a  separate  house,  and  that  the 
whole  might  have  the  additional  protection  of  an  outer  or  street-door 
without  preventing  each  from  being  still  for  this  purpose  a  separate 
house.  That  having  been  laid  down  in  the  course  of  the  judgmeat^ 
and  the  cases  of  chambers  in  the  Inns  of  Court  and  of  flats  having 
been  considered,  the  court  endeavoured  to  point  out  that  the  question 
whether  or  not  the  subject  of  occupation  constituted  a  separate  house 
did  not  depend  upon  the  presence  or  absence  of  the  landlord,  or  the 
possession  by  the  tenant  of  a  key  of  the  outer  door ;  but  they  endea- 
voured as  far  as  possible  to  point  out  that  there  must  be  an  actual 
severance :  and  reference  was  made  to  Kitchin  on  Courts  99  (5th 
edit.  92),  to  the  observations  of  Parke,  B.,  in  Monks  v.  Dykes,  4  M, 
A  W.  567,  and  Evans  and  Finch's  Case,  Cro.  Car.  473,  and  The  King 
V.  Great  and  Little  Usworth,  5  Ad.  &  E.  261  (E.  C.  L.  R.  vol.  81).  6JSr. 
&  M.  811.  Downing,  app.,  Luckett,  resp.,  5  C.  B.  40  (E.  C,  L.  R.  vol. 
67),  2  Lutw.  Reg.  Cas.  83,  seems  to  be  an  authority  to  the  same  effect 
A  more  definite  description  of  a  "  house"  I  am  unable  to  give.  Upon 
the  finding  of  the  revising-barrister  here,  there  seems  in  this  case  to 
have  been  as  complete  a  severance  of  the  rooms  occupied  by  the 
appellant  as  there  is  in  the  case  of  chambers  in  the  Inns  of  Court, 
*where  there  is  sometimes  the  additional  circumstance  of  an  r^g^Q 
outer  door,  and  sometimes  not.  The  partv  has  exclusive  posses-  ^ 
sion  of  the  floor  occupied  by  him,  ana  exclusive  control  over  the 
outer  door  of  that  floor.  As  to  the  case  of  Wilson,  app.,  Roberts, 
resp.,  II  C.  B.  N.  S.  50  (E.  C.  L.  R.  vol.  108),  there  was  not  the  least 
distinction  between  the  case  of  the  tenant  there  and  that  of  any  other 
ordinary  lodger.    The  doctrine  which  we  attempted  ^o  lay  down  id 
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Cook,  app.,  Humber,  resp.,  appears  to  be  sanctioned  by  the  opinion  of 
tbe  twelve  judges  in  Ireland  in  Bryan  Kearney's  Case.  For  these 
reasons  I  am  of  opinion  that  the  appellant  gained  the  franchise  here, 
and  that  his  appeal  must  be  allowed. 

WiLLiAMB,  J.— I  am  of  the  same  opinion.  I  feel  bound  to  abide 
ty  the  doctrine  which  was  laid  down  after  much  deliberation  in  Cook, 
app.,  Humber,  resp.,  that  the  occupation  of  part  of  a  house  may  give 
the  franchise,  if  there  be  independent  occupation  and  complete  sever- 
anxse  between  such  part  and  the  remainder  of  the  house.  Regard 
being  had  to  tbe  several  decisions  which  have  taken  place  upon  this 
subject,  it  is  impossible  to  deny  that  it  is  very  difficult  to  define  what 
is  an  actual  severance.  In  the  case  of  chambers  in  the  Inns  of  Court, 
it  is  conceded  on  all  hands  that  there  is  complete  severance.  The 
rights  of  the  occupiers  of  chambers  in  the  Inns  of  Court  would  not, 
I  apprehend,  be  varied  if  a  gate  or  an  iron  railing  were  placed  at  the 
common  entrance,  in  order  to  protect  the  staircase  against  intruders. 
I  do  not  see  how  the  occupation  here  differs,  in  any  material  degree 
from  that  of  chambers  in  one  of  the  Inns.  By  analogy  to  those  cases, 
it  seems  to  me  that  there  was  such  a  severance  here  as  to  entitle  the 
appellant  to  be  registered. 

*51 11  *Keating,  J. — ^The  cases  certainljr  run  very  close,  and  the 
■'  distinction  between  them  is  necessarily  very  fine.  Looking  at 
the  facts  found  by  the  revising-barrister,  I  have  come  to  the  con- 
clusion, though  not  without  difficulty,  that  the  appellant  was  the 
occupier  of  a  '^  house"  within  the  meaning  of  the  27th  section  of  the 
Reform  Act.  The  only  door  which  the  revising-barrister  speaks  of  as 
an  outer  door,  is,  the  door  leading  from  the  rooms  in  the  appellant's 
occupation,  and  over  which  he  had  exclusive  control.  Practically, 
there  was  no  other  outer  door.  There  is,  it  is  true,  at  the  bottom  of 
the  staircase,  a  thing  which  is  in  some  sense  a  door,  but  which  wants 
all  the  essential  elements  of  an  outer  door, — "  having  no  lock  or 
fastening  of  any  kind,  nor  any  means  of  being  so  closed  as  to  secure 
the  premises  from  intrusion  from  the  street."  It  is  as  though  the 
outer  door  were  taken  off  its  hinges  and  left  lying  at  the  side  of  the 
doorposts.  I  think  the  revising-barrister  very  properly  abstained 
fi'om  calling  that  the  "  outer-door."  Upon  these  facts,  I  am  of  opinion 
that  there  is  such  a  complete  actual  severance  of  the  part  occupied  b^ 
the  appellant  from  the  rest  of  the  premises  as  to  constitute  a  ''  house," 
within  the  rule  laid  down  by  this  court  in.  Cook,  app.,  Humber,  resp^ 
and  the  requirements  of  the  27th  section  of  the  Beform  Act 

Decision  reversed. 
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♦Borough  of  ASHBURTON.  [•512 

GEORGE  GAUNTER,  Appellant;  JOSEPH  ADDAMS,  Respond- 
ent.   Nov,  21 

One  T.  was  on  the  2l8t  of  April,  1859,  duly  elected  by  the  vestry  assifftant-overseer  of  th« 
parish  of  A.  (which  is  co-ext^nsive  with  the  borough),  at  a  salary  of  182.  5«.  per  annnm,  and 
bis  election  was  doly  confirmed  by  an  appointment  of  Justices  on  the  30th  of  Aagnst.  In  March, 
1S61,  T.  gave  notice  to  tkt  guardiant  of  his  "  intention  to  resign,"  bat  he  subseqaently  withdrew 
it ;  and  on  the  25th  of  that  month  it  was  resolved  at  a  vestry  meeting  that  his  salary  shoaM 
be  increased  to  30^  There  was  no  confirmation  of  this  increase  of  salary  by  the  jastioes,  or 
say  new  appointment  of  T.  by  them. '  He,  however,  oontinaed  as  befbre  to  perform  all  tha 
dntiea  of  the  oiBce  of  assistant  overseer : — 

Held,  that  iervice  upon  Y.  of  a  notice  of  claim  under  the  80th  section  of  the  Reform  Act  was 
a  good  service. 

At  a  court  held  to  revise  the  list  of  voters  for  the  borough  of 
Ashburton,  George  Gaunter  objected  to  the  name  of  Joseph  Addams 
being. retained  in  the  list  of  persona  entitled  to  vote  in  the  election 
of  a  member  for  the  said  borough. 

The  borough  of  Ashburton  is  co-extensive  with  the  parish.  There 
are  two  churchwardens  and  four  overseers. 

At  a  vestry  meeting  of  the  parish  of  Ashburton  held  on  the  2l8i 
of  April,  1859,  Stephen  YoUand  was  nominated  and  elected  to  be  an 
assistant-overseer  of  the  said  parish  under  the  provisions  of  the  69 
G.  8,  a  12,  by  a  resolution  which  was  in  the  following  words, — 

"That  Mr,  Stephen  Yolland  be  appointed  the. assistant-overseer,  at 
a  salary  of  151.  per  year,  and  at  a  further  salary  of  3L  5^.  for  the 
making  and  collecting  of  way-rates  :  and  that  his  office  be  to  transact 
all  the  duties  of  an  overseer,  and  to  perform  all  journeys  within  eight 
miles  without  charge,  being  paid  for  the  extra  distance  beyond  eight 
miles  a  fair  mileage ;  and  that  the  sureties  be  had  proposed  be  accept- 
ed, viz.  Henry  Tozer,  Esq.,  and  Mr.  Charles  Yolland." 

On  the  30th  of  August,  1859,  the  election  of  Stephen  Yolland  was 
confirmed  by  a  warrant  of  appointment  by  the  justices  in  petty  ses- 
sions, of  which  the  following  is  a  copy, — 

'*  Devon,  to  wit.  Whereas,  the  inhabitants  of  the  *parish  of  r»Kij| 
Ashburton,  in  the  county  of  Devon,  in  vestry  assembled  in  '- 
the  said  parish  on  the  21st  day  of  April,  1859,  did  nominate  and  elect 
Stephen  Yolland,  of  the  said  parish  of  Ashburton,  in  the  county  of 
Devon,  a  discreet  person,  to  be  assistant-overseer  of  thd  poor  of  the 
said  parish,  and  did  determine  that  the  duties  to  be  by  him  executed 
and  performed  should  be  all  such  duties  as  appertain  to  and  are  inci- 
dent to  the  office  of  an  overseer  of  the  poor,  and  did  fix  the  yearly 
sum  of  151.  as  and  for  the  yearly  salary  of  the  said  Stephen  Yolland 
for  the  execution  of  the  said  office :  Now,  we,  the  undersigned,  being 
two  of  Her  Majesty's  justices  of  the  peace  in  and  for  the  said  county 
of  Devon,  in  pursuance  of  the  statute  in  such  case  made  and  providea, 
do  hereby  appoint  the  said  Stephen  Yolland  to  be  assistant-overseer 
of  the  poor  of  the  said  parish  of  Ashburton:  And  we  do  hereby 
aDthorize  and  empower  him  to  execute  and  perform  such  duties  and 
to  receive  such  salary  as  aforesaid  fixed  by  the  said  inhabitants  in 
vestry.  Given  under  our  hands  and  seals  this  80th  day  of  August, 
1859,  at  Newton  Abbot,  in  the  county  of  Devon." 

(Signed  and  sealed  by  two  justices.) 
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Subsequent  to  this  election  by  the  parish  vesiry,  and  before  his 
appointment  by  tlie  justices,  the  said  Stephen  Yoiland  gave  the  usual 
bond  to  the  guardians  of  the  Newton  Abbot  union  (of  which  union 
the  parish  of  Ashburton  forms  part)  for  the  due  performance  of  his 
duties. 

Some  time  before  the  25th  of  March,  1861,  Stephen  Yoiland  gave 
notice  to  the  board  of  guardians  of  the  said  union  of  his  intention  to 
resign  the  office,  but  he  did  not  give  notice  to  any  one  else.  Prior, 
however,  to  Lady  Day,  he  withdrew  this  notice,  by  letter  addressed 
to  the  board  of  guardians.  Yolland's  nomination  and  election  were 
not  by  the  board  of  guardians,  but  by  the  inhabitants  in  vestry. 
♦^14.1  *^"  ^^^  ^^^^  ^^  March,  1861,  a  vestry  meeting  was  held  at 
J  Ashburton,  pursuant  to  notice,  *'to  take  into  consideration  the 
necessity  of  advancing  the  assistant-overseer's  salary;"  and  at  that 
meeting  the  following  resolution  was  passed, — 

"It  having  been  proposed  by  Mr.  Whiteway,  and  seconded  by  Mr. 
Priddis,  that  the  salary  of  the  assistant-overseer  be  increased  to  25/., 
and  that  5/.  be  paid  him  in  addition  for  the  making  and  collecting 
way -rates,  in  lieu  of  31  55.,  and  an  amendment  having  been  moved  by 
Mr.  W.  K.  Batten,  and  seconded  by  Mr.  Mortimore,  that  the  salary  be 
not  increased, — it  was  carried  by  a  majority,  and  resolved,  that  the 
salary  should  be  increased  according  to  such  proposition. 

(Signed)        "R.  G.  Abraham,  Chairman." 

From  that  time  to  the  present,  Mr.  Yoiland  has  continued  to  per 
form  all  the  duties  of  assistant-overseer,  and  has  received  the  in 
creased  salary  of  25/.  per  annum,  but  has  never  applied  for  or  received 
any  fresh  warrant  of  appointment  of  justices. 

On  the  15th  of  November,  1862,  the  said  Joseph  Addams  and 
other  the  under-mentioned  voters  served  a  claim  on  Stephen  Yoiland 
to  be  put  upon  the  then  existing  rate,  which  was  the  first  rate  for  the 
electoral  year,  at  which  time  all  arrears  of  rates  in  respect  of  the  pro- 
perty on  which  they  claimed  to  vote  were  paid  to  him  as  such  assist- 
ant-overseer. They  were  not  put  upon  that  rate,  but  were  put  upoa 
aU  subsequent  rates,  which  rates,  as  well  as  the  existing  rate,  ver^ 
duly  made  and  allowed  by  the  justices,  and  also  signed  by  Stephen 
Yoiland  as  assistant-overseer.  Stephen  Yoiland  made  out,  and  in 
conjunction  with  the  churchwardens  and  overseers  signed  the  list  of 
voters  for  the' borough  of  Ashburton  for  the  present  year. 

At  the  revision  of  the  said  borough,  the  name  of  the  said  Joseph 
*5151  -^^^^"^^  ^^  objected  to  as  not  being  *qualified,  upon  the 
J   ground  that  he  was  not  duly  rated,  and  that  the  claim  to  Ste- 
phen Yoiland  was  of  no  effect,  inasmuch  as  his  appointment  was  re- 
voked by  the  vestry  of  1861. 

The  revising- barrister  held  that  the  claim  to  be  rated  to  Stephen 
Yoiland  was  a  valid  claim,  and  overruled  the  objection ;  whereupon 
the  said  Joseph  Addams  duly  proved  his  qualification,  and  his  vote 
vrSiB  allowed. 

This  decision  governed  the  cases  of  twenty- two  other  claimantSy 
which  were  consolidated  with  the  principal  case. 

If  the  court  should  be  of  opinion  that  the  service  of  the  claim  on 
Stephen  Yoiland  was  not  a  due  service  of  a  claim  to  be  rated,  within 
the  30th  section  of  the  Reform  Act,  the  names  of  Joseph  Addams 
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and  the  before-mentioned  twenty-two  other  persons  were  to  be  ex*' 
pungred  from  the  register  of  voters  for  the  borough  of  Ashburton. 

Karslahe,  Q.  C,  for  the  appellant. — The  question  is  whether  service 
of  a  notice  of  claim  upon  an  assistant-overseer  who  has  not  been  duly 
appointed  can  enure  as  a  good  service.  No  doubt,  service  of  notice 
on  an  assistant-overseer  will  satisfy  the  requirements  of  the  30th  sec- 
tion of  the  Reform  Act, — Points,  app.,  Attwood,  resp.,  6  0.  B.  88  (B. 
C.  L.  R.  vol.  60).  2  Lutw.  Reg.  Cas.  117:  but,  if  the  claimant  chooses 
to  serve  the  assistant-overseer,  it  is  his  business  to  see  that  he  is  duly 
appointe*!  and  qualified  to  act  as  such.  The  59  G.  3,  c.  12,  s.  7,  requires 
the  appointment  of  the  assistant-overseer  to  be  by  warrant  of  two 
justices:  see  Burn's  Justice,  Pof>r,  29th  edit.  p.  36.  Yolland,  having 
been  duly  appointed  assistant-overseer  for  the  parish  of  Ashburton  in 
18o9,  resigned  the  office  (though  in  a  manner  not  strictly  formal)  in 
1861,  and  was  re-elected  by  the  vestry  at  a  *different  amount  r^gi  g 
of  sjilary.  The  re-election,  to  make  it  valid,  required  the  sane-  '■ 
tion  of  a  new  warrant  of  appointment  by  the  justices:  see  Bamford  v. 
lies,  3  Exch.  380.  There,  a  bond,  reciting  that  A.  was  appointed 
assistant-overseer  of  the  parish  of  M.,  was  conditioned  for  the  due 
perfi)rmance  of  his  duties  "thenceforth  from  time  to  time  and  at  all 
times  so  long  as  he  should  coniimie  in  such  office.     On  the  25th  of  June, 

1840,  a  vestry  meeting  was  held,  at  which  A.  was  elected  assistant- 
overseer  until  the  25th  of  March,  1841,  at  a  salary  of  8d,  in  the 
pound  on  some  sums  collected,  and  4(7.  on  others.  Two  justices,  by 
their  warrant,  dated  9th  July,  1840,  reciting  the  vestry  resolution,  and 
that  his  salary  had  been  fixed  for  the  execution  of  his  office  until  the 
25th  of  March  then  next,  stated,  that,  in  pursuance  of  the  59  G.  3,  c 
12,  they  appointed  him  assistant-overseer.     On  the  25th  of  March/ 

1841,  he  was  again  elected  to  the  same  office,  at  a  salary  of  50/.  per 
annum,  and  was  re-appointed  by  the  justices,  and  he  continued  to  bo 
so  re-elected  and  re-appointed  by  the  justices  until  March,  1846.  On 
ceasing  to  hold  office,  he  retained  moneys  in  his  hands:  and  it  was 
held  that  the  sureties  were  not  liable  on  the  bond.  The  justices  by 
the  statute  clearly  had  a  right  of  supervision  over  the  act  of  the 
vestry  in  increasing  Yolland's  salary:  in  this  they  act  judicially 
Yolland  not  having  been  duly  appointed,  a  notice  to  him  operated 
nothiiig.(a) 

Cohridge,  Q.  C.  (with  whom  was  Bullar),  for  the  respondent,  was 
not  called  upon. 

♦Erle,  C.  J. — I  am  of  opinion  that  the  decision  of  the  revis-  r^Ki?- 
ing- barrister  in  this  case  was  right.  The  question  is  whether  ^ 
a  notice  of  claim  served  upon  Yolland,  who  is  found  performing  all 
the  duties  usually  performed  by  an  assistant-overseer,  was  well  served 
He  had  in  1859  a  valid  appointment  at  a  salary  of  18?.  5a.  per  annum. 
In  1861,  he  gave  notice,  not  to  the  persons  in  whom  is  by  law  vested 
the  election  or  nomination  of  the  assistant-overseer,  but  to  the  guard- 
ians of  the  union,  of  his  intention  to  resign  his  office :  but,  before  the 
time  at  which  his  notice  could  be  acted  upon,  he  withdrew  it ;  and, 

(a)  The  ioterpretation  clause  (s.  101)  of  the  6  A  7  Vict.  c.  18,  provides  that "  the  words '  over- 
seers'  or  'overseers  of  the  poor*  shall  extend  to  and  mean  all  persons  who  by  virtue  of  any  ofBee 
or  appointment  sball  execute  the  duties  of  overseers  of  the  pour,  by  whatever  name  or  title  suoh 
persons  may  be  ealled,  and  in  whaUvtr  manner  thejf  may  6c  appoiuud,"  Jko. 
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on  the  25th  of  March  in  that  year,  the  vestry  passed  a  resolution 
increasing  his  salary  to  30?.  per  annum.  I  think  Yolland  continued 
well  in  the  office  of  assistant-overseer.  It  is  urged  that  the  alteration 
6f  his  salary  constituted  a  reelection,  which  would  be  void  unless 
submitted  for  the  approval  of  the  justices.  It  is  possible  that  such 
want  of  confirmation  might  disable  him  from  recovering  the  increased 
salary,  but  it  cannot  have  the  effect  of  invalidating  his  original 
appointment,  t  therefore  think  the  ndtices  of  claim  in  this  case  were 
properly  served  upon  him. 
Williams,  J.,  and  Keating,  J.,  concurring,(a) 

Decision  affirmed,  with  costs. 

(ft)  Bjrlei,  J.,  wEf  Absent. 


♦618]  *LANCASHIRE.— Southern  Division. 

JAMES  BENNETT,  Appellant;   THOMAS  GOAD  BLAIN,  Re- 
spondent.   Nov.  21. 

The  members  of  ii  |oint-8toek  company  registered  provisionally  under  the  7  A  9  Viet  e.  110, 
■.  1)8,  who  by  the  terms  of  the  deed  of  settlement  hare  only  a  right  to  a  share  of  profiu,— tht 
real  estate  of  the  company  being  rested  in  trustees,  and  the  management  in  a  committee,— hare 
00  such  equitable  interest  in  land  as  to  entitle  them  to  be  registered. 

.  At  a  court  held  at  Manchester  for  the  revision  of  the  lists  of  voters 
for  the  southern  division  of  the  county  of  Lancaster,  the  name  of 
James  Bennett  was  objected  to  as  not  being  entitled  to  be  retained  or 
inserted  in  the  Manchester  list  of  voters  for  the  southern  division  of 
the  county  of  Lancaster. 

The  said  James  Bennett  is  entitled  to  one  share  in  the  Manchester 
Corn  Exchange,  in  Hanging  Ditch,  in  Manchester  aforesaid,  from 
which  he  receives  more  than  40a.  per  annum. 

.  The  company  of  proprietors  of  the  Manchester  Corn  Exchange  was 
established  by  deed  of  settlement,  dated  the  20th  of  January,  1837.(a) 

(a)  The  material  provisions  of  the  deed  of  settlement,  wbieh  was  made  between  nine  penoM 
of  the  first  part,  and  "  the  several  other  persons  whose  names  were  subscribed,  Ac,  to  thoss 
presents,"  of  the  second  part,  are  as  follows : — 

Clause  1, — ObJeet$  of  the  company.  **  The  parties  hereto,  and  the  persons  who  shall  bsresfltf 
become  proprietors,  shall,  whilst  respectively  holding  shares  in  the  capital  of  the  eonpssy 
hereby  established,  be  and  remain  a  company,  under  the  name  of  'The  Company  of  Proprietors 
of  the  Manchester  Corn  Exchange/  whose  object  shall  be  to  proTide  and  maintain  in  Manebet- 
ier  aforesaid  a  building  or  corn  exchange,  for  effecting  contracts  of  sale  therein  by  ssmpls  or 
etherwi«e  than  by  bullc,  of  com,  Ac,  as  the  committee  shall  from  time  to  time  appoinL" 

Clause  2,— Capital.  <'Tne  capital  of  the  company  shall  consist  of  7500/.,  divided  into  l&O 
Ihares  of  50/.  each." 

Clanso  3. — Limit  of  nnmh^  of$hart9.  "No  person  shill  at  any  time  bold  as  proprietor  in  kit 
•wn  right  more  than  five  shares ;  and  every  original  proprietor  shall,  before  his  execntion  hereof 
^y  to  the  committee  the  full  autonnt  of  the  shares  allotted  to  him." 

Committee  and  trueteee.  By  clause  4,  fifteen  persons  named  were  declared  to  be  the  present 
*  committee  of  management,"  and  the  parties  to  the  deed  of  the  first  part  the  present "  tnis- 
lees"  of  the  company. 

Clause  16, — Power  to  create  additional  eAaree,  Ae.  "Two  successive  extraordinary  general 
iieetings, — the  latter  whereof  shall  be  held  within  three  calendar  months  firotn  the  former,  an4 
at  each  of  which  meetings  two  thirds  of  the  votes  of  the  proprietors  respectively  present  sbsB 
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The  land  upon  which  •the  corn  exchange  is  built  ia  freehold,  r#5j9 
and  was  conveyed  to  and  is  now  vested  in  trustees.    The  *- 

be  ia  fayonr  of  any  refolation  to  be  made  tbereat  of  tbe  nature  tpeoified  in  this  article, — mtij 
make  any  new  laws  and  repilattons,  or  alter  or  repeal  any  of  the  existing  laws  and  regulations 
of  the  company, — may,  by  creating  additional  shares  of  50^.  each,  and  by  authorixing  the  saU 
thereof,  increase  tbe  oapital  of  the  company, — may,  in  ease  only  a  dissolution  shall  have  been 
preYiously  recommended  by  the  committee,  resolve  to  dissolve  the  company, — may,  with  the  like 
proTions  recommendation,  resolve  that  the  site  of  the  com  exchange  for  the  time  being  shall  be 
ebanged  or  enlarged,  and  a  new  corn  exchange  purchased  or  erected,  or  that  the  eom  exchange 
shall  be  rebuilt  wholly  or  in  part,  or  that  any  buildings,  ground,  or  hereditaments  for  the  time 
being  belonging  to  the  eompany,  and  not  required  for  the  purposes  thereof,  shall  be  sold  or 
otherwise  disposed  of, — may,  with  the  like  previous  recommendation,  resolve  to  raise  by  way 
of  loan  any  sum  or  sums  of  money  by  mortgage  of  all  or  any  of  the  property  of  the  company, 
or  by  other  securities, — may  give  all  such  directions  and  invest  the  eommittee  with  such  powerf 
in  relation  to  the  respective  subjects  of  such  resolutions  and  the  terms  and  manner  upon  or  ia 
which  the  same  shall  be  carried  into  eflfect  as  to  such  meetings  respectively  shall  seem  expedient." 

Clause  IS, — Meetingt  of  eommitUe,  "The  committee  shall  meet  once  at  least  in  every  calen* 
dar  month,  when  and  where  they  shall  appoint:  and  an  extraordinary  meeting  thereof  may  be 
called  by  any  two  committee-men,  for  such  purpose  only  as  shall  be  specified  in  the  notioe 
thereof  hereby  required." 

Clause  22, — Com  txchangt  to  he  held  upon  truttfor  the  eompanif,  '*  The  building  lately  ereeted 
by  the  direction  of  the  committee  on  certain  land  in  Hanging  Ditch,  in  Hanehester  aforesaid, 
which  by  purchase  and  exchange  hath  been  acquired  for  the  benefit  of  the  company,  and  whioh 
w  ttattd  in  the  §aid  parties  hereto  of  the  firHpart  for  the  respective  estates  and  interests  therein 
so  tcqaired,  shall  constitute  the  corn  exehenge  or  building  to  be  used  for  the  purposes  of  the 
company,  and  shall,  with  the  stands  and  other  conveniences  ant^  fittings  thereof,  be  held  npott 
trust  aecordingly  by  the  persons  in  whom  the  said  land  and  hereditaments  are  vested,  their  heirs, 
executors,  and  administrators." 

Clause  23, — Repaire,  **  The  committee  shall  from  time  to  time,  in  their  discretion,  lay  6nt 
such  moneys  and  do  such  acts  as  they  shall  think  necessary  in  repairing  and  altering  the  build- 
ings and  premises  for  the  time  being  belonging  to  the  eompany,  and  insuring  the  same  firott 
damage  by  fire,  or  otherwise  for  preserving,  maintaining,  and  using  the  said  buildings  aad 
premises  for  the  benefit  of  the  company." 

Clause  24, — Committee  to  let  etande,  Ac,  ''The  committee  may  from  tiipe  to  time  let  the  use 
of  the  respective  stands  and  other  conveniences  In  the  said  com  exchange  or  buildings  for  any 
period  not  exceeding  at  one  time  the  term  of  one  year :  and  so  that  tbe  use  thereof  during  sueE 
letting  be  restricted  to  the  purposes  of  the  business  for  which  such  exchange  is  hereinbefore 
expressed  to  be  established,  and  be  confined  to  the  hours  or  times  which,  subject  to  tbe  control 
of  the  general  meeting  of  proprietors,  shall  be  from  time  to  time  fixed  by  the  committee  for  the 
transaction  in  the  said  exchange  or  buildings  of  such  business.  The  committee  from  time  to 
time  may  permit  for  hire  or  otherwise  the  said  exchange  or  buildings,  and  the  stands  or  other 
conveniences,  or  any  part  thereof,  to  be  nsed  for  public  meetings  or  other  purposes  which  shall 
not  prejudice  or  impede  tho  free  use  thereof  at  the  times  appointed  for  such  business ;  and  may 
also  from  time  to  time  demise  or  let  any  rooms,  vaults,  cellars,  buildings,  or  ground  for  the  time 
being  respectively  stsnding  or  being  npon  or  nnder  or  forming  part  of  the  hereditaments  and 
premises  of  the  company,  and  which  shall  not  be  required  for  the  aforesaid  business  of  the 
exchange,  unto  any  persons,  for  any  term  not  exceeding  seven  years,  or  by  the  year,  or  for  any 
shorter  period ;  and  every  such  letting  or  demise  of  the  said  stands,  rooms,  buildings,  ground, 
and  premises  shall  be  at  such  yearly  or  other  rents,  and  subject  to  such  covenants  and  agree- 
ments, and  generally  in  such  manner  in  all  respects  not  herein  expressly  directed  as  tbe  com- 
mittee shall  think  fit." 

Clause  27, — Property^  how  acquired.  "All  purchases,  sates,  mortgages,  demises,  and  contracts 
on  behalf  of  the  company  or  concerning  any  of  its  property  and  effects  shall  be  made  in  the 
lames  of  such  of  tbe  trustees  as  the  committee  shall  think  fit :  and  the  trustees  shall  execute 
deelaratioos  of  trust  concerning  the  property  and  effects  vested  in  them  as  the  committee  shall 
require:  and  sneb  property  and  effects  shall  be  under  the  control  of  tbe  eommittee:  and  any 
order  in  writing  by  them  concerning  the  disposition  of  or  any  dealing  with  the  same  shall  be 
binding  upon  the  trustees,  and  be  their  indemnify  in  acting  thereunder." 

Clause  28, — Reeeipte  and  paymente.  "  The  eommittee  shall  cause  all  moneys  reeeived  on 
teeonnt  of  the  eompany  to  be  forthwith  after  the  receipt  thereof  paid  into  the  bonking-honst 
If  the  bankers  of  tbe  company,  to  the  account  of  the  treasurer  or  otherwise  as  the  eommittet 
liall  think  ftl :  all  payments  on  behalf  of  the  company  shall  be  made  by  order  of  tbe  bommii* 
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income  is  derived  from  letting  the  ofiBces  and  cellars  under  the  large 
room,  from  letting  stands  in  the  hall  or  large  room  for  the  use  of  sub- 

tao  ;  and  any  audi  payment  exceeding^  lOr  shall  be  made  by  checks  drawn  by  the  treasurer  tod 
countersigned  by  such  one  or  more  of  the  members  of  the  committee  as  they  shall  appoiot  it 
that  behalf/' 

Clause  SOt^AnnucU  dividend,  **  The  annual  general  meeting  shall  have  power  from  time  to 
time  to  declare  out  of  the  clear  profits  of  the  company  a  dividend  not  exceeding  such  rum  as  tht 
committee  mny  then  recommend  to  be  divided :  and  any  part  of  the  profits  may  be  retsiocd  ssa 
reserve  fund,  and  be  eventually  applied  in  manner  directed  by  any  general  meeting,  with  the 
previous  recommendation  of  the  committee." 

Clnuse  34, — Legal  proeeedingt,  **  The  committee  mny  direct  any  action  or  other  proceediog 
whatsoever  at  law  or  in  equity,  or  in  bankruptcy,  or  otherwise,  to  be  instituted,  carried  on,  or 
defended,  in  the  name  of  and  against  any  persons  respectively,  whether  proprietors  or  not,  snd 
in  respect  of  or  under  the  covenants  contained  herein  or  in  any  deed  of  covenant  to  be  execoted 
by  future  proprietors,  or  on  account  of  any  debts  or  demands  claimed  by  or  against  thecompsDj 
or  otherwise  in  relation  to  the  property,  interests,  or  concerns  thereof,  or  any  crime  or  offence 
to  the  injury  or  frand  of  the  company ;  and  may  refer  to  arbitration  any  difference  between  tht 
company  and  any  person  whomsoever,  including  any  individual  proprietor;  and  may  compro- 
mise, suspend,  or  determine  any  such  difference,  claim,  or  proceeding;  and  may  give  time  for 
the  satisfaction  of  any  debt  or  liability  to  the  company,  and  abandon  any  debt  which  may  appear 
to  the  committee  to  be  bad." 

Glause  36, — General  powen  of  eommitUe,  "  Subject  to  the  powers  hereby  vested  in  general 
meetings  of  proprietors,  and  the  express  provisions  of  these  presents,  the  committee  fball  bare 
the  entire  and  exclusive  management  of  the  affairs  of  the  company,  and,  in  cases  not  provided 
for  by  the  then-existing  regulations,  may  act  as  they  shall  think  best  for  the  welfare  of  the  com- 
pany ;  and  an  extraordinary  meeting  of  the  committee  may  from  time  to  time  make  by-laws 
and  regulations  consistent  with  such  existing  regulations,  and  may  alter  or  repeal  any  by-law  or 
regulation  so  made." 

Cluose  40, —  Tru»t»  upon  n/hieh  property  heM  by  trwtee:  **  The  trueteet  fhall  hold  the  prttpntj 
of  the  company  ve»ted  in  them,  in  truet  for  the  company  ;  and  shall  apply,  demise,  sell,  or  other- 
wise dispose  of  the  same  as  the  committee  shall  direct,  and  for  that  purpose  shall  enter  intuaod 
execute  all  proper  contracts  and  assurances,  and  the  same  shall  bind  the  proprietors  and  their 
representatives  as  fully  as  if  they  respectively  had  been  parties  thereto/' 

Clause  44, — Xew  trtuteee.  "Whenever  the  trustees  of  the  company  shall,  by  death,  resigns* 
tion,  or  other  cause,  be  reduced  to  three,  or  if  the  committee  shall  think  the  earlier  appointment 
of  new  trustees  advisable,  the  committee  shall  at  an  extraordinary  meeting  thereof  elect  any 
proprietors,  whether  members  of  the  committee  or  not,  to  be  new  trustees,  so  that  the  continuing 
and  new  trustees  shall  not  exceed  twenty." 

Clnuse  46, —  Veeting  of  property  in  tnuteee,  "The  committee  shall,  as  oflen  as  they  shall  see 
occasion,  procure  by  all  proper  means  such  conveyances  and  transfers  of  the  trust  property  and 
affects  vested  in  any  person  who  by  death,  removal,  or  other  cause  shall  have  ceased  to  be  a 
trustee  of  the  company,  or  in  his  representatives,  as  shall  be  expedient  for  vesting  the  same  in 
the  then  trustees  of  the  company,  or  such  of  them  as  the  committee  shall  direct." 
.  Clause  48, — Sharee  to  be  pertonaUy,  "Ae  between  the  proprietor*  and  their  reepeetivt  rrpment- 
ativee,  the  property  of  the  company,  and  the  eharet  of  the  capital  thereof  ehall  be  pertonal  ettnte." 

Share  register  book  to  be  kept,  d:e.  Clause  49  provides  for  the  keeping  of  a  '*  Share  Register 
Book,"  the  entries  in  which  are  by  Clauses  60,  61,  and  62,  to  be  evidence  of  the  ownership  of 
ahares,  and  binding  on  the  shareholders  therein. 

Clause  50, — Certijicatee  of  aharee.  **  A  certificate  specifying  the  parttcnlnrs  of  the  shares  held 
by  each  proprietor  shall  be  delivered  to  him  as  the  committee  shall  direct,  which  certificate  may 
be  renewed  at  the  discretion  of  the  committee  as  often  as  there  shall  be  occasion  ;  and,  upon  aoj 
other  person  becoming  a  proprietor  of  any  share,  such  alteration  shall  be  made  in  the  existing 
certificates,  by  the  giving  up  and  cancellation  of  old  and  the  substitution  of  new  ones,  as  shall 
be  necessary,  in  order  that  each  proprietor  may,  if  required  by  him,  have  a  certificate  showing 
the  number  and  particulars  of  his  then  actual  shares." 

Clnuse  54, —  Trannfer  of  eharee,  **The  shares  shall  be  transferred  in  such  form  ns  the  com- 
mittee shall  from  time  to  time  appoint,  and  shall  not  be  transferable  in  any  other  manner,  so  si 
to  entitle  any  person,  as  between  him  and  the  company,  to  become  a  proprietor,  or  to  any  other 
benefit  in  respect  thereof." 

Clause  56, — Commencement  of  proprietorehip,  *'  Every  person  whose  name  shall  be  so  entered 
H  the  new  proprietor  of  any  share,  shall,  as  to  all  obligations  in  respect  of  the  snme,  be  a  pro- 
prietor from  the  time  when  such  entry  shall  be  made ;  but,  as  to  all  dividends,  rights,  or  priri- 
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acribers  on  the  day  on  which  *the  Corn  Market  is  held,  and  for  r^roQ 
the  right  of  personal  entrance  to  the  building,  and  also  from   '- 
the  money  paid  for  the  use  of  the  large  hall  for  public  meetings,  con- 
certs, &c. 

The  company  has  only  been  registered  under  the  *7  &  8  rtM\ 
Vict.  c.  110,  8.  58;  and  the  following  is  a  copy  of  the  certifi-  L 
cate : — 

"No.  290. 

''Certificate  of  formal  registration  of  the  Manchester  Corn  Ex- 
change Company,  pursuant  to  the  act  7  &  8  Vict.  c.  110. 

*"I,  Frederic   Rogers,  Esq.,  registrar  of  joint-stock  com-   r»-oo 
panies,  do  hereby  certify  that  the  company  of  proprietors  of  ^ 
The  Manchester  Corn  Exchange  Company  is  registered  pursuant  to 
the  58th  section  of  the  above-mentioned  act. 

***  Given  under  my  hand  and  sealed  with  my  seal  of  office  r^eoq 
this  8th  day  of  January,  1845.  L  ^^^ 

'*  Frederic  Rogers, 
"Registrar  of  Joint-Stock  Companies." 

It  was  objected, — first,  that  the  said  company,  being  *regis-    r^^oA 
tered  as  above,  became  a  corporation  ;  and  the  case  of  Bnlmer,   ^ 
app.,  Norris,  resp.,  9  0.  B.  N.  S.  19,  *K.  &  G.  321,  was  cited  on   pgon 
that  point, (a)— secondly,  that  the  interest  of  the  proprietors   ^ 
was  merely  personal,  and  did  not  confer  the  right  of  voting. 

Upon  these  grounds  the  revising-barrister  disallowed  the  vote.  He 
also  disallowed  the  votes  of  thirty-eight  other  claimants  under  pre- 
cisely similar  circumstances,  whose  cases  were  consolidated  with  the 
principal  case. 

If  the  decision  was  wrong,  the  names  of  James  Bennett  and  of  the 
other  thirty -eight  persons  were  to  be  restored  to  and  inserted  in  the- 
register. 

JHannen,  for  the  appellant. — A  joint-stock  company  only  becomes 
incorporated  on  complete  registration :  7  &  8  Vict.  c.  110,  ss.  25,  58, 
59.  The  case  of  Bulmer,  app.,  Norris,  resp.,  where  the  company  was 
completely  registered,  is  therefore  inapplicable.  Then  it  is  said  that 
the  shares  in  this  company  are  personalty  only.  It  is  true,  that,  by 
one  of  their  rules  (the  48th)  it  is  declared," that,  as  between  the  pro- 
prietors, the  shares  shall  be  deemed  to  be  personal  estate.  But 
private  agreements  between  parties  cannot,  it  is  submitted,  have  any 
effect  upon  the  legal  incidents  which  attach  to  real  estate.     The  point 

leg eB  arising  from  saob  share,  shall  not,  except  in  eases  provided  for  by  the  53d  orticle  [cotes 
of  executors  or  trustees  under  wills],  be  such  proprietor  until  he  shall  have  executed  a  deed  of 
covenant,  in  such  form  as  the  committee  shall  require,  to  abide  by  the  regulations  of  the  com- 
pany; and,  after  such  execution,  provided  the  same  be  within  two  calendar  months  from  such 
entry,  he  shall  be  entitled  to  such  share  for  all  purposes  from  the  time  of  the  aforesaid  entry, 
but  otherwise  only  from  the  time  of  his  actual  execution  of  such  deed ;  and,  in  the  latter  case, 
all  intermediate  dividends  or  profits  in  respect  of  such  share  shall  sink  into  the  general  fundi 
of  the  company,  for  the  benefit  thereof:  Provided  that,  if  such  new  proprietor  shall  have  pre- 
Tionsly  executed  these  presents,  or  such  deed  of  covenant,  and  shall  at  the  time  of  such  onti7 
continue  bound  to  abide  by  the  regulations  of  the  c»mpony,  he  shall  become  in  respect  of  the 
same  share  a  proprietor  to  all  purposes  from  that  time,  without  then  executing  such  deed." 

(a)  It  was  there  held  that  the  members  or  shareholders  of  a  Joint-stock  company  incorporated 
mider  the  19  A  20  Vict.  e.  47,  and  20  A  21  VicL  c.  14,  have  no  such  freehold  interest,  legal  or 
equitable,  !n  lands  held  by  the  corporation,  as  to  enable  them  to  bo  registered  as  electors, — their 
rIgfaU  being  confined  to  a  proportionate  share  in  the  profits  of  the  company. 
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is  considered  in  the  judgment  in  Bulmer,  app.,  Norris,  resp.,  wb^ro 
Baxter,  app.,  Brown,  reap.,  7  M.  i  G.  198  (nom.  Baxter,  app.,  New- 
man, resp.,  8  Scott  N.  E.  1019,  1  Lutw.  Beg.  Gas.  287),  is  referred  to. 
It  will  be  said  that  the  point  was  not  expressly  decided  in  Baxter, 
app..  Brown,  resp.  But  the  opinion  of  the  court  seems  to  leave  no 
♦5261  ^^^™  ^^^  doubt.     *'  In  general,"  say  the  court,  "  there  can  be  no 

-'  *question  but  that  for  all  purposes  necessary  to  effectuate  the 
intention  of  the  parties,  personal  estate  may  be  considered  as  real,  and 
real  estate  as  personal,  by  a  court  of  equity;  as  in  the  ordinary 
instance  of  money  agreed  or  directed  to  be  laid  out  in  land ;  and  so  in 
the  instance  of  a  real  estate  under  an  absolute  trust  or  direction  to 
sell :  and  against  this  general  rule  our  decision  in  the  present  case  will 
not  in  any  manner  militate.  But,  notwithstanding  this  acknowledged 
doctrine  of  the  court  of  equity,  no  one  can  deny  that  the  land  still 
remains  land,  and  nothing  else ;  and  there  is  no  authority  or  decision, 
that,  for  the  collateral  purpose  of  giving  a  vote,  which  has  no  bearing 
upon  or  reference  whatever  to  the  objects  of  the  copartnership,  the 
right  of  the  cestui  que  trust  should  not  remain  just  as  it  would  have 
been  without  such  declaration  of  trust.  For,  as  to  the  declaration  by 
the  copartners  in  the  deed,  '  that  the  lands  and  buildings  shall  bo 
deemed  and  considered  as  or  in  the  nature  of  personal  estate,  and  not 
real  estate,'  we  think  the  generality  of  these  words  must  necessarilv 
be  limited  by  the  subject-matter  of  the  trusts  declared  by  the  deed, 
and  that  they  can  extend  no  further  than  the  object  and  purposes  of 
the  deed  require :  and,  further,  we  think  it  may  be  considered  as  a 
Tcry  doubtful  question  whether  the  private  agreement  of  parties,  or 
any  authority  short  of  that  of  an  act  of  parliament,  can  deprive  the 
owners  of  the  freehold  of  the  right  of  voting  for  a  member  of  parlia- 
ment, which  is  a  right  inherent  in  the  owners  of  the  freehold,  not  for 
their  own  benefit,  but  for  that  of  the  community  of  which  they  form 
a  part.  But,  however  that  may  be,  it  appears  to  us  such  right  is  left 
altogether  untouched  by  the  objects  and  purposes  for  which  the  trusts 
of  the  deed  now  under  consideration  are  created  and  declared."  The 
authority  of  that  case  stands  unimpeached  by  anything  said  in  the 
judgment  in  Buhner,  app.,  Norris,  resp. 
•5271       *  Welshy  (with  whom  was  Orantham),  for  the  respondent. — As 

-I  to  the  second  question,  whether  the  interest  of  the  shareholders 
in  this  company  is  realty  or  personalty,  since  the  decision  of  this  ooait 
iri  Baxter,  app..  Brown,  resp.,  the  rule  by  which  it  is  govefned  has  been 
correctly  stated  by  Mr.  Rogers  (9th  edit.  21)  thus, — *'  With  regard  to 
shares  in  navigable  rivers,  canals,  &c.,  the  legislature  has  in  many 
cases  declared  them  to  be  real  property ;  in  others,  where  no  such 
express  declaration  has  been  made,  but  where  the  shareholders  in 
respect  of  their  shares  are  actual  proprietors  of  the  soil,  or  where 
they  have  such  rights  arising  in  ana  out  of  the  soil  as  amount  to  an 
incorporeal  hereditament,  the  law  considers  them  real  property.  In 
other  cases,  where  their  right  amounts  to  an  easement  only,  there  is 
no  interest  in  land :  Buckridge  V.  Ingram,  2  Yes.  jun.  652 ;  The  King 
V.  Palmer,  1  B.  i  C.  546  (E.  C.  L.  R.  vol.  8),  2  D.  &  R.  793;  The 
King  V.  The  Earl  of  Portmore,  1  B.  &  C.  551,  2  D.  4;  R.  798;  The 
King  V.  Thomas,  9  B.  &  C.  128  (E.  C.  L.  R.  vol.  17);  The  King  v. 
The  Aire  and  Calder  Navigation,  8  B.  &  Ad.  139  (E.  0.  L.  R.  vol.  28). 
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The  principle  upon  which  the  right  of  voting  depends  in  these  cases, 
seems  to  be  as  follows, — first,  when  the  shareholders  form  a  part  of  a 
corporation  aggregate,  and  the  property  is  vested  in  the  corporate 
body,  the  individual  corporators  cannot  vote, — secondly,  where  the 
flhareholders  do  not  form  part  of  the  corporate  body,  but  have  only  a 
right  to  share  in  the  real  produce  of  the  property  of  the  company, 
whatever  that  may  be,  they  cannot  vote,  because  such  an  interest  is 
personal  property  only,  unless  there  is  something  in  the  act  showing 
a  contrary  intention ;  Bligh  v.  Brent,  2  Y.  &  C.  268,  8  M.  &  W.  422, 
— ^thirdly,  where  an  act  of  parliament  declares  the  shares  to  be  per- 
sonal estate,  no  vote  can  arise  out  of  it ;  8  &  9  Vict.  c.  16,  s.  7, — 
fourthly,  if,  as  in  the  the  New  River  case,  the  individual  corporators 
•have  the  property  vested  in  themselves,  the  corporation  r*52g 
having  only  the  management  of  it,  the  individual  corporators  '• 
-would  probably  be  entitled  to  vote.  The  only  difficulty  in  such  a 
case  is,  to  ascertain  in  what  place  the  party  has  a  sufficient  interest  in 
land  to  entitle  him  to  vote,  as  in  the  instance  of  the  New  River,  which 
runs  through  several  counties :  2  Ves.  182, — fifthly,  if  there  be  no 
act  of  incorporation,  but  lands  are  purchased,  and  conveyed  to  certain 
individuals,   who  execute  a  deed  of  trust  to  divide  the  surplus 

Cfits  among  the  subscribers,  the  shares  of  the  latter  would  not  the 
be  personal  estate  because  land  was  employed  as  the  instrument 
to  produce  such  profit ;  and,  as  such  subscribers  take  no  interest  in 
the  land,  they  would  not  be  entitled  to  vote.  ^  But,  if,  on  the  other 
hand,  the  land  be  conveyed  to  the  subscribers  themselves,  or  to 
trustees  for  their  use,  they  would  then  be  in  the  possession  of  the 
land,  and  entitled  to  vote.  The  case  of  Baxter,  app..  Brown  (or 
Newman),  resp.,  seems  to  establish  this  last  proposition.  In  that  case, 
A.,  B.,  C,  and  D.  subscribed  money,  which  was  applied  to  the  pur- 
chase of  freehold  land  conveyed  to  A.  and  B.  in  fee,  and  to  the 
erection  of  a  mill  built  on  the  land,  and  to  the  buying  of  machinery 
for  the  use  of  the  mill.  By  a  partnership  deed  executed  by  the  four, 
it  was  declared  that  A.  and  B.  should  stand  seised  and  possessed  of 
all  the  estates  real  and  personal  of  the  partnership,  in  trust  for  them- 
selves and  the  other  partners  as  part  of  their  stock  in  trade, — that  the 
land  and  mill  should  be  deemed  personal  and  not  real  estate,  and  be 
held  in  trust  as  part  of  the  stock  in  trade.  A.  and  B.  had  also  power 
to  mortgage,  which  they  did  not  exercise,  but  borrowed  money,  giving 
their  own  bonds  and  notes  as  a  security.  It  was  held  that  each  part- 
ner took  an  equitable  interest  in  the  realty  to  the  extent  of  the  amount 
of  his  shares,  and  *that  the  clauses  declaring  that  the  lands,  &c.,  r^tgoQ 
should  be  considered  as  personalty,  did  not  extend  beyond  the  ^ 
regulation  of  the  enjoyment  of  the  property.  The  court  expressed  a 
doubt  whether  anything  short  of  a  statute  could  deprive  the  owner  of 
a  freehold  of  his  elective  franchise."  Here,  by  the  very  constitution 
of  the  company,  the  shareholders  have  no  interest  in  the  land  itself, 
but  only  in  the  profits.  In  Bligh  v.  Brent,  2  Y.  &  0.  268,  it  was 
expressly  held  that  real  estate  held  for  the  purposes  of  a  trading  com- 
pany, is,  in  equity,  to  be  deemed  in  the  nature  of  personal  estate, 
although  the  company  is  a  corporation,  and  the  shares  are  assignable, 
and  one  shareholder  is  not  answerable  for  the  acts  of  another  in 
velatioB  lo  the  partnership  concern.    [Williams,  J. — ^In  Myers  if. 
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Perigal,  11  C.  B.  90  (E.  C.  L.  R.  vol.  73),  this  court  held  that  shares 
in  a  banking  company,  where  the  real  estate  was  vested  in  trustees, 
and  the  shareholders  were  entitled  to  profits  only,  were  not  within  the 
morimain  acts.]  And  that  was  confirmed  by  Sir  L.  Shadwell,  V.  C, 
Myers  v,  Perigal,  16  Simons  533,  and  by  Lord  St.  Leonards,  Myers 
V.  Perigal,  2  De  Gex,  M'N.  &  G.  699.  The  transfer  of  the  shares 
here  is  to  be  made  in  a  manner  which  is  wholly  inapplicable  to  the 
passing  of  real  estate.  Baxter,  app.,  Brown,  resp.,  was  a  totally 
difiFerent  case  from  this.  That  was  a  private  partnership.  Each  of 
the  partners  had  an  interest  in  the  real  estate,  because  each  subscribed 
money  to  buy  the  land.'  The  conveyance,  it  is  true,  was  to  two  of 
them  only,  but  in  trust  for  themselves  and  their  partners.  It  was 
clearly  an  equitable  freehold  in  the  cestui  que  trust.  [Williams,  J. — 
Speaking  of  Baxter,  app.,  Brown,  resp.,  in  Myers  i'.  Perigal,  2  De  Gex, 
M*N.  &  G.  622,  Lord  St.  Leonards  says:  "I  have  some  difficulty  in 
reconciling  that  case  with  the  late  authorities  :  but,  looking  at  the  act 
of  parliament  regulating  the  qualification  to  vote,  it  gives  the  same 
*oS01  ^'S^^  ^^  v^^^  *^^  respect  of  an  equitable  interest  as  of  the  legal 
J  ownership;  and  the  decision,  therefore,  only  amounted  to  this, 
that  the  right  to  vote  being  conferred  by  act  of  parliament,  could  not 
be  taken  away  except  by  act  of  parliament.  If  such  was  not  the 
effect  of  that  decision,  it  is  undistinguishable  from  the  later  decision 
of  the  same  court,  which  has  now  certified  that  this  case  does  not  fall 
within  the  Statute  of  Mortmain.  I  am  consequently  relieved  from 
the  weight  of  the  authority  of  Baxter,  app..  Brown,  resp."]  The 
deed  there  could  not  be  permitted  to  control  the  act  of  parliameot 
giving  the  vote. 

Ilannen^  in  reply. — In  no  case  has  such  a  question  as  this  been 
raised,  except  in  the  case  of  a  corporation.  [Williahs,  J. — Myers 
V.  Perigal  was  not  the  case  of  a  corporation.  WeUby. — ^Neither  was 
Watson  V.  Spratley,  10  Exch.  222 :  that  was  the  case  of  shares  in  a 
cost-book  mine.  Williams,  J.— In  Williams  v.  Hall,  6  De  Gex, 
M'N.  &  G.  74,  it  was  held  by  Lord  Cranworth  that  shares  in  an  inoor- 
poraled  company  are  not  an  estate  or  interest  in  land  within  the 
meaning  of  the  Statute  of  Mortmain ;  nor  does  it  make  any  difference 
that  the  act  of  parliament  incorporating  the  company  does  not  contain 
a  clause  declaring  the  shares  to  be  personal  estate.  He  puts  it  as  a 
settled  point.]  Individuals  cannot,  it  is  submitted,  by  agreement 
among  themselves,  alter  the  nature  and  incidents  of  real  property. 
Though  the  legal  estate  is  in  the  trustees,  the  proprietors  reserve  to 
themselves  the  full  control  over  it  by  their  committee  of  manage- 
ment. The  case,  therefore,  cannot  be  distinguished  from  tiiat  of  an 
ordinary  partnership,  one  member  of  which  is  permitted  to  bold  the 
land,  the  others  directing  how  it  shall  be  employed.  [KIbatixg,  J. — 
Would  an  original  shareholder  by  transferring  bis  shares  cease  to 
'■^SSH  ^^^^  ^°  *interest  in  the  freehold?]  The  transferee  would 
^  become  the  cestui  que  trust,  and  he  would  thus  acquire  such  an 
equitable  interest  as  to  confer  on  him  a  vote,  leaving  the  iegal  estate 
where  it  was. 

£bl^,  Q.  J.-tI  am  of  opinion  that  the  revising-barrister  in  this  case 
was  right  in  holding  that  the  franchise  was  not  gained.  He  was  right 
in  respect  of  one  of  the  points  taken  before  him,  viz.,  that  the  ah^rea 
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in  this  company  were  not  an  interest  in  land.  As  to  the  other  point, 
I  think  he  was  wrong  in  holding  that  the  shareholders  were  in  the 
nature  of  a  corporation.  The  company  was  formed  for  the  purpose 
of  establishing  a  Corn  Exchange  in  Manchester.  The  deed  shows 
how  the  land  was  to  be  held, — the  legal  estate  to  be  vested  in  trustees 
for  ever.  The  committee  of  management  was  by  means  of  rents  and 
subscription^  to  make  profits  out  of  the  undertaking,  and,  after  pay- 
ment of  expenses  and  outgoings,  to  divide  the  surplus  amongst  the 
shareholders.  The  efifect  of  that  deed  in  my  opinion  is,  to  give  to 
each  shareholder  a  right  to  his  share  of  the  profits,  but  not  to  confer 
npon  him  any  right  in  the  land  which  is  vested  in  the  trustees.  It  is 
clear  that  that  was  the  intention  of  the  deed.  The  declaration  that 
the  shares  are  to  be  deemed  personal  estate  only,  the  mode  of  transfer, 
ivhich  is  inconsistent  with  the  rules  of  law  as  to  the  transfer  of  real 
estate,  and  the  whole  tenor  of  the  deed,  seems  to  constitute  a  sort  of 
interest  which  is  well  known  and  has  frequently  been  the  subject  of 
consideration  in  dealing  with  joint-stock  companies.  Is  there,  then, 
any  law  which  prevents  that  intention  from  having  effect?  The 
members  of  these  associations  may  agree  that  the  land  shall  be  held 
by  the  trustees  in  such  manner  as  they  may  think  fit.  The  legal  estate 
is  by  the  40th  and  46th  clauses  declared  *to  be  vested  in  the  r^Koo 
trustees,  who  are  to  act  under  the  direction  of  the  committee  '■ 
of  management,  having  themselves  very  limited  powers.  The  com- 
mittee are  to  form  the  governing  body,  letting  the  rooms  and  cellars, 
&c.,  and  doing  all  those  things  which  are  to  produce  profit  to  the 
shareholders.  That  is  the  nature  of  the  contract  which  these  persons 
have  entered  into.  The  case  of  Bulmer,  app.,  Norris,  resp.,  where  a 
very  learned  and  elaborate  judgment  was  given  by  one  of  my  Breth- 
ren, goes  very  fully  into  the  authorities.  It  was  a  case  of  a  joint-stock 
company  incorporated  under  the  19  &  20  Vict.  c.  47  and  20  &  21 
Vict.  c.  14 :  but  it  is  assumed  in  the  judgment  that  there  may  be  many 
forms  of  companies  contemplating  the  vesting  of  their  lands  in  trus- 
tees, the  members  or  shareholders  having  a  right  to  participate  in 
profits,  but  possessing  none  of  the  rights  and  burthened  with  none  of 
the  liabilities  which  belong  to  the  proprietors  of  real  estate.  So  it  is 
with  respect  to  companies  taking  advantage  of  the  provisions  of  the 
Joint  Stock  Companies'  Acts.  Such  also  is  the  very  learned  judgment 
of  Martin,  B.,  in  the  case  of  Watson  v,  Spratley,  10  Exch.  222,  to  the 
effect  that  shares  in  a  company  established  for  the  purpose  of  working 
a  mine  on  the  cost-book  principle, — the  mine  being  vested  in  the 
parser,  and  the  co-adventurers  being  only  entitled  to  a  share  of 
profits, — were  not  an  interest  in  land  within  the  4th  section  of  the 
Statute  of  Frauds.  Although  the  judges  were  divided  as  to  whether 
or  not  the  opinion  of  the  jury  should  have  been  taken  upon  the  facts, 
yet  they  all  agree,  that,  if  the  purser  of  the  mine,  who  had  himself  the 
set  or  grant  of  it,  had  the  mine  and  machinery  and  plant  vested  in 
him  in  trust  to  employ  the  machinery  in  working  the  mine  and 
making  the  most  profit  of  it  for  the  benefit  of  the  co-adventurers,  who 
were  to  share  the  profit  only,  such  interest  was  ^transferable  r«5go 
br  parol,  and  might  be  bargained  for  by  parol.  My  Brother  ^ 
Martin,  after  referring  to  Bligh  v.  Brent,  2  Y.  &  0.  268,  and  Duncuft 
V.  Albrecht,  12  Sim.  189,  for  the'  purpose  of  showing  that  shares  in 
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an  incorporated  (by  act  of  parliament)  joint-stock  company,  a  part  of 
whose  capital  stock  consists  of  land,  do  not  constitute  an  interest  in 
land,  goes  on  to  say:  ^'This  being  the  well-established  law  in  regard 
to  shares  in  incorporated  joint-stock  companies,  the  present  question 
is,  whether  it  be  diflferent  in  regard  to  shares  in  unincorporated  ones. 
It  would  be  unfortunate  if  it  were  found  to  be  so.  I  think,  however, 
there  is  no  such  difference.  In  substance  and  reality,  the  interest  of 
the  shareholder  in  the  raining  unincorporated  company  and  in  the 
incorporated  joint-stock  company  is  exactly  the  same.  In  both  it  is 
an  interest  in  the  ultimate  profits.  In  neither  can  the  shareholder 
directly  intermeddle  or  deal  with  the  land ;  and  although  apparently 
in  a  mining  company  the  interest  of  the  shareholder  in  land  seems  to 
be  greater  than  in  ordinary  trading  joint-stock  corapaniep,  neverthe- 
less almost  all  trading  companies  have  houses  or  land,  and  without 
them  their  business  could  not  in  general  be  carried  on,  as  was  ob* 
served  by  the  Vice-Chancellor  in  Hilton  v.  Giraud,  1  De  Gex  k  S. 
187."  All  the  judges  agreed,  that,  if  the  jury  found  that  it  was  the 
intention  of  the  parties  that  the  land  should  vest  in  the  purser,  and 
that  the  co-adventurers  should  only  be  entitled  to  a  share  of  profits, 
the  law  would  carry  that  intention  into  effect.  The  case  of  Myers  v. 
Perigal,  where  it  was  held  that  shares  in  such  a  company  as  this  are 
not  within  the  Mortmain  Act,  is  to  the  same  effect.  And,  whether 
the  dissatisfaction  of  Lord  St.  Leonards  with  the  decision  of  this  court 
,  in  Baxter,  app..  Brown  (or  Newman),  resp.,  be  well  founded  or  not, 
^'-oAi  ^^^  tenor  of  the  cases  to  which  I  have  adverted  ^satisfies  me 
^  ^  that  the  conclusion  arrived  at  by  the  revising-barrister  here 
was  correct. 

Williams,  J. — I  am  of  the  same  opinion.  This  case  must  be  gov* 
erned  by  the  principle  which  has  been  established  in  the  several  cases 
which  have  been  referred  to  in  the  course  of  the  argument,  and  espe- 
cially in  the  case  of  Edwards  v.  Hall,  6  De  Gex,  M*N.  &  G.  74,  where 
it  was  held  by  Lord  Granworth,  upon  a  careful  review  of  all  the 
authoritios,  that  shares  in  joint-stock  companies, — canal,  waterworks, 
and  gas-light  companies, — are  not  an  estate  or  interest  in  land  within 
the  meaning  of  the  Statute  of  Mortmain,  whether  the  act  of  parlia- 
ment incorporating  the  company  does  or  does  not  contain  a  clause 
declaring  the  shares  to  be  personal  estate.  That  principle  has,  in 
Myers  v.  Perigal,  been  solemnly  decided  to  apply  equally  to  a  com- 
pany not  incorporated  by  act  of  parliament.  The  principle  established 
by  these  cases  is  this,  that  a  shareholder  in  a  company  of  this  descrip- 
tion has  no  direct  interest  in  or  right  to  any  specific  portion  of  the 
property  of  the  company,  but  only  a  right  to  receive  a  share  of  the 
profits.  Applying  that  principle  to  the  present  case,  it  seems  to  me, 
that,  according  to  the  terms  of  the  deed  of  settlement  which  governs 
the  affairs  of  this  company,  the  income  of  the  real  estate  in  respect  of 
which  the  franchise  is  claimed  is  lo  be  taken  by  the  committee  ap- 
pointed to  conduct  the  business  of  the  company :  and  they,  having 
received  the  income  and  made  the  necessary  disbursements  for  carry* 
ing  on  the  concern,  are  to  pay  aver  the  balance  to  and  amongst  tne 
shareholders.  What  each  shareholder  is  entitled  to,  therefore,  is,  not 
any  particular  income  arising  from^  the  land  held  by  the  trustees. 
If  either  in  law  nor  in  equity  is  he  so'enticled.   All  he  is  entitled  to,  is, 
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a  proportionate  share  *of  the  profits.  According,  therefore,  to  r^coR 
the  principle  which  led  the  courts  ia  those  cases  to  hold  that  ^ 
shares  in  the  companies  which  came  under  consideration  before  them 
did  not  constitute  an  interest  in  land,  I  am  of  opinion  that  the  share- 
holders in  this  case  have  no  such  interest^  legal  or  equitable,  in  this 
land,  or  in  the  income  arising  from  it,  as  to  confer  upon  them  the 
franchise. 

KsATiNa,  J.(a)— I  am  of  the  same  opinion.    I  think  the  share- 
holders in  this  company  have  no  interest  either  legal  or  equitable  in 
the  land  so  as  to  acquire  a  right  to  vote  in  respect  of  it.    The  deed 
of  settlement  under  which  they  claim  clearly  does  not  confer  it.    That 
deed  creates  a  certain  amount  of  capital,  which  is  to  be  divided  into 
a  certain  number  of  shares.    Land  is  to  be  purchased  and  a  corn- 
exchange  built ;  and  the  business  of  the  company  is  to  be  conducted 
by  a  committee  of  management  by  whom  the  profits  are  to  be  divided 
amongst  the  shareholders.   The  shares  are  to  be  transferable  as  shares 
are  usually  transferable  in  joint-stock  companies.     Such  being  the 
nature  and  constitution  of  the  company,  what  are  the  rights  of  an 
individual  shareholder  7     Could  he  go  at  any  time  and  receive  any 
particular  moneys  for  rent  of  rooms  or  standings  in  the  market? 
Certainly  not.    All  he  is  entitled  to,  is,  the  dividend  upon  his  shares^ 
resulting  from  the  profits  made  by  the  company.    Unless,  therefor^, 
Mr.  Hannen's  proposition, — ^that  it  is  not  competent  to  parties  so  to> 
deal  with  real  property  as  to  take  away  from  it  one  of  its  incidents,, 
viz.,  its  capacity  to  confer  a  vote, — can  be  sustained,  the  clain^  of  the 
appellant  in  this  case  cannot  be  allowed.    That  that  proposition  cannot 
be  sustained,  is  clearly  settled  by  the  cases  of  Watson  zr.  Spratley,  10* 
Exch.  222,  and  *Myers  v.  Perigal,  11  C.  B.  90,  16  Siraons>  r^^oa 
5«8,  2  De  Gex,  M'N.  &  G.  59*;  nor  is  there  any  authority  at  »•  ^^ 
all  that  I  am  aware  of  in  its  favour.    And,  sJthough  the  Gourt  in 
But^,  app.^  Browa  (or  Newman^  reap.,  7  M.  &  6. 198  (B.  0.  L.  R. 
vol.  49),  8  Scott  N.  R.  1019, 1  Lutw.  Beg.  Cas.  287,  held,  that,,  where 
real  property  was  held  by  two  upon  trust  for  the  benefit  of  them- 
selves and  their  partners  in  an  ordinary  partnership  as  part  of  their 
partnership  joint  stock  in  trade,  each  partner  had  an  interest  in  the 
realty  corresponding  with  the  amount  of  his  share  in  the  partnership, 
-^they  did  not,  I  apprehend,  intend  to  lay  it  down  that  the  partners 
mieht  not,  if  so  minded,  have  dealt  with  the  realty  in  such  a  way  aa 
to  disqualify  themselves  from  voting  in  reapect  of  it.    For  these  rea- 
80DS,  I  am  (^  opinion  that  the  revising-barrister  rightly  decided 
agaiast  the  claim  of  these  shareholders  to  be  registered. 

Decision  affirmed,  with  costs. 

(a)  BylM,  J.,  WW  ftbflMit  bjr  naoa  of  indlspoiitfott. 

c.  a.  V.  0.,  V0ftf4  XV.— 21 
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Borough  of  KIDDERMINSTER. 

ALFRED  WILLIAM  CROWTHER,  Appellant;  GEORGE  BRAD- 
NEY,  Respondent.     Nov.  28. 

Where  there  are  two  lists  of  voters  for  a  borough,  the  notice  of  objeetion  should  diiUnetly 
state  on  which  the  objector's  name  appears. 

The  parish  of  K.  consists  of  the  horo\»gK  of  K.,  the/oret^n  of  K.,  and  the  hamlet  of  L  M. 
<  which  latter  is  not  within  the  parliamentary  borongh), — for  each  of  which  separate  overseen 
are  appointed  and  separate  rates  are  made.  T%do  lists  of  persons  entitled  to  rote  in  K.  aremsde 
oat, — one,  of  persons  so  entitled  in  respect  of  property  occupied  within  the  horougk  of  K. ;  the 
other,  of  persons  so  entitled  in  respect  of  property  occupied  ^thin  the/oret^n  of  theparitkot 
K. — the  former  is  signed  by  the  overseers  of  the  borough,  the  latter  by  the  overseers  of  the 
foreign : — Held,  that  a  notice  of  objection  signed  "  0.  B.,  on  the  list  of  persons  entitled  to  vote 
in  the  election  of  members  for  the  6oroii^&  of  K.,  in  respect  of  property  occupied  within  tiM 
j>arith  of  K.,"  was  insufficient.  * 

At  a  court  held  for  the  revision  of  the  lists  of  voters  for  the 

•*iS71  ^o^^^K^  ^^  Kidderminster,  George  Bradney  'objected  to  the 

■I   name  of  Alfred  William  Crowther  being  retained  on  the  list 

of  persons  entitled  to  vote  in  the  election  of  a  member  for  the  borough 

xof  Kidderminster. 

The  notices  of  objection  both  to  the  overseers  and  to  the  said  Al- 
jfred  William  Crowther  were  signed  thus:  "George  Bradney,  of 
Wharf  Hill,  on  the  list  of  persons  entitled  to  vote  in  the  election  of 
.a  member  for  the  borough  of  Kidderminster,  in  respect  of  property 
occupied  within  the  parish  of  Kidderminster." 

The  ancient  parish  of  Kidderminster  consists  of  the  borough  of 
Kidderminster,  the  foreign  of  Kidderminster,  and  the  hamlet  of  Lower 
.Mitton,  for  each  of  which  separate  and  distinct  overseers,  churchward- 
ens, highway  surveyors,  and  other  parochial  officers  are  appointed, 
and  separate  and  distinct  rates  are  laid. 

The  hamlet  of  Lower  Mitton  is  within  the  parliamentary  borough 
of  Bewdley. 

The  said  George  Bradney,  in  his  notices  of  objection  to  the  respect- 
ive overseers  of  the  said  parishes  or  districts  of  Kidderminster  bo- 
rough and*  Kidderminster  foreign,  addressed  his  notices  respectively 
as  follows:  "To  the  overseers  of  the  parish  of  the  borough  of  Kid- 
derminster," and  '*  To  the  overseers  of  the  foreign  of  the  parish  of 
•Kidderminster," 

Two  lists  of  persons  entitled  to  vote  for  the  parliamentary  borough 
.of  Kidderminster  were  made  out  and  published  in  the  present  year, 
— one  headed  "List  of  persons  entitled  to  vote  in  the  election  of  a 
member;  for  the  borough  of  Kidderminster,  county  of  Worcester,  in 
respect  of  property  occupied  within  the  said  borough  of  Kidder 
minster,"  purporting  to  be  signed  by  three  persons  describing  them- 
fielves  as  *'  overseers  of  the  borough  of  Kidderminster,"  and  the  other 
headed  "List  of  persons  entitled  to  vote  in  the  election  of  a  member 
*6381   ^^^  ^^®  borough  of  Kidderminster,  in  the  ♦county  of  Worces- 
■I  ter,  in  respect  of  property  occupied  within  the  foreign  of  the 
parish  of  Kidderminster,"  .purporting  to  be  signed  by  three  other 
persons  describing  themselves  as  *'  overseers  of  the  foreign  of  Kidder- 
minster." 

The  name  of  George  Bradney  was  on  the  first-mentioned  list 
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It  was  objected,  on  behalf  of  the  said  A.  W.  Crowther,  that  the 
notices  of  objection,  which  were  in  all  other  respects  good,  were  in- 
sufficient, inasmuch  as  the  said  George  Bradnej  stated  himself  to  be 
CD  "  the  list  of  persons  entitled  to  vote  in  the  election  of  a  member 
for  the  borough  of  Kidderminster,  in  respect  of  property  occupied 
within  the  parish  of  Kidderminster,"  whereas  he  should  have  stated 
on  which  of  the  said  two  lists  of  voters  his  name  appeared. 

The  revising-barrister  held  that  the  notice  of  objection  was  suf- 
ficient; and,  the  said  Alfred  William  Crowther  having  failed  to 
prove  a  qualification,  he  expunged  his  name  from  the  list  of  voters. 

Twelve  other  persons  whose  names  and  qualifications  were  set  out 
in  a  schedule  annexed  to  the  case  were  also  objected  to  by  the  said 
George  Bradney,  and,  failing  to  prove  their  qualifications,  the  revising- 
barrister  expunged  their  names ;  but,  the  like  objection  to  the  notice 
of  objection  in  each  of  their  cases  existed  and  was  taken  before  him, 
and  he  gave  the  same  decision  thereon,  and  consolidated  them  with 
the  principal  case. 

If  the  court  should  be  of  opinion  that  such  notices  of  objection 
were  insufficient^  then  the  name  of  the  said  A.  W.  Crowther  and  also 
the  names  of  the  several  other  persons  mentioned  in  the  schedule  were 
to  be  restored  to  the  respective  lists  of  voters  from  which  the  same 
had  been  expunged,  and  the  register  of  voters  was  to  be  altered  ac- 
cordingly. But,  if  the  court  ^should  be  of  opinion  that  such  r«5QA 
notices  of  objection  were  sufficient^  the  register  of  voters  was  •• 
to  remain  unaltered. 

Karslake,  Q.  0.  (with  whom  was  The  Hon.  B.  Baurke),  for  the  ap- 
pelant.— This  objection  arises  upon  the  17th  section  of  the  6  &  7 
Vict.  c.  18,  which  enacts  that  every  person  whose  name  shall  have 
been  inserted  in  any  list  of  voters  for  any  citv  or  borough,  may  ob- 
ject to  any  other  person  as  not  being  entitlea  to  have  his  name  in- 
serted in  any  list  of  voters  for  the  same  city  or  borough ;  and  every 
person  so  objecting  shall  give  notices  according  to  the  forms  numbered 
10  and  11  in  Sch^ule  B.,  ''  to  the  overseers  who  shall  have  made  out 
the  list  in  which  the  name  of  the  person  so  objected  to  shall  have  been 
inserted,"  and  also  to  the  person  objected  to.  The  forms  given  in  the 
Schedule  require  the  objector's  signature  thus : — '*  A.  B.,  o^  &o.,  on  the 

list  of  voters  for  the  parish  of ."    The  parish  of  Kidderminster 

consists  of  the  borough  of  Kidderminster,  the  foreign  of  Kidder- 
minster, and  the  hamlet  of  Lower  Mitton, — for  each  of  which  sepa- 
rate overseers  are  appointed.  Two  lists  of  persons  entitled  to  vote  in 
Kidderminster  are  made  out, — one,  of  persons  so  entitled  "  in  respect 
of  property  occupied  within  the  borough  of  Kidderminster,"  the  other, 
of  persons  so  entitled  "  in  respect  of  property  occupied  within  tiiefor- 
ngno/  the  pariah  of  Kidderminster:"  the  former  is  signed  by  "the 
overseers  of  the  borough  of  Kidderminster,"  the  latter  bv  "the  over- 
seers of  the  foreign  of  Kidderminster."  The  notice  of  objection  here 
is  signed  by  "  George  Bradney,  on  tlie  Hat  of  persons  entitled  to  vote 
in  the  election  of  a  member  for  the  borough  of  Kidderminster,  in  re- 
spect of  property  occupied  within  the  parish  of  Kidderminster."  Thia 
is  clearly  insufficient.  The  objector  should  have  pointed  *out  r#5^ 
aocurately  the  situation  of  the  property  he  oocupies,  in  order  ^ 
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tb  sbow  to  wbich  list  reference  is  to  be  made,  to  ascertain  whether  d 
not  he  is  a  person  entitled  to  object.  [Williams,  J. — The  objeotioi 
tb  the  notice  is,  that  it  would  require  the  voter  to  search  two  lists. 
The  point  arose  last  year  in  a  case  of  Samuel,  app.,  Hitchmough, 
resp.,  18  0.  B.  N.  S.  3  (E.  C.  L.  R.  vol.  106),  K.  &  Q.  622.  There,  a 
notice  of  objection  to  a  borough  voter,  in  the  form  prescribed  by  the 
Schedule  B.  No.  11,  described  the  objector  as  being  "on  the  list  of 
voters  for  the  parish  of  St.  Paul."  It  appeared  that  there  were  two 
lists  made  out  for  the  parish  of  St.  Paul.,  viz.,  the  101.  or  new  quali- 
fication list,  and  the  reserved  right  list.  The  revising-barrister  de- 
cided that  the  description  of  the  objector  Was  insufficient,  for  not  stat- 
ing on  which  of  the  two  lists  hi&  name  appeared.  But  the  court  re- 
versed his  decision.]  There,  the  objector  had  complied  literally  with 
the  terms  of  the  statute :  there  were  two  lists,  both  made  out  by  the 
dame  overseers,  and  together  forming  one  document.  In  Eidsforth, 
app.,  Farrer,  resp.,  4  C.  B.  9  (E.  C.  L.  R.  vol.  56),  1  Lutw.  Reg.  Caa. 
517,  the  objector  was  described  as  "  B.  F.,  of,  &c.,  on  the  list  of  voters 
for  the  borough  of  L."  The  re^ster  of  voters  for  the  borough  of  L. 
consisted  of  four  separate  lists,  viz.  one  of  lOZ.  householders  for  each 
of  three  townships  comprised  in  it ;  and  one  of  the  freemen  of  the 
borough.  The  objectors  name  was  on  the  last-mentioned  list  only; 
and  the  court  held  the  description  insufficient.  Maule,  J.,  there 
says:  "The  Registration  Act,  the  I7th  section  of  which  is  the 
subject  of  contention  in  the  present  case,  was  passed  chiefly  U> 
remedy  certain  defects  and  inconveniences  found  in  the  operation 
of  the  2  W.  4,  c.  45.  One  of  those  defects  was,  that,  under  s. 
47  of  the  last-mentioned  act,  and  the  Schedule  I.  No.  5,  appended 
thereto,  viz.  in  the  notice  of  objection  to  be  given  to  the  overseers  or 
*54n  *^^^^'®^^^'^»  ^^^^^  ^^^  ^  ^^°*  ^f  convenient  particularity,  and 
^  that  the  act  was  totally  silent  as  to  notice  to  the  party  objected 
to.  Tb^  spirit  of  the  6  &  7  Vict.  c.  18,  is,  to  afford  additional  facilities 
to  parties  in  sustaining  their  right  to  be  on  the  register,  if  they  have 
it.  The  power  to  object  is  not  given  in  respect  of  the  party*s  fran- 
oUse,  but  only  in  respect  of  his  name  being  on  some  one  list  of  voters 
fbr  the  city  or  borongh.  When  a  man  has  a  power  conferred  upon 
Mm  by  ac^  of  parliament  of  dealing  with  the  rights  of  another,  he 
mudt  show  distinctly  th&t  he  falls  within  the  description  of  persons  to 
ifhom  such  power  is  given."  Here,  there  iB  no  snch  list  as  the  objector 
desoribes;  for,  the  "pariBh"  of  Kidderminster  consists  of  three  sepa- 
rtite^di visions,  one  of  which  (the  hfimlet  of  Lower  Mitton)  is  out  of  the 
parliamentary  borough,  and  his  property  may  be  there.  Btis  right  to 
object  exisfe  only  by  reason  of  his  being  on  a  particular  list.  In 
Tiidball,  app.,  The  Town  Gterk  of  Bristol,  resp.,  7  Scott  N.  R.  4S6,  5 
M.  &  6.  6,  1  Lutw.  Reg.  Gae,  7,  the  objector  wad  d^cribed  as  "  W.  T., 
of>  &C.,  on  the  list  of  voters  for  the  parish  of  Clifkon  :'*  the  name  of 
W.  T.  a^ppeared  on  the  Kst  o{  freemen  of  the  city  of  Bristol  only,  and 
ffA  thalt  Hgt  he  was  described  as  of  Khe  parish  of  Clifton ;  and  the  aotice 
«lts  hOi  inffufieien^.  Tiadal,  0.  J.,  there  says:  ''It  appears  to  me 
tlM  the  pwiy  objeiefSi]^  iw  this  case  has  failed  ptaoetiy  to  destsrito 
hinself :  he  beis  fetfowsd  tite  form  No.  II  in  the  scheanle  mx>fe  closely 
ttain  hestoald  hi^«i6»dMe.   HehMi  unittxfy  deseribsd  himself  as  Wng 
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'on  the  list  of  voters  for  the  parish  of  Clifton,'  whereas  in  fact  his 
name  only  appears  upon  '  the  list  of  the  freemen  of  the  city  of  Bristol.' 
It  may  be  that  the  lists  of  voters  for  the  city  are  very  numerous :  any 
informality,  therefore,  of  this  sort  would  necessarily  throw  upon  the 
party  objected  to  a  greater  degree  of  difficulty  in  ascertaining  by 
whom  the  objection  is  *made  than  the  act  of  parliament  con-  r^c^o 
templated."  [Kbating,J. — Suppose  the  objector  had  described  L 
himself  as  being  "  on  the  list  of  voters  for  the  borough  of  Kidder- 
minster," would  not  that  have  sufficed  ?]  It  may  be :  but  he  does  not 
say  so. 

Wekby,  for  the  respondent. — It  is  assumed  on  the  other  side  that 
there  are  three  parishes  in  Kidderminster.  That,  however,  is  not  so : 
there  is  but  one  parish,  which  consists  of  three  divisions  which  may 
he  called  townships,  viz.,  the  borough  and  the  foreign  of  Kiddermin- 
ster, and  the  hamlet  of  Lower  Mitton.  [By;LBS,  J. — Each  has  its 
separate  overseers,  churchwardens,  &q.,  and  separate  rates  are  made 
for  each.]  It  does  not  appear  that  there  is  more  than  one  pariah 
church.  [Btlks,  J. — There  must  be  other  places  of  worship:  and 
the  lists  must  appear  on  j^ll, — 6  &  7  Vict.  c.  18,  s.  23.]  The  case  of 
Samuel,  app.,  Hitchmough,  resp.,  is  very  little  removed  from  this  case. 
Both  lists  must  of  necessity  appear  on  the  church  door.  [Byles,  J. — 
Both  were  in  that  case  made  out  by  the  same  overseers :  here  the  lists 
are  made  out  by  two  different  sets  of  overseers.]  Both  form  substan- 
tially one  list, — the  borough  list.  The  revising-barrister  finds  that 
the  objector^s  name  was  on  one  of  the  lists ;  he  does  not  find  that  any- 
body was  or  could  be  misled;  but  he  finds  that  the  notice  wa^ 
sufficient. 

Erle,  C.  J. — Where  there  are  two  separate  lists,  the  person  object- 
ing must  state  distinctly  which  of  the  two  he  is  on.  The  notice  here 
is  equivalent  to  the  party's  saying,  "  I  am  on  one  of  the  lists  of  voters 
for  the  borough  of  Kidderminster."  The  decision  of  the  revising- 
barrister  was  wrong,  and  must  be  reversed. 

The  rest  of  the  court  concurring,  Decision  reversed. 


♦City  of  EXETER.  [*54S 

SIDNEY  RICE  FORCE,  Appellant;  THOMAS  FLOUD, 
Bespondent.    Nov.  28. 

Tke  MiU«  of  oVSeoUon  gtrei  lo  a  eonnty  yoter  wm  as  follows :— "  To  Mt.  SMney  Bioa  Foroai 
I  hereby  give  70a  ootioo  that  I  ol)||ect  to  tba  name^f  Foreo,  Sidney  Biee,  being  retained  on  tb# 
Ii«V'  Ae.,— inserting  the  name  of  tbe  party  instead  of  the  prononn  "yoxu,"  which  is  in  the  fonn 
No.  11,  Sched.  B.  (6  A  T  Viet  0.  18) :  Held,  a  sulBoient  compliance  with  s.  17. 

Bold  alaoy  that,  if  neoessary,  this  was  an  inaoooraoy  of  deeeription  which  was  amendable  ondar 

«.m. 

At  a  court  held  for  the  revision  of  the  lists  of  voters  for  the  city 
of  Exeter,  Thomas  Fioud  objected  to  the  name  of  Sidney  Bice  Force 
being  retained  on  the  list  of  persons  entitled  to  vote  as  occupiers  in 
the  election  of  members  for  the  city  of  Exeter. 
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Sidney  Bice  Force  stood  on  the  occupiers'  list  of  the  parish  of  St. 
Sid  well  thus : — 


ChristiAn  name,  Ao. 


Force,  Sydney  Rice. 


Plmce  of  abode. 


Dix'8  Field. 


Natnre  cf  quali' 
ficatlon. 


Hoase. 


street,  Ac^  where  litiiatei  Ac 


Dix's  field,  in  succession  from 
house  Sidwell  Street 


The  notices  of  objection  were  duly  served ;  and  the  only  question 
raised,  was,  as  to  the  form  of  the  notice  of  objection  given  to  the 
party  objected  to,  which  was  in  the  following  form : — 

••  To  Mr.  Sidney  Bice  Force. 

"  I  hereby  give  you  notice  that  I  object  to  the  name  of  Force^  Sidney 
Bice,  being  retained  on  the  list  of  persons  entitled  to  vote  as  occupiers 
in  the  election  of  members  for  the  city  of  Exeter.  Dated  this  20ih 
day  of  August,  1863. 

(Signed)  "  Thomas  Floud,  of  Bedford  Circus,  in  the  pre- 
cinct of  Bedford,  on  the  list  of  voters  for  the 
said  precinct  of  Bedford,  in  the  said  city  of 
Exeter." 

On  the  part  of  the  appellant,  it  was  contended  that  this  notice  waa 
•lUdl  ^^"»  because  it  was  not  according  to  *the  form  No.  11  in  the 
^**-l  Schedule  B.  of  the  statute  6  &  7  Vict.  c.  18. 

It  was  argued  that  the  notice  ought  to  have  run  thus, — "I  object  to 
your  name  being  retained,"  &c. ;  and  great  stress  was  laid  on  the  cir- 
cumstance, that,  by  the  17th  section  of  the  statute,  the  notice  to  the 
party  objected  to  is  required  to  be  "according  to  the  form  numbered 
11,  Schedule  B,"  omitting  the  words  '*  or  to  the  like  effect,"  which 
occur  in  the  15th  and  17th  sections  in  speaking  of  other  notices. 

It  was  also  urged  that  the  transposition  of  the  Christian  names  and 
surname  in  the  body  of  the  notice  was  likely  to  mislead  the  party 
receiving  the  notice,  as  to  its  meaning ;  and  that  there  were  no  words 
to  show  that  the  person  objected  to  was  the  same  person  as  the  party 
to  whom  the  notice  was  addressed. 

There  was  no  other  person  of  the  same  name  on  any  list  of  voters 
for  the  city  of  Exeter. 

The  revising-barrister  was  of  opinion  that  the  notice  was  not  bad 
merely  because  it  departed  from  the  very  words  of  the  form  No.  11, 
Schedule  B.,  if  it  was  so  framed  as  to  inform  with  sufficient  clearness 
the  person  to  whom  it  was  addressed  that  the  objection  was  directed 
against  his  name :  and  he  was  of  opinion  that  the  name  of  the  person 
.objected  to  was  so  denominated  in  the  notice  as  to  be  commonly 
understood,  and  that  it  sufficiently  appeared  on  the  notice  that  the 
person  whose  vote  was  objected  to  was  Sidney  Bice  Force,  the  person 
to  whom  the  notice  was  addressed:  and  he  was  satisfied  that  the 
person  to  whom  the  notice  was  addressed,  and  on  whom  it  was 
served,  was  not  misled  or  in  danger  of  being  misled  by  the  form  of 
the  notice.  He  therefore  decided  that  the  notice  was  good,  and 
required  Sidney  Bice  Force  to  prove  his  qualification,  which  he  failed 
to  do :  whereupon  he  expunged  his  name  from  the  list. 
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♦At  the  same  court  Thomas  Floud  and  Merlin  Fry er  respect-   r^c^- 
ively  objected  to  the  names  of  the  several  other  persons  whose   '• 
Dames  and  qualifications  were  set  forth  in  a  schedule  annexed  to  the 
case  being  retained  on  the  several  lists  respectively  mentioned  in  the 
said  schedule  of  persons  entitled  to  vote  for  th^  city  of  Exeter. 

In  all  these  cases,  the  notice  to  the  party  objected  to  was  precisely 
similar  to  the  notice  in  the  case  of  Force,  except  that  the  word  ^'  free- 
men" or  "freeholders,"  as  the  case  might  be,  was  in  the  proper 
instances  used  for  the  word  '*  occupiers."  In  all  these  cases  the 
notices  were  duly  served ;  and  each  notice  was  in  the  heading  thereof 
duly  addressed  to  the  party  objected  to,  the  Christian  name  preceding 
the  surname,  and  then  in  the  body  of  the  notice  the  names  were  trans- 
posed, as  in  Force's  case.  In  these  cases,  there  was  not  any  instance 
where  two  persons  of  the  same  name  stood  on  any  list  of  voters  for 
the  city  of  Exeter. 

The  revising-barrister  was  in  all  these  cases  of  opinion  that  the 
name  of  the  person  objected  to  was  so  denominated  as  to  be  com- 
monly understood,  and  that  it  sufficiently  appeared  on  the  notice  that 
the  person  whose  vote  was  objected  to  was  the  person  to  whom  the 
notice  was  addressed :  and  be  was  satisfied  in  all  these  cases  that  the 
person  to  whom  the  notice  was  addressed  and  on  whom  it  was  served 
was  not  misled  or  in  danger  of  being  misled  by  the  form  of  the  notice. 

The  validity  of  these  objections  in  all  the  cases  hereinbefore  men- 
tioned depending  upon  the  same  point  of  law,  the  revising-barrister 
ordered  them  to  be  consolidated. 

If  the  court  should  be  of  opinion  that  the  decision  of  the  revising- 
barrister  was  wrong,  and  that  the  notices  of  objection  were  invalid  by 
reason  of  their  form,  *then  the  names  of  the  appellant,  Sidney  r^c^g 
Rice  Force,  and  of  the  several  other  persons  (eighty-nine  in  '■ 
number)  whose  names  and  qualifications  were  set  forth  in  the  schedule, 
were  to  be  restored  to  the  respective  lists  from  which  they  had  been 
expunged. 

Karshke,  Q.  C,  for  the  appellant. — The  notice  of  objection  in  this 
case  was  not  a  due  compliance  with  the  statute.  The  17th  section  of 
the  6  &  7  Vict.  c.  18,  provides  that  the  objector  shall  give  a  notice  to 
the  overseers  or  town-clerk,  ''  according  to  the  form  numbered  10  in 
Schedule  B.,  or  to  the  like  effect;  and  "shall  also  give  or  cause  to  be 
left  at  the  place  of  abode  of  the  person  objected  to,  a  notice  according 
to  the  form  numhertd  11," — omitting  the  words  **  or  to  the  like  eflfect," 
which  words  do  occur  in  s.  7,  when  speaking  of  the  notice  of  objection 
to  be  served  on  a  county  voter.  The  form  thus  prescribed  must  be 
implicitly  followed :  no  departure  whatever  from  it  will  be  allowed. 
Wansey,  app.,  Perkins,  resp.  (Quigley's  Case),  7  M.  &  G.  127  (E.  C. 
L  R.  vol.  49),  8  Scott  N.  B.  964,  1  Lutw.  Reg.  Cas.  236.  Cresswell, 
J.,  there  says, — *'It  may  be  laid  down  as  ai^safe  rule  in  the  construc- 
tion of  acts  of  parliament,  that  we  are  to  look  at  the  words  of  the  act, 
and  to  render  them  strictly,  unless  manifest  absurdity  or  injustice 
should  result  from  such  a  construction.  And  it  is  no  part  of  our  duty 
to  inquire  whether  or  not  this  construction  is  the  most  beneficial  for 
the  party.  Undoubtedly,  the  notice  of  objection  might  be  so  framed 
as  not  to  put  the  part}*'  objected  to  to  the  trouble  of  casting  about  to 
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ascertain  to  what  particular  qualification  the  objection  was  intended 
to  apply.  Bat  we  must  look  to  the  form  as  it  is  given,  and  not 
speculate  upon  how  it  might  have  been  given."  And  Erie.  J.,  adds, — 
"  The  words  of  the  act  and  of  the  schedule  are  perfectly  clear ;  bat  it 
**'4.71  ^^^  ^®^°  argued  that  we  ought  to  alter  *tbe  act,  because  of  some 
^  J  inconvenience  that  may  result  from  a  too  strict  adherence  to  it. 
We  ought  to  use  such  a  power  as  that  of  interpreting  acts  of  parlia- 
ment in  any  other  but  the  strict  sense  of  the  words  witb  the  greatest 
scrupulosity ;  and  certainly  we  cannot  exercise  it  where  the  law  is  so 
clearly  expressed  as  in  this  case."  The  objector  has  a  power  conferred 
upon  him  by  the  statute  which  is  to.  be  exercised  in  a  particular 
manner :  he  can  only  exercise  the  rigbt  subject  to  the  condition.  In 
Eidsforth,  app.,  Farrer,  resp.,  4  C.  B.  9  17  (E.  C.  L.  B.  vol.  56),  1 
Lutw.  Beg.  Cas.  617,  Maule,  J.,  says :  "  When  a  man  has  a  power 
conferred  upon  him  by  act  of  parliament,  of  dealing  with  the  righta 
of  another,  he  must  show  distinctly  that  he  falls  within  the  description 
of  persons  to  whom  such  power  is  given.  Whether  that  is  so  or  nofc, 
reason  and  good  sense  would  seem  to  show  that  it  would  be  ooa- 
venient  that  it  should  be  so.  The  17th  section  of  the  6  &  7  Vict,  c 
18  requires  the  notice  to  the  party  objected  to  to  be  in  the  form  given 
in  Sched,  B.  No,  11."  If  equivalents  are  allowed,  numerous  questions 
will  be  raised  as  to  what  is  or  is  not  a  sufficient  compliance  with  th# 
requirements  of  the  act.  Where  a  precise  form  is  given,  it  is  infinitely 
more  convenient  that  it  should  be  followed  strictly.  [Bylbs,  J. — If 
the  pronoun  "  your"  had  been  there,  what  would  it  have  stood  for?] 
"  Of  you,"  no  doubt.  Then,  the  transposition  of  the  Christian  and 
surnames  was  calculated  to  mislead.  The  revising«barrister  had  no 
power  under  s.  101  to  correct  this.  There  is  no  misnomer  or  inac- 
curacy of  description  of  any  person,  place,  or  thing.  There  are  no 
words  there  which  can  dispense  with  the  necessity  g£  following 
strictly  a  form  given  by  the  act. 

Mellish,  Q.  C,  for  the  respondent,  was  not  called  upon. 
*o481  ^^^^»  0*  ^- — ^  ft™  ^f  opinion  that  the  decision  of  *the 
^  revising-barrister  in  this  case  was  right.  Whether  the  legisla- 
ture did  or  did  not  intend  to  make  a  difference  between  the  two  forais 
No.  10  and  No.  11  in  Schedule  B.  to  the  6  &  7  Viot.,  I  am  satisfied 
that  the  objector  here  has  complied  with  all  the  essential  require- 
ments of  the  statute.  One  objection  urged,  was,  that,  if  the  actoal 
name  of  the  voter  was  inserted,  instead  of  the  pronoun,  the  notioe 
would  be  void,  because  not  a  literal  complianoe  with  the  form,  the 
words  '*  or  to  the  like  efiect"  not  being  there.  I  cannot  think  the 
legislature  intended  to  require  that  useless  literd  nicety  of  complianoe 
with  the  form  given.  I  think  the  requirement  of  the  section  is  well 
observed  by  putting  in  the  name  of  the  person  objected  to,  instead  of 
the  pronoun.  The  other^objection  is,  that  the  surname  of  the  person 
objected  to  stands  first  in  the  list  of  voters,  and  that,  in  the  notice,  the 
names  are  reversed  I  do  not  see  how  the  party  could  be  misled  by 
this,  especially  as  the  revising-barrister  has  found  that  there  was  no 
other  person  of  the  same  name  on  any  list  of  voters  for  the  city  <tf 
Exeter.  The  101st  section  of  the  6  &  7  Vict.  c.  18  provides  that  '^  qd 
misnomer  or  inaccurate  description  of  apy  person,  place,  or  thing 
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named  or  described  in  any  schedule  to  this  act  annexed,  or  in  any 
list  or  register  of  voters,  or  in  any  notice  required  by  this  act,  shall 
in  anywise  prevent  or  abridge  the  operation  of  this  act  with  respect 
to  such  person,  place,  or  thing,  provided  that  such  person,  place,  or 
thing  shall  be  so  denominated  in  such  schedule,  list,  register,  or  notice 
as  to  be  commonly  understood."  Here,  the  revising-barrister  has 
found  that  the  name  of  the  person  objected  to  was  so  denominated  in 
the  notice  as  to  be  commonly  understood :  and  I  think  the  misdescrip- 
tion, if  there  was  any,  is  within  the  curative  power  of  that  section. 

Williams,  J. — I  also  am  of  opinion  that  the  decision  *of  the  r^g^^o 
revising-barrister  was  right.  The  question  is  whether  the  •■ 
notice  here  given  was  according  to  the  form  numbered  11  in  Schedule 
B.  to  the  6  4;  7  Vict,  c.  18.  I  think  it  would  be  absurd  to  hold  that 
the  language  of  the  form  there  given  must  be  servilely  followed,  and 
that  any  the  slightest  variance  from  it  will  vitiate  the  notice.  It 
comes,  therefore,  to  a  question  of  degree.  I  think  this  was  essentially 
a  notice  according  to  the  form  prescribed. 

Btles,  J. — I  am  of  the  same  opinion.  This  notice  is  properly 
addressed  to  the  party  objected  to,  by  his  christian  name  and  sur- 
name. The  form  given  in  the  schedule  is, — "I  hereby  give  you 
notice  that  I  object  to  your  name  being  retained  on  the  list,"  &c. :  and 
the  notice  served  is, — *'I  hereby  give  you  notice  that  I  object  to  the 
name  of  Force,  Sidney  Bice,  being  retained  on  the  list,"  &c.,  inserting 
the  name  instead  of  the  pronoun,  and  reversing  the  order  in  which  the 
christian  and  surnai^es  appear  in  the  address.  It  is  said  that  the 
transposition  of  the  names  vitiates  the  notice.  I  doubt  whether  that 
•6  so ;  for,  when  the  form  makes  use  of  the  pronoun  '*  your,"  it  does 
not  designate  the  order  in  whic^  the  names  are  to  be  read  or  under- 
stood. I  must  confess  I  see  no  necessity  for  having  recourse  to  the 
healing  efficacy  of  s.  101 :  but  I  agree,  that,  if  there  be  any  difficulty, 
it  is  met  by  that  provision. 

EIkatino,  J. — I  am  entirely  of  the  same  opinion.  The  only  poa- 
sible  difficulty  which  could  have  arisen  would  have  been  from  the 
fact  of  there  being  some  other  person  of  the  same  name  on  the  liat. 
But  that  is  negatived  by  the  revising-barrister.  If  there  be  any  inwy 
curacy  of  description,  however,  it  is  cured  by  the  101st  section. 

DepisioQ  affirmed;  with  costs. 
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•YORKSHIRE.— North  Riding. 


THOMAS  GABBUTT,  Appellant;  THOMAS  TUDOR  TREVOR. 
Respondent.     Nov,  2S. 

A.  and  others  claimed  to  be  entitled  to  yote  in  reapect  of  property  deseribed  in  the  li<t  u 
"copyhold  honaes."  Their  estates  were  not  in  the  strict  sense  of  the  term  ''copyholds;"  but, 
from  the  statement  of  the  ease  by  the  revising-barrister,  they  appeared  to  have  some  of  the 
incidents  of  copyhold  tenures,  and  they  were  plainly  not  freeholds,  nor  were  they  tenandea  from 
year  to  year.  The  reyising-barrister  found  **  that  the  said  A.  (and  the  others)  was  seised  in  lav 
or  eqnity  of  houses  of  copyhold  or  other  tenure  not  freehold,  for  his  own  life  or  for  a  larger 
estate : "  and  he  retained  their  names  on  the  list    The  court  affirmed  his  decision. 

At  a  court  held  at  Gainsborough  for  the  revision  of  the  lists  of 
voters  for  the  north  riding  of  Yorkshire,  John  Adamson  was  objected 
to.  His  name  was  thus  entered  in  the  list  of  voters  for  the  township 
of  Hinderwell : — 


Name  of  Toter. 

Place  of  abode. 

Nature  of  qnallflcatlon. 

street,  Ac,  where  property 
■itnate,  Ac. 

AdamsoD,  John. 

Staithes. 

Copyhold  houses. 

Staithes. 

The  following  facts  were  proved : — The  manor  of  Seaton,  in  the 
north  riding  of  Yorkshire,  is  co-extensive  with  the  township  of  Hin- 
derwell.  The  Marquis  of  Normanby  is  lord  of  the  manor.  The 
township  of  Hinderwell  contains  the  village  of  Hinderwell,  the  village 
of  Staithes,  and  the  village  of  Runswick.  The  inhabitants  of  all  three 
villages  are  engar,ed  in  fishing  or  other  maritime  pursuits.  In  the 
village  of  Hindeiwell  are  freeholders  only  of  the  said  manor.  In 
Staithes  and  Bunswick  all  the  houses  and  other  tenements  (herein- 
after for  brevity's  sake  called  houses)  are  held  under  a  customary 
tenure,  hereinafter  described,  which  has  there  obtained  for  a  long 
period  without  alteration.  No  evidence  was  produced  of  any  other 
tenure  having  at  any  time  existed  in  Staithes  or  Bunswick. 

Between  the  said  houses,  and  in  their  immediate  neighbourhood, 
are  pieces  of  ground  which  are  part  of  the  waste  of  the  lord  of  the 
manor  of  Seaton. 

Every  house  in  Staithes  and  Bunswick  is  held  by  a  tenant  on  the 
♦6511  ^^^^'"^^1^  ^f  ^^^  manor  of  Seaton,  who  *pays  a  rent  in  respect 
^  of  such  house  to  the  Marquis  of  Normanby. 

The  houses  are  generally  of  small  value;  but  a  few  are  of  the 
value  of  30i.  per  annum.  The  rent  in  each  case  is  a  very  small  or 
nominal  sum,  consisting  of  a  few  shillings  annually,  and  is  always 
much  smaller  than  the  annual  letting  value  of  the  house.  The  rents 
of  the  various  houses  differ  in  amount;  but  the  rent  for  each  house 
has  always  continued  the  same  in  amount,  without  alteration. 

No  notice  is  given  as  to  when  and  where  the  rent  is  payable :  but, 
by  custom,  the  rent  is  payable  twice  a  year  to  the  land-agent  of  the 
Marquis  of  Normanby,  at  the  place  where  and  at  the  time  when  rent 
is  payable  by  all  tenants  of  the  Marquis  of  Normanby  in  the  manor 
of  Seaton  and  elsewhere  in  the  neighbourhood,  viz.  at  a  public-house 
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in  Staithes  called  The  White  Horse,  on  the  last  Wednesday  of  May 
and  the  first  Wednesday  of  December,  in  each  year. 

To  each  tenant  of  a  house  in  Staithes  or  Runs  wick  so  paying  rent, 
acquittance  is  given  in  the  following  form : — 

"No.  "  Manor  of  Seaton. 

"Received  the  28th  day  of  May,  186S,  of  X.  Y.,  one  shil-  1  , 

ling  and  sixpence,  for  half  a  year's  rent  due  to  the  Most  v  ?'  /»' 
Noble  the  Marquis  of  Normanby  at  Lady  Day  last,  by  me,  ) 

"Arrear,  £ "  JoflN  Kekb,  agent." 

The  rent  is  generally  duly  paid.  One  instance  only  is  known  of  a 
notice  to  quit  having  been  served  on  behalf  of  the  Marquis  of  Nor- 
manby on  a  tenant  in  Staines  or  Bunswick :  and  in  that  case  the 
tenant  did  not  quit.  No  action  of  ejectment  has  ever  been  brought 
against  any  of  the  said  tenants. 

All  repairs  to  any  of  the  said  houses  are  done  by  the  ♦tenant  r*-co 
of  the  same,  and  at  his  expense.     And,  if  any  of  the  said   '-  ^ 
houses,  having  become  ruinous,  is  built  ug,  it  is  built  up  by  the 
tenant,  and  at  his  expense. 

Many  of  the  said  houses  are  let  by  the  tenants  from  week  to  week 
or  from  month  to  month. 

Every  tenant  is  rated  to  the  poor  and  assessed  to  the  property-tax 
as  owner  of  the  house  which  he  holds. 

Tenants  of  the  said  houses  have  occasionally  been  on  the  register 
of  parliamentary  voters  for  the  north  riding  of  Yorkshire,  their 
qualification  being  therein  described  as  ''  copyhold  houses"  in  Staithes 
or  fiunswick. 

The  court  of  the  manor  of  Seaton  is  held  annually,  in  October  or 
November.  Before  holding  the  court,  the  steward  of  the  manor 
issues  a  precept  to  the  bailiff  of  the  manor,  calling  upon  him  to 
summon  a  jury  to  the  court  about  to  be  holden.  The  names  of  the 
jurors  are  chosen  by  the  said  bailiff  and  by  the  land-agent  of  the 
Marquis  of  Normanby  out  of  the  freeholders  of  the  manor  within  the 
village  t)f  Hinderwell,  and  the  tenants  of  houses  in  Staithes  and  Buns- 
wick. The  steward  of  the  manor  presides  in  the  court,  and  the  said 
land-agent  is  always  present.  The  list  of  suitors  is  called  over,  and 
the  jury  are  sworn.  After  other  matters  are  disposed  of,  applications 
from  persons  desiring  to  be  admitted  tenants  of  houses  in  Staithes  or 
Bunswick  are  heard. 

The  person,  A.  B.,  desiring  to  be  admitted  tenant  in  the  room  of 
the  outgoing  tenant,  C.  D.,  attends  at  the  court,  having  been  generally, 
but  not  in  every  case,  summoned  for  this  purpose  by  the  bailiff  of  the 
manor.  0.  D.,  the  outgoing  tenant,  frequently  attends  also.  A.  B.  is 
then  presented  by  the  bailiff  to  the  steward,  who  asks  of  him  (but  in 
no  set  form  of  words),  "  For  what  purpose  do  you  come  ?"  A.  B. 
then  replies  (but  *without  any  set  form  of  words),  '*I  seek  r^ggo 
to  be  admitted  tenant  of  house  No.  24,  in  room  of  C.  D. ;"  ^ 
adding  the  circumstance,  *'  I  have  purchased  the  house  of  C.  D.," 
"C.  D.  is  deceased,  and  has  left  me  the  house  by  will,"  or  *'C.  D.  has 
died  intestate,  leaving  me  his  heir-at-law,"  or  as  the  case  may  be. 

Sometimes  the  bailiff  states  the  circumstances  of  the  case ;  some- 
times one  of  the  jurors;  and  sometimes  the  out-going  tenant. 
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The  steward  then  always  inquires  of  the  land-agent  if  there  is  any 
objection  to  the  admission  of  A.  B. ;  to  which  the  land-agent  replies 
that  there  is  no  objection,  or  that  there  are  arrears  of  rent  dae  from 
the  outgoing  tenant,  or  as  the  case  may  be.  The  foreman  of  the 
jury  is  also  generally  asked  if  he  knows  any  objection  to  the  admis- 
sion of  A.  B.  In  most  cases,  no  objection  is  raised  by  any  one:  bat 
occasionally  a  discussion  arises,  in  which  all  the  circumstances  of  the 
case,  as  well  moral  as  legal,  are  inquired  into;  as,  for  instance,  on  the 
application  of  the  heir-at-law  to  be  admitted  tenant  in  the  room  of 
his  father,  who  has  died  intestate,  the  foreman  or  one  of  the  jarymaj 
say  that  he,  the  said  heir-at-law,  has  never  done  anything  for  his 
deceased  father  or  his  family,  but  that  E.  F.,  the  daughter  of  the 
deceased,  supported  her  father  during  his  last  illness,  and  that  she  is 
better  entitled  than  A.  B.  to  be  admitted  tenant. 

The  steward,  after  hearing  the  whole  discussion,  decides,  granting 
or  refusing  the  application  for  admission  according  to  his  judgment 
upon  all  the  circumstances,  as  well  moral  as  legal,  of  the  case. 

If  A.  B.  is  a  purchaser,  his  application  to  be  admitted  tenant  is 
almost  always  granted ;  so  also  if  he  claims  under  the  will  of  the 
deceased  tenant :  but,  in  many  instances,  notwithstanding  the  devise 
of  the  property  in  question  to  the  applicant  has  been  admitted  to 
*6641  ^^^  *been  in  all  points  of  form  suflSicient  and  without  fraod, 
^  his  application  has  been  refused  by  the  steward,  and  another 
person  has  been  admitted  by  him  as  tenant 

If  A.  B.'s  application  is  granted,  the  name  of  C.  D.,  the  out-goinff 
tenant,  is  struck  out  of  the  court-roll  by  the  pen  of  the  steward,  and 
the  name  of  A.  B.  is  inserted  on  the  court-roll  in  its  alphabetical 
place  among  the  names  of  tenants  in  Staithes  or  Runswick,  as  the 
case  may  be.  A.  B.  then  takes  the  oath  of  fealty,  and  pays  to  the 
steward  a  fee  of  1*.  6c?.    No  fee  is  paid  to  the  lord  of  the  manor. 

A  change  of  tenancy  of  bouses  in  Staithes  or  Bun&wick  often  takes 
place  between  the  holdings  of  the  manor  courts.  A.  B.,  the  person 
desiring  to  be  admitted  tenant,  applies  to  the  said  laad-agent  of  the 
MarquiiS  of  Normanby,  stating  the  circumstances  of  the  case.  The 
land-agent  usually  requires  a  letter  from  the  foreman  of  the  jury  of 
tbie  manor-court  last  held,  to  the  effect,  that,  in  the  judgment  of  him 
the  foreman  oi  the  jury  the  said  A.  B.  is  best  entitled  to  be  admitted 
tenant  of  the  house  in  question.  The  land-agent,  at  bis  discretion, 
gives  or  refuses  to  give  A.  B.  a  letter  to  the  steward  of  the  mancwr 
assenting  to  A.  B.'s  application.  As  a  matter  of  fact,  the  land-agent 
usually  gives  such  letter;  but  he  has  occasionally  refused  to  give  the 
same,  on  the  ground  that  the  out-going  tenant  was  in  arrears  of  rent. 
Upon  receipt  of  the  letter  e;Lpres8ing  the  assent  of  the  land*agent  to  the 
admission  of  A.  B.,  but  in  no  case  without  receipt  of  such  letter,  the 
Steward  of  the  manor  endorses  A.  B.'s  name  upon  the  court-roll  for 
th^  time  being,  as  in  the  following  form  :-^ 

*'  1862.         (  Abraham  Brown  set  in  tenant  for  house  No.  24,  in 

Dep.  18„       \         room  of  Charles  Davies." 

For  every  such  admittance  out  of  cour1|,  the  in-coming  tenant  pays 

*5551  ^^^^  steward  a  fee  of  6s. :  but  no  fine  *is  paid  to  the  lord  of 

^  the  manor.    At  the  holding  of  the  next  manor-court,  the  name 

of  such  i^-ooming  tenant  is  entered  in  its  proper  alphabetical  plaoe 
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in  the  court  roll,  among  the  tenants  of  Staithes  or  Banswick,  as  the 
case  znaj  be. 

Every  alienation  or  change  of  tenancy  of  any  of  the  said  houses  in 
Staithes  or  Bunswick  is  completed  by  admission  of  a  new  tenant  in 
substitution  for  or  in  addition  to  the  former  tenant  on  the  court-roll 
of  the  manor  of  Seaton,  in  the  manner  and  on  the  conditions  herein- 
before described. 

Subject  to  these  conditions,  if  a  tenant  disposes  of  his  estate  in  one 
of  the  said  houses  by  sale  or  by  pledging,  or  if  ha  disposes  of  the 
same  by  will,  and  dies,  or  if  he  aiea  intestate,  the  venaee,  pledgee, 
devisee,  or  heir-at-law,  as  the  case  may  be,  is  admitted  tenant  on  the 
court-roll  of  the  manor,  and  enters  upon  the  possession  of  the  property. 

In  selling  or  pledging  such  estate,  no  deeila  or  documents  of  any 
kind  are  used,  nor  is  any  copy  of  the  court-roll  furnished  to  the  in- 
coming tenant.  If  a  tenant  sells,  he  usually  does  so  by  auction ;  and 
the  auctioneer,  as  his  agent,  usually  before  selling  asks  of  the  land- 
agent  of  the  Marquis  of  Normanby  permission  to  sell,  and  in  some 
eases  undertakes  to  pay  over  part  of  the  purchase-money  when  re- 
ceived by  him  to  the  said  land-a^ent,  to  meet  arrears  of  rent  due  from 
the  out-going  tenant.  The  handbills  announcing  the  sale  of  a  house 
are  usually  headed  ''By  permission  of  the  Most  Noble  the  Marquis 
of  Normanby;"  and  the  house  is  therein  described  as  "the  property 
of"  the  outgoing  tenant.  After  the  sale  and  purchase,  the  venaee  is 
admitted  tenant  in  the  room  of  the  vendor,  either  by  act  in  court  or 
out  of  court,  as  hereinbefore  described. 

If  the  tenant  pledges  his  estate,  the  person  lending  the  money  is, 
subject  to  similar  conditions,  admitted  ^tenant  in  his  room,  or  r«ggg 
as  co-tenant  with  him.    When  the  money  is  repaid,  the  bor-  ^ 
rower  is  admitted  sole  tenant^  as  before. 

A  tenant  disposing  of  his  estate  by  will  describes  it  as  "  his  interest 
in  groundage  property,"  in  Staithes  or  Bunswick,  or  "bis  groundage 
property,"  or  "  his  groundage,"  or  "  his  frontage."  On  his  death,  the 
person  named  in  the  will  is,  subject  to  conditions  hereinbefore  de- 
scribed, admitted  as  tenant. 

If  a  tenant,  being  a  feme  sole,  marries,  the  husband  is  admitted 
co-tenant  with  her,  or  tenant  in  her  room. 

No  instance  is  known  of  a  tenant  becoming  bankrupt  or  insolvent 
aad  his  assignees  being  admitted  tenants  in  his  room. 

In  a  very  few  cases,  one  of  the  overseers  of  the  poor  of  the  town-^ 
ship  of  Hinderwell  has  been  admitted  tenant  on  the  court-roll  in  room 
of  a  tenant  who  has  become  chargeable  as  a  pauper  to  the  said  town- 
ship ;  and,  on  the  pauper  tenant  dying  intestate^  the  overseer  has 
oMtinaed  on  the^  oourt-roll,  notwithstanding  the  application  of  the 
heir-at  law  of  the  deceased  to  be  admitted  tenant. 

Herein  follows  aa  ex4faot  from  the  ooun^roU  of  tbe  manor  of 
S^asott,  fer  tbe  year  1802,  which  was  proived  to  correspond  in  tana 
widk  aU  ^  previoas  oenrt-rcdis  of  the  said  manor  whhin  aaemory  >^ 
«if««^*  r.^  Q-of^..  >     Th«  eoun-leet  with  vi^w  ef  frmkpledge  aad 

Manor  of  Seatoii,r^^^^^^   o^  the    Most  Nobie  Oonsuntine 

^  ^*^  )  flenry,  Marqoit  of  Normwby,  lord  of  th#  said 

ftMor,  iteld  «t  tte  fawa^  of  Jebnson  BSdle^^  tltnate  a(t  Staithes, 
Withifft  ih^iaid  Attsor,  M  Tbatud^f,  the  4tli  day*  of  DoOMitar,  ia«2, 
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before  John  Buchanan,  gentleman,  steward,  and  the  soitoro  of  the 
said  court : 

"  The  names  of  the  jurors  of  the  said  court  sworn  to  ^inquire 
into  and  present  as  well  for  our  sovereign  lady  the  Queen  as 
the  lord  of  the  said  manor.  [Then  follow  the  name  of  the  foreman 
of  the  jury,  the  names  of  the  twelve  other  jurors,  and  the  name  of  the 
sworn  pinder.] 


♦557] 


No. 

Name. 

DaKriptton  of 
profwrtj. 

Freeholders,  owners  of  lands  and 

tenements  within  the  said  manor  of 

Runswiek. 

Tenants  and  resiants. 

HinderweU  freeholders. 

AdamsoD,  Luke. 

Broderick,  Andrew. 

[Here  follow  other  names,  but  without  description  of  property  added.] 

StaUhes, 

Tenants  and  resianis. 

46 

Adamson,  Elisha. 

Dwelling-house. 

88 

Abram,  Thomas  and  Francis. 

Dwelliog-house. 

61 

Besswick,  George. 

Dwelliog-house. 

87 

Brown,  William. 

Dwelling-house. 

[Here  follow  other  names  in  alphabetical  ord< 

iTy  with  description  of 

property.] 

On  behalf  of  the  said  John  Adamson,  it  was  proved  that  the  clear 
yearly  value  of  the  houses  in  respect  of  which  he  claimed  to  vote 
amounted  to  107. ;  that  he  had  been  admitted  tenant  of  the  said  houses, 
and  his  name  inscribed  as  such  tenant  in  the  court-roll  of  the  manor 
of  Seaton,  in  the  manner  hereinbefore  described ;  and  that  he  had 
thereupon  entered  into  actual  possession  of  the  said  houses,  and  bad 
ever  since  continued  in  actual  possession  of  the  said  houses  or  in 
receipt  of  the  rents  and  profits  of  the  same,  his  name  also  being  con- 
tinued as  such  tenant  as  aforesaid  in  the  successive  annual  court-rolls 
*"581  ^^  ^^^  manor.  It  was  admitted  that  *he  had  during  his  tenancy 
^  J  regularly  paid  to  the  land-agent  of  the  Marquis  of  Normanby 
a  fixed  rent  in  respect  of  the  said,  houses,  and  had  received  receipts 
for  the  same,  as  hereinbefore  described. 

A  person  claiming  to  vote  for  the  county  in  respect  of  copyhold 
houses  in  Staithes  or  Bunswick  would  there  be  commonly  understood 
as  claiming  to  vote  in  respect  of  houses  held  in  the  manner  herein- 
before described. 

On  behalf  of  the  objector,  it  was  contended  that  the  voter  was  a 
mere  tenant  at  will  of  the  lord  of  the  manor,  and  that  be  was  not 
seised  at  law  or  in  equity  of  houses  of  copyhold  or  any  other  tenure 
whatever  for  his  own  life  or  for  any  larger  estate. 

The  revising-barrister  held  that  the  said  John  Adamson  was  seised 
in  law  or  equity  of  houses  of  copyhold  or  other  tenure  not  freehold, 
for  his  own  life  or  for  a  larger  estate :  and  he  accordingly  allowed  his 
name  to  stand  on  the  list  of  voters,  subject  to  the  opinion  of  the  court. 
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Tlie  claims  of  seventeen  other  persons  whose  names  and  qualifica- 
tions were,  together  with  the  name  and  qualification  of  the  said  John 
Adamson,  set  out  in  a  schedule  annexed  to  the  case,  depended  on  the 
like  facts  and  findings,  and  were  decided  by  the  revising-barrister  in 
the  same  manner  ana  on  the  same  point  of  law  as  the  case  of  John 
Adamson.  The  revising-barrister  accordingly  allowed  the  said  seven- 
teen names  to  stand  on  the  list,  subject  to  the  opinion  of  the  court. 
And  he  ordered  the  appeals  to  be  consolidated. 

If  the  court  should  be  of  opinion,  that,  in  the  circumstances  above  , 
stated,  John  Adamson  was  not  seised  at  law  or  in  equity  of  houses 
of  copyhold  or  any  other  tenure  whatever  except  freehold  for  his  own 
life  or  for  any  larger  estate,  the  eighteen  names  contained  *in  r^tcQ 
the  schedule  annexed  to  the  case  were  to  be  struck  out  of  the  •■ 
list  of  voters  for  the  township  of  Hinderwell;  otherwise,  the  said 
names  were  to  be  retained. 

Thomas  E.  Chitty,  for  the  appellant. — This  is  a  claim  to  be  registered 
under  the  19th  section  of  the  Reform  Act,  which  enacts  that  "  every 
male  person  of  full  age,  and  not  subject  to  any  legal  incapacity,  who 
shall  be  seised  at  law  or  in  equity  of  any  lands  or  tenements  of  copy- 
hold or  any  other  tenure  whatever  except  freehold,  for  his  own  life, 
or  for  the  life  of  another,  or  for  any  lives  whatsoever,  or  for  any 
larger  estate,  of  the  clear  yearly  value  of  not  less  than  10?.  over  and 
above  all  rents  and  charges  payable  out  of  or  in  respect  of  the  same, 
shall  be  entitled  to  vote,"  &c.  Under  that  section,  the  party  is  not 
entitled  to  vote  unless  he  holds  by  copy  of  court-roll :  a  record  of 
the  title  is  required.  These  parties  do  not  hold  by  copy  of  court-roll : 
the  revising-barrister  has  evidently  mistaken  the  suitors'  roll  of  the 
court-leet  or  court-baron  for  the  customary  court-roll.  The  tenure  in 
qaestion  wants  all  the  essential  attributes  of  a  copyhold  estate.  The 
respondents  are  in  truth  mere  squatters.  To  be  a  copyholder,  the 
party  must  hold  by  copy  of  court-roll :  Co.  Copyh.  14,  66,  99 ;  12  Car. 
2,  c.  24,  ss.  1,  5;  Litt.  §§  73,  78;  Fitz.  Nat.  Brev.  12  C;  1  Wms. 
Saund.  349  (A);  Watk.  Cop.  40  (4th  edit.  57);  Vin.  Abr.  Copyhold 
(O);  1  Cruise  Dig.  266;  Kitchen  on  Courts  168;  2  Stark.  Evid.  4th 
edit.  382 ;  Sugden's  Vendors,  14th  edit.  432.  In  1  Stephen's  Com- 
mentaries, 4th  edit.  623,  it  is  said :  In  some  manors,  where  the  custom 
hath  been  to  permit  the  heir  to  succeed  the  ancestor,  the  estates  are 
called  copyhoUls  of  inheritance ;  in  other,  where  the  lords  have  been 
more  vigilant  to  maintain  their  rights,  they  temain  copyholds  for  life 
or  years  only ;  but,  though  the  interest  of  the  copyholder  may  be 
♦thus  in  fee  or  for  life,  and  consequently  may  partake  of  the  r#5go 
nature  of  freehold,  in  respect  of  the  quantity  of  the  estate,  it  is,  ^ 
nevertheless,  for  want  of  the  remaining  ingredient,  viz.,  that  of  free 
tenure,  no  freehold.  Indeed,  in  every  case  of  copyhold,  the  law  still 
distinguishes  between  the  strictly  legal  and  the  customary  estate ;  for, 
as  regards  the  former,  it  supposes  the  seisin  and  freehold  of  the  land 
to  be  vested  in  the  lord  (of  whose  demesnes  it  is  properly  parcel),  and 
the  copyholder  to  be  mere  tenant  at  will :  but,  as  he  is  tenant  at  will 
according  to  the  custom,  that  is,  to  hold  in  fee,  or  for  life,  or  years  (as 
the  case  may  be),  it  considers  him  as  having  a  customary  estate  to 
that  extent,  and  one  that  is  fixed  and  permanent  in  its  nature,  such 
as  it  is  out  of  the  power  of  the  lord  to  defeat  or  encroach  upon.    In 
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consonance  with  the  latter  view,  which  assigns  to  the  copyholder  the 
character  of  a  permanent  tenant,  he  is  deemed  to  owe  fealty  to  his 
lord,  which  is  an  obligation  from  which  a  mere  tenant  at  will  is 
always  exempt."  The  estates  in  question  clearly  do  not  fall  within 
that  definition.  Neither  are  they  ancient  demesne  or  burgage  tene- 
ments, as  in  Passingham,  app.,  Pitty,  reap.,  17  C.  B.  299  (E.  0.  L.  B, 
vol.  84).  These  estates  have  none  of  the  incidents  of  copyhold  ten- 
ures :  nothing  is  said  in  the  case  about  sarrender,  admittance,  fealty, 
fines,  escheats,  forfeitures,  heriots,  or  rights  of  common.  The  only 
fact  which  is  stated  that  shows  a  shadow  of  title,  is,  that  these  parties 
pay  a  rent,  and  take  an  ordinary  acquittance, — evidently  for  the  pur- 
pose of  preventing  the  operation  of  the  statute  of  limitations.  It 
would  be  extremely  dangerous  to  hold  that  such  a  vague  and  unde- 
fined tenure  confers  the  franchise. 

Mellish,  Q.  C,  for  the  respondent. — The  facts  disclose  a  somewhat 
extraordinary  sort  of  tenure ;  but  the  substantial  question  is,  whether 
*5fill  ^^^^  parties  are  tenants  *for  life  or  tenants  at  will  only.     It 

-I  is  not  necessary  to  make  out  that  they  are  customary  copy- 
holders. Though  rare  at  the  present  day,  no  doubt,  still  there  are 
such  things  as  copyholds  for  life.  The  general  rule  is  stated  in 
Scriven  on  Copyhold,  4th  edit.  43, — *' A  copyholder  has,  in  judgment 
of  law,  but  an  estate  at  will,  yet  by  custom  copyhold  tenements  may 
be  descendible."  At  p.  22,  it  is  said :  "  A  custom,  that,  after  the 
death  of  a  tenant  for  life,  the  lord  is  compellable  to  grant  to  a  par- 
ticular person,  as,  to  the  son,  and,  if  no  son,  to  the  daughter,  and  so 
in  perpetuum,  is  void,  though  a  custom  for  a  copyholder  for  life  to 
nominate  his  successor  is  good,  the  former  being  to  compel  the  lord, 
who  has  the  interest,  to  make  a  grant  of  it,  and  the  latter  compelling 
an  admittance  where  the  interest  is  in  the  copyholder.  But,  under 
such  a  custom,  the  estate  could  not  be  divided  into  fractions  by  nomi- 
nating part  to  one  and  part  to  another;  yet  it  should  seem  that  by 
the  custom  of  Yelminster  Prima,  in  Devonshire,  the  person  nominating 
may  except  any  part  of  the  lands  to  any  other  person,  but  such  ex« 
cation  operates  on  the  beneficial  interest  only,  the  nominee  continu- 
ing tenant  to  the  lord  for  the  whole."  At  p.  125,  it  is  said:  ''In 
strictness,  copyholds  for  lives  are  not  the  subject  of  surrender,  other 
than  as  a  mode  of  extinguishing  the  copyholder's  interest,  except  by 
special  custom,  for  it  should  seem  that  a  copyholder  for  life  oannot 
of  common  right  surrender  to  the  use  of  another  for  the  remainder 
of  his  own  life;  and  all  the  authorities  agree,  that,  under  the  ordinary 
surrender  by  a  copyholder  for  life,  and  the  regrant  bv  the  lord  to 
the  purchaser  or  his  nominee,  the  grantee  is  in  by  the  lord,  and  not 
by  the  surrenderor."  The  facts  found  here  are  totally  inoonsistent 
with  an  ordinary  tenancy  at  will.  The  houses  are  said  to  be  held 
under  a  customary  tenure ;  and  every  house  is  held  by  a  tenant 
i^Kgsy]  *^^  ^^^  court-roll  of  the  manor.    The  rent  is  small  as  oom- 

J  pared  with  the  annual  value,  and  is  never  varied.  It  is  paya- 
ble twice  a  year.  The  tenants  are  not  subject  to  notice  to  § uit  or  to 
actions  of  ejectment, — from  which  it  is  to  be  inferred  that  tberii  is  no 
compulsory  change  of  tenancy.  The  tenants  are  rated  to  the  pooTi 
and  assessed  to  the  property-tax  as  owners.  [WiLUAXSy  J. — If 
these  were  tenancies  at  w»Ily>  the  estate  of  the  tenant  wocdd  ^iermiu 
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on  tlie  death  jof  the  lord :  and  yet  no  trace  is  to  be  foand  of  any  sach 
termination  of  a  holding.]  None.  AH  these  circamstances  are 
equally  inconsistent  with  a  tenancy  from  year  to  year.  These  ten- 
iuits  are  sammoned  on  the  manor  jury,  which  would  not  be  the  case 
if  they  were  mere  tenants  at  will  or  tenants  from  year  to  year.  It 
may  be  that  the  absence  of  surrender  shows  that  these  are  not  copy- 
holds of  inheritance.  Again,  Serjt.  Scriven,  at  p.  361,  says:  "Fealty, 
which  is  incident  to  every  tenure  except  tenants  in  frankalmoigne  and 
tenants  at  will,  signifies  the  oath  which  was  administered  to  every 
tenant  upon  his  admittance,  to  become  a  faithful  tenant  to  the  lord, 
and  to  do  suit  at  his  courts,  &c.,  and  is  an  imitation  of  the  homage 
required  by  every  lord,  and  rigidly  enforced  during  the  existence  of 
the  military  tenures.^'  And  in  a  note  it  is  said, — "But,  in  10  H.  6, 
the  justices  of  the  Court  of  Common  Pleas  held  that  lessees  for  years 
could  not  do  fealty :  Co.  CopyL,  §  21 :  and  see  Kitch,260."  So  that 
fealty  seems  to  be  a  distinctive  mark  of  a  tenancy  for  life.  [He  was 
stopped  by  the  court,] 

Chitiy,  in  reply.— rlf  a  customary  tenure  at  all,  this  must  be  a  cus- 
tomary freehold.  If  so,  these  parties  can  have  no  right  to  vote  under 
s.  19.  The  12  Car.  2,  c.  24,  having  destroyed  all  base  tenures,  except 
tenures  by  copy  of  court-roll,  these  persons,  if  they  have  any  r^ggo 
^estate  at  all  beyond  a  tenancy  at  will,  must  be  freeholders.        '- 

Eble,  C.  J. — I  am  of  opinion  that  the  decision  of  the  revising 

barrister  was  right.     Upon  the  evidence  which  was  before  him,  I 

should  have  come  to  the  same  conclusion :  not  that  I  am  able  to  see 

Tery  clearly  what  is  the  precise  nature  of  the  interest  in  respect  of 

which  these  persons  claimed  to  vote;  but  it  seems  to  be. an  interest  of 

a  permanent  nature  according  to  the  custom,  and  amounting  at  least 

to  an  estate  for  life.    Is  it  a  freehold  interest  ?     I  find  here  none  of 

the  incidents  which  usually  attach  to  a  freehold.    The, parties  hold 

without  being  liable,  to  .be  turned  out  by  a  notice  to  quit,  or  to  an 

ejectment.    Their  interest  cannot  be  less  than  a  tenancy  for  life.    The 

parties  holding  under  this  manor  appear  to  have  held  in  the  same 

way  for  generations.    I  believe,  if  the  history  of  the  law  of  these 

tenures  were  looked  into,  it  would  be  found  that  all  copyholders  were 

originally  tenants  at  will,  and  that  by  process  of  time  their  interests 

have  gradually  grown  into  definite  estates  such  as  we  now  find  them, 

governed  in  some  respects  by  the  particular  customs  of  the  manor  to 

which  they  belong.    As  to  the  manor  which  we  are  now  .dealing  with, 

it  seems  there  are  customs  which  are  found,  exemplified  in  the  c^use  of 

many  other  manors  in  the  north  of  England.    Upon  the  facta  found 

by  the  revising-barrister  here,  I  am  of  opinion  that  these  persons  have 

.  a  permanent  interest  in  the  land,  which  at  the  lowest  amounts  to  an 

estate  for  life,:  and.  that  it  is  not  a  freehold.    Then,  the  19th  section  of 

the  2  W.  4,  c.«45f  says  that. every  male  person  of  full  9ge,.aod.  not 

.  subject  to  any  legal  incapacity^  who  shall  be  seised  at. law  pr  in  equjity 

of  .any  lands  or»  tenements,  of  cppyhold  or  any.  other  .t^wre  tahakifer 

,€XOfpi  freehold,  for  his  own  Ufp^.&c,  pf  the  dear  yearly  ? vallate  ,r^«g^ 

;<of  not  less  than  102.  over  .and  above. all  rents,  and.  cba,raes  ^ 

^Myable.  out  of.  or  in  respect  of  the  same,  shall:  be^  entitl^.^to.YQte. 

iTbescpariies  havet  estatea.fbr  thsir,  Uves,  which,  are,giot  Of  freehold 

viennrer'and.whkk  are  of  the  requisitte /valae.  .They .Are  >  tbertfore 
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clearly  entitled  to  be  registered.     The  decision  of  the  revising-barrisp 
ter  must  be  afiBrnied  with  costs. 

Williams,  J. — I  am  of  the  same  opinion.  A  great  deal  of  learDing 
IS  to  be  found  with  respect  to  these  curious  tenures  in  many  books  of 
authority,  beginning  with  Hargreave  and  Butler's  learned  note  to  Co. 
Litt.  59  b,  and  coming  down  to  the  more  recent  cases  of  Doe  d.  Edmunds 
V.  Llewellen,  2  C.  M.  &  R.  503,  and  Passingham,  app.,  Pitty,  resp.,  17  C. 
B.  299  (E.  C.  L.  R.  vol.  84).  They  are  very  common  in  the  north  of 
England,  where  they  are  sometimes  called  customary  freeholds  and 
sometimes  tenant-rights.  The  contest  on  the  present  occasion  has 
been  w^iether  the  estates  held  by  these  persons  are  freehold  or  copy- 
hold interests.  But  I  apprehend  it  is  quite  immaterial  here  whether 
they  are  freehold  or  copyhold  ;  because,  if  they  are  not  freeholds,  but 
are  in  the  nature  of  copyholds,  being  respectively  above  the  value  of 
lOZ.  a  year,  they  are  within  the  words  of  the  2  W.  4,  c.  45,  s.  19. 
The  only  question  is,  whether  the  revising-barrister  was  right  in 
holding  that  these  persons  are  seised  in  law  or  equity  of  houses  of 
^copyhold  or  other  tenure,  for  their  own  lives,  or  for  a  larger  estate. 
Although  the  circumstances  which  he  has  detailed  are  not  easily 
Teconcilable  with  any  tenure  known  to  the  law,  but  poinX  to  a  sort  of 
iinterest  which  may  perhaps  be  referred  to  an  enjoyment  such  as 
'Cncroachers  would  have  arrived  at,  yet  such  an  anomalous  state  of 
•things  may  have  arisen  from  the  fact  of  the  lord,  dealing  with  people 
♦"ft^l  ^^^^  were  unable  to  resist  him,  having  chosen  to  impose  *con- 
^  -I  ditions  which  the  law  did  not  warrant.  Notwithstanding  this, 
here  is  a  case  of  customary  freehold  or  some  estate  of  that  kind  con- 
tinuing at  least  for  the  life  of  the  party.  Tbe  revising-barrister 
having  come  to  this  conclusion,  I  cannot  see  that  we  are  warranted 
in  saying  he  has  done  wrong.  He  has  found  the  facts ;  and  I  think 
upon  the  evidence  before  him  he  was  fully  warranted  in  his  decision. 

Byles,  J. — I  am  of  the  same  opinion.  Upon  the  facts  here  found, 
I  must  own  I  should  have  thought  that  the  freehold  was  in  the  lord. 
These  parties  cannot  be  considered  as  mere  squatters;  neither  are 
they  tenants  from  year  to  year:  they  are  tenants  for  life,  at  the  least. 
We  cannot  disaffirm  the  decision  of  the  revising-barrister  unless  we 
see  clearly  th4t  the  qualifications  of  these  persons  cannot  be  copyhold 
tenements.  It  is  extremely  difficult  to  say  precisely  what  sort  of 
interest  the  respondents  have.  The  revising-barrister  holds  that  each 
of  them  was  "seised  in  law  or  equity  of  houses  of  copyhold  or  other 
tenure  not  freehold,  for  his  own  life  or  for  a  larger  estate."  He  has 
found  the  facts  which  induced  him  to  come  to  that  conclusion;  and  I 
cannot  say  that  they  do  not  warrant  it. 

Keating,  J. — I  am  of  the  same  opinion.  The  tenure  of  the  land 
by  the  respondent  and  the  other  persons  whose  cases  are  consolidated 
with  his  is  one  of  a  very  peculiar  character.  From  tbe  facts  which 
are  found,  I  cannot  discover  that  the  conclusion  is  otherwise  than 
right.  The  argument  of  Mr.  CHitty  is  not  quite  consistent  with  the 
facts  found.  The  statement  is  wholly  inconsistent  with  a  freehold 
interest  in  these  persons :  and  it  is  equally  so  with  a  tenancy  from 
year  to  year ;  for,  who  ever  heard  of  fealty  being  required  of  a  tenant 

♦fififil  ^^^^  y®^^  ^  ^^^  '    ^^  ^^  °^^  ^^^y  *^^  define  the  precise  charac* 
J  ter  of  the  tenure.    But,  if  it  is  not  a  copyhold,  I  should  say  that 
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it  is  so  near  to  a  tenure  of  that  description  as  to  come  within  the  19th 
section  of  the  Reform  Act.  Decision  affirmed,  with  costs. 

UND  OF  THB  BEGISTBATION  CASES. 
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GORE  V.  The  RIGHT  HON.  SIR  GEORGE  GREY,  Bart,  and 

Others.    Nov.  80. 

Jadgment  of  the  Common  Pleas  affirmed. 

This  was  an  action  for  an  assault  and  false  imprisonment.  The 
defendants — the  Home  Secretary,  the  keeper  of  the  Queen's  Prison, 
the  deputy-keeper,  a  turnkey,  the  surgeon  of  the  prison,  and  one  of 
the  physicians  of  St.  Thomas's  Hospital,— justified  under  the  14th 
section  of  the  Queen's  Prison  Act  then  in  force  (5  Vict.  c.  22),  on  the 
ground  that  the  plaintiff  was  insane. 

The  Court  of  Common  Pleas,  upon  the  argument  of  a  demurrer  to 
the  pleas,  held,  that,  although  the  102d  section  of  the  Insolvent 
Debtors  Act,  1  &  2  Vict.  c.  110,  was  virtually  repealed  by  the  14th 
Bection  of  the  Queen's  Prison  Act,  because  the  former  enactment  was 
utterly  inconsistent  with  the  latter,  yet  the  14th  section  of  the  Queen's 
Prison  Act,  on  which  the  pleas  of  justification  were  founded,  was  not 
repealed  or  affected  by  the  4th  section  of  the  Lunacy  Act,  16  &  17 
Vict.  c.  96,  by  reason  of  the  saving  clause  which  is  inserted  into  it: 
Bee  the  report,  18  C.  B.  N.  S.  138  (E.  C.  L.  R.  vol.  106). 

The  plaintiff  brought  a  writ  of  error,  which  came  on  for  argument 
before  Pollock,  C.  B.,  Bramwell,  B.,  Channell,  B.,  Blackburn,  J., 
Mellor,  J.,  and  Pigott,  B. 

The  plaintiff  was  heard  in  person:  but  The  Solicitor-OeneraHyri^h 
whom  was  Welshy)  was  not  called  upon. 

The  Coubt  unanimously  affirmed  the  judgment  of  the  court  below. 

Judgment  affirmed. 


•PARRY  V.  THE  CROYDON  COMMERCIAL  GAS  AND  p^kaq 
COKE  COMPANY.    Nov.  SO.  ■•  ^^^ 

By  the  Croydon  ImpTOTement  Act»  10  G.  4,  c.  IxxiiL,  8.  27,  it  ii  enaeted,  that»  if  the  oommif- 
lionen,  or  any  company  or  other  person  making  or  sapplying  gaa  within  the  limits  of  Uie  act, 
thaU  f oiTer  any  impare  matter  to  flow  into  any  stream,  ^c,  they  shall  be  liable  to  a  penalty  of 
2004,  to  U  9u^/or  (y  any  tommon  informer,  and  to  a  ftirther  penalty  of  202.  a  day  for  the  eon- 
tiananee  of  the  nnlsanoe  after  notice,  to  be  paid  to  the  informer  or  the  party  ii^nred,  as  the 
Jostiees  should  think  fit 

By  the  2l8t  seotion  of  the  Gasworks  Clanses  Aot>  1847  (10  Viet  e.  16),  s.  21,  a  like  penalty 
St  imposed  upon  fie  undtrtakwrt  of  any  gamaork*  for  the  same  ofbaoe^  whic^  penalty  is,  by  s.  22, 
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"^to  he  reeoeered  by  the  perton  into  tehQHe  water  euch  euhetanee  ehall  he  conveytd,  or  vhote  woftf 
•hall  he  fouled  hy  any  euch  act :"  aod  by  8.  23»  a  daily  penalty  of  20^  is  imposed  on  them  for 
the  continuance  of  the  nuisance  after  notice,  to  be  recorered  in  like  manner : — 

Held,  that  a  gas-company  establislied  under  an  act  of  parliament  in  which  the  proTisions  of 
the  Gasworks  Glauses  Act  are  incorporated,  are  liable  to  the  penalties  imposed  by  the  10  Yiet. 
e.  15,  but  not  to  those  Imposed  by  the  10  G.  4,  o.  Ixxiii. 

This  was  an  action  by  a  cpmmon  informer  against  The  Crojdou 
Commercial  Gas  and  Coke  Company,  upon  the  10  G.  4,  c.  Ixxiii.  (the 
Croydon  Lighting  and  Improvement  Act),  for  permitting  offensive 
matter  to  flow  into  certain  streams. 

The  declaration  stated  that  'the  Viefbndatits,  within  six  calendar 
months  before  the  commencement  of  this  suit,  to  wit,  on  the  2d  of 
August,  1861,  they  then  being  persons  making,  furnishing,  and  sap- 
^plying  gas  used  and.  burnt  for  fighting  divers  highways,  streets,  and 
places,  houses,  manufactories,  and  6ther  premises  within  the  limits  of 
an  act  made  in  the  10th  year  of  the  reign  of  King  George  the  Fourth, 
intituled  "  An  act  for  lighting,  watching,  and  improving  the  town  of 
Croydon  in  the  county,  of  Surrey,  for  providing  lodgings  for  the 
,  judges  at  the  assizes  hotden  in  the  said  town,  and  for  other  purposes 
Jl^elating  thereto,"  did  drain  and  convejr,  and  caused  and  suffered  to  be 
drainea  and  conveyed  and  to  run  and  flow,  divers  washings  and  other 
waste  liquids,  sub^tancesi  and  things  which  arose  and  were  made  in 
the  prosecution  of  the  said  gasworks,  into. certain  rivers,  brooks,  and 
running  streams,  canals,  reservoirs,  aqueducts,  feeders,  ponds,  and 
spring- |ieads,  and  into  divers  drains,' sewers,  and  ditches  communica- 
ting with  the^m  tlie  said  rivers,  &c.,  and  did  and  caused  to  be  done 
*5691 '  ^^^®^^  *annpyances,  acts,  and  things  to  the  water  contained  in 
4  them;  whereby  the  water  contained  in  them,  and  divers  parts 
J;here9f,  were  spoiled,  fouled,  and  corrupted,  contrary  to  the  form  of 
jhe  .^tatuU  in  ^uch  case  made;  whereby  and  by  force  of  the  said 
9tajutethe  ctef^ndantsforfeited'ahd  became  liable  to. pay  to  the  plain- 
tiff thesum  of  200/..:  yet  the  deftiridants  had  not  paid"  the  same:  and 
the  plaintiff  cWnied  200Z.^    «  .  .,  ..      - 

Second  plea,  that  the' acis* and  things  complained  of,  and  each  and 
every  of  them,  were  and  was  committed  and  happened  after  the  passing 
a,nd  conning  info, pperation  of  "The  Croydon  Cpmmerciar  Gas  and 
Coke  Act  "(10  &  11  Vict.  c.  cxpciv.),  jind  a^er  the  1st  day  of  August, 
.1849 ;  and  t^t  the  said  acts  and  things,  isind  each  and  every  of  them, 
were  and  arQ  and(was  arid  is  such  and  the  like  acts  and  things,  act  and 
thing,  as  are  and  is  described  and  mentioned  in  the  21st  section  of 
"The  Gasworks  Clauses  Act,  1847"  (10  Vict.  c.  15)  and  no  other; 
and  that  the  plaintiff  is  not  and  never  has  been  the  person  into  whose 
water^the  washing  or  ot)ier  substance  produced,  in  making  .or  supply- 
iQg'gas  in  such  act  mentioned  (being  the^  washings  and  otKerwaste 
liq^uids,  substances,  and  things  in  the  declaration  mentioned)  were 
con  v^y e^,  or  [flpWed,  'pt  the  person  whose  Ai^atier  '#a^  fouled.  ^  ^ 
,.  ,  Tp  ;;liis*plea\tlW^plai^tlfl^'^^^^ 

.*'  that*  tjie  plaintiff's  ijigU  to  siie  for  the  penalty  given  ))y  the  10  G. 
4,'c.  Ixxiii.;  s;  27,  is"  not'  takbn  away  by  the  10  &  11  Vict,  ucxxir., 
^  incornorating^he  10  Vict.  c.  15,  s.  21,  and  that  the*  twcrpettjtttfts'^'ro 
''  cu^uiatiVV.'  \5<>i^3©ri        .»        .  ^      . 

The  Court  of  Common  Pleas  having  given  judgmeht  tor  toe 
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defendants  upon  this  demurrer  (11  C.  B.  N.  S.  579  (E.  C.  L.  R.  vol. 
103),  the  plaintiff'  brought  a  writ  of  error,  which  was  argued  in  the 
Exchequer  Chamber,  before  Pollock,  *C.  B.,  Bramwellj  B,,  r^r^t^r^ 
Chanqeli;  B.,  Blackburn,  J.,  and  Pi^tt,  B.  .  ^^' 

Joyce,  for  the  plaintiff  in  error.— -vBy  the  10  G*  4,  c.  ixxiii.,  certain 
commissioners  are  appointed  to  carry  into  effect  the  lighting  and' 
improving  the  town  of  Croydon:  and  by  s.  27  of  that  act  it  is 
enacted  that,  "if  the  said  commissioners,  or  any  company  or  com- 
pnies,  or  any  other  person  or  persons  whatsoever,  making,  furnish- 
ing, or  supplying  any  gas  used  or  burnt  for  lighting  any  highway, 
&c.,  or  any  house,  &c.,  within  the  limits  of  this  act,  shall  at  any  time 
drain  or  convey,  or  cause  or  suffer  to  be  drained  or  conveyed,  or  tp 
run  or  flow,  any  washings  or  other  waste  liquids,  substances,  or  things 
whatsoever  which  ^hall  arise  or  be  made  in  the  prosecution  of  the 
said  gasworks,  into  any  river,  brook,  or  running  stream,  canal,  reser- 
voir, aqueduct,  feeder,  pond,  or  spring-head^  or  into  any  drain,  sewer^ 
or  ditch  communicating  with  any  of  them,  or  do  or  cause  to  be  done 
any  annoyance,  act,  or  thing  to  the  water  contained  in  any  of  them, 
whereby  the  water  contained  therein,  or  any  part  thereof,  shall  or 
may  be  spoiled,  fouled,  or  corrupted,  then  and  in  ievery  such  case  tbfe. 
said  commissioners,  or  any  such  company  or  companies,  or  oth^^ 
person  or  persons  as  aforesaid;  shall  forfeit  and  pay  for  every  such 
offence  the  sum  of  2(00Z.,"  to  be  recovered  by  action,  Ac,  and  paid  to 
the  person  or  persons  who  shall  inform  or  sue' for  the  same;  and  that 
section  also  imposes  a  farther  penalty  of.  20L  for  each  day  the' 
nuisance  shall  be  continued, — such  last- mentioned  penalty  to  bd 
paid  "to  the  informer  or  to  the  person  or  persons  who  in  the 
judgment  of  the  justice  or  justices  before  whom  the  conviction 
shall  take  place  shall  have  sustained  any  annoyance,  injury,  ot 
damage  by  any  such  act  so  done  or  comniitted.''  The  defendants 
•are  a  company  incorporated  by  the  10  &  11  Viet  c.  cxxiiv.  rtgyi 
for  supplying  Croydon  and  its  vicinity  with  gas.  The  1st  and  *- 
4th  sections  of  that  act  respectively  incorporate  therewith  The  Cona- 
panies  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  16),  The  Gas- 
works Clauses  Act,  1847  (10  Vict.  c.  16),  and  the  Lands  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  18).  The  21st  section  of  the 
10  Vict.  c.  15  enacts,  that,  "  if  the  undertakers  shall  at  any  time  cause 
or  suffer  to  be  brought  or  to  flow  into  any  stream,  reservoir,  or  aque- 
duct, pond,  or  place  for  water,  or  into  any  drain  communicating 
therewith,  any  washing  or  other  substance  produced  in  making  pr 
supplying  gas,  or  shall  wilfully  do  any  act  connected  with  the  making 
or  supplying  of  gas,  whereby  the  water  in  any  such  stream,  reservoir, 
aqueduct,  pond,  or  place  for  water  shall  be  fouled,  the  iindertakeria 
shall  forfeit  for  every  such  offence  thii  sum  of  200i."  And  the  22d 
section  enacts  that  "  the  said  penalty  of  200Z.  shall  be  recovered,  with 
full  costs  of  suit,  in  any  of  the  superior  courts,  by  the  person  into  whose 
water  such  washing  or  other  substance  shall  be  conveyed  or  shall  flow,  or 
whose  water  shall  be  fouled  by  any  such  act  as  aforesaid:  but  such  penalty 
shall  not  be  recoverable  unless  it  be  sued  for  during  the  continuance 
of  the  offence,  or  within  six  months  after  it  shall  hare  ceased.'^  The 
question  is,  whether  this  is  a  substitution  for  the  penalty  imposed  bj 
the  former  act^  or  a  cumulative  penalty.    The  plaintiff  submits  that  it 
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is  cumulative.  In  Goldson  v.  Buck,  15  East  872,  it  was  held  that  an 
act  passed  in  the  14  G.  2  (c.  43),  enabling  T.  S.,  the  lord  of  the  manor 
of  F.,  his  heirs  and  assigns,  at  their  costs,  to  convey  water  in  pipes 
from  his  estate  there  to  Portsmouth,  and  through  the  streets,  and  for 
that  purpose  to  break  up  the  pavement,  making  good  the  same  again, 
was  not  repealed  by  the  82  G.  8,  c.  108  (passed  above  fifty  years 
♦5721  'afterwards),  vesting  the  property  and  control  of  the  pavement 
J  in  commissioners,  without  exception  of  the  former  right, — the 
two  acts  not  being  inconsistent,  but  giving  the  several  powers  to  be 
exercised  for  difierent  purposes.  So,  here,  it  is  submitted  these  two 
penalty  clauses  are  not  inconsistent,  and  may  very  well  subsist 
together.  The  29th  section  of  the  Gasworks  Glauses  Act  enacts  that 
*'  nothing  in  this  or  the  special  act  contained  shall  prevent  the  under- 
takers from  being  liable  to  an  indictment  for  nuisance,  or  to  any  other 
legal  proceeding  to  which  they  may  he  liable  in  consequence  of  making 
or  supplying  gas."  The  two  acts  were  passed  with  totally  diflFerent 
objects :  under  the  first  act,  any  person  may  sue  for  the  penalty ;  but, 
under  the  10  Yict.  c.  16,  the  action  must  be  brought  by  the  person 
whose  water  is  fouled.  [Mbllob,  J. — The  one  act  is  confined  to 
offences  by  the  undertakers ;  the  other  extends  to  offences  committed 
by  any  one.] 

Sir  Oeorge  Honyman,  contri. — The  judgment  of  the  court  below  is 
correct.  [Pollock,  C.  B. — The  question  is,  whether  we  are  to  hold 
that  the  legislature  meant  to  impose  two  penalties  of  2002.  each  for 
the  same  offence,  or  merely  by  the  later  act  to  define  the  person  by 
whom  the  penalty  is  to  be  recovered.  The  course  of  modern  legisla- 
ture has  been  to  put  down  the  qui  tam.]  The  object  of  the  Gasworks 
Clauses  Act  was,  to  provide  one  uniform  code  of  regulations  for  all 
works  of  this  kind.  This  appears  from  the  preamble.  The  general 
heading  which  precedes  s.  21  also  clearly  shows  what  was  the  inten- 
tion of  the  legislature, — "And  with  respect  to  the  provision  for  guard- 
ing against  fouling  water,  or  other  nuisance  from  tne  gas,  be  it  enacted 
as  follows:"  and  then  the  21st  section  proceeds  to  impose  upon  the 
undertakers  precisely  the  same  penalty  for  the  same  acts  as  were  pro- 

•S'^Sl  ^^^^^®^  ^y  *^^®  ^^  ^*  ^»  ^'  l^^iiiv  a°d  the  22d  section  to  make 
'  -•  that  penalty  recoverable  by  action  at  the  suit  of  the  party 
aggrieved,  instead  of,  as  under  the  former  act,  at  the  suit  of  a  common 
informer :  and  the  28d  section, — as  if  to  make  the  intention  of  the 
legislature  yet  more  clear, — enacts,  that,  "in  addition  to  the  said 
penalty  of  200/.  (and  whether  such  penalty  shall  have  been  recovered 
or  not),  the  undertakers  shall  forfeit  the  sum  of  20/.  {to  be  recovered  in 
like  manner)  for  each  day  during  which  such  washing  or  other  sub- 
stance shall  be  brought  or  shall  flow  as  aforesaid,  or  the  act  by  which 
such  water  shall  be  fouled  shall  continue,  after  the  expiration  of 
twenty-four  hours  from  the  time  when  notice  of  the  offence  shall 
have  been  served  on  the  undertakers  by  the  person  into  whose  water 
such  washing  or  other  substance  shall  be  brought  or  shall  flow,  or 
whose  water  shall  be  fouled  thereby ;  and  such  penalty  shall  be  paid 
to  such  last-mentioned  person."  [Mellor,  J. — The  daily  penalty 
under  the  10  G.  4,  c.  Ixxiii.  s.  27,  is  to  go  either  to  the  informer  or  to 
the  party  grieved,  at  the  option  of  the  justices.]  The  declared  object 
of  the  legislature  being  to  insure  "greater  uniformity  in  the  provi- 
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sioDs"  in  acts  of  parliament  for  the  construction  of  gasworks  and  the 
supplying  of  gas,  is  it  reasonable  to  suppose  that  they  intended  that 
in  this  district  there  should  be  two  penalties  for  the  same  oflFence,  one 
recoverable  by  the  informer  and  the  other  by  the  party  aggrieved  ? 
[Blackburn,  J. — The  Gasworks  Clauses  Act  does  not  take  away  the 
right  to  recover  compensation  in  damages.]  No.  It  is  'the  same 
as  if  the  legislature  had  said,  that,  if  gas  companies  do  the  things 
mentioned,  they  shall  be  liable  to  the  penalties  in  the  10  G.  4,  c. 
Ixxiii.,  s.  27.  It  may  be  that  any  other  persons  doing  these  acts 
would  still  be  liable  under  the  10  G.  4,  c.  Ixxiii. ;  but  gas  companies 
are  only  liable  to  be  sued  under  the  10  Vict.  c.  'IS;  s.  22.  If  r*K74. 
the  argument  on  the  other  side  be  correct,  the  party  aggrieved  L  ^'^ 
might  get  40/.  a  day.  In  The  Great  Central  Gas  Consumers  Com- 
pany V.  Clarke,  11  C.  B.  N.  S.  814  (E.  C.  L.  B.  vol.  108)  (affirmed  on 
error,  13  0.  B.  N.  S.  838  (E.  C.  L.  R.  vol.  106),  it  was  held  that  the 
general  act  for  regulating  the  supply  of  gas  to  the  metropolis  (23  &  24 
Vict.  c.  125)  repealed  the  provisions  of  all  local  gas  acts  as  to  the  rate 
of  charge.  [Blackburn,  J. — The  words  there  showed  an  intention 
in  the  legislature  so  to  do.]  In  the  course  of  his  judgment  in  the 
court  below,  Willes,  J.,  says  (11  C.  B.  N.  S.  835), — *'I  do  not  assent 
to  the  proposition  quoted  from  Dwarris  on  Statutes  (p.  604),  that,  in 
order  to  effect  a  repeal  of  a  former  act,  the  later  or  repealing  act  must 
contain  express  words.  If  that  be  the  proposition  which  that  learned 
author  means  to  lay  down,  it  clearly  is  not  accurate.  It  is  enough  if 
there  be  words  which  by  necessary  implication  repeal  it."  In  The 
King  V,  The  Trustees  of  the  Northleach  and  Whitney  Roads,  5  B.  & 
Ad.  978  (E.  C.  L.  R.  vol.  27),  a  local  turnpike  act  (24  G.  2,  c.  28) 
directed  that  the  trustees  should  keep  books,  in  which  they  should 
enter  their  accounts  and  also  their  orders  and  proceedings,  and  that 
all  persons  should  have  access  to  such  entries :  by  a  subsequent  local 
act  (1  &  2  G.  4,  c.  cix.),  it  was  directed  that  the  trustees  should  keep 
a  book  in  which  they  should  enter  their  accounts,  which  book  should 
be  open  to  the  inspection  of  the  trustees  or  of  any  creditor  on  the  tolls. 
The  General  Turnpike  Act,  5  G.  4,  c.  126,  s.  73,  re-enacted  the  latter 
provision  as  to  all  turnpike-road  accounts,  and  s.  72  directed  that  all 
trustees  of  turnpike  roads  should  keep  a  book  of  their  orders  and 
proceedings,  which  should  be  open  to  the  inspection  of  any  of  the 
trustees,  and  should  be  read  as  evidence  in  courts,  as  there  directed. 
That  act  also  provided  that  the  enactments  therein  contained  should 
extend  to  all  other  turnpike  acts,  except  where  by  that  act  it  was 
♦otherwise  ordered.  It  was  held  that  these  clauses  of  the  r»5«Tg 
general  and  of  the  second  local  act  superseded  the  provisions  '- 
of  the  original  act,  and  limited  the  power  of  inspection  at  first  given 
to  the  whole  public,  confining  it  to  trustees  and  creditors  in  the 
respective  cases  of  orders  and  accounts.  That  case,  it  is  submitted,  is 
precisely  in  point. 

Joyce,  in  reply. — The  10  G.  4,  c.  Ixxiii.,  is  unrepealed.  It  must  be 
assumed  that  the  legislature  knew  of  the  existence  of  that  act :  and 
yet  they  chose  to  give  by  the  10  &  11  Vict.  c.  cxxiv.,  powers  to  these 
defendants,  subject  to  a  summary  remedy  reserved  to  parties  who 
might  be  injured  by  the  mode  of  conducting  their  works.  The  29th 
section  of  the  10  Vict.  c.  15,  is  strong  to  show  that  the  legislature  did 
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not  mean  to  exonerate  the  oompanj  in  respeot  of' any  liability  under 
the  local  act. 

Pollock,  C.  B. — All  the  members  of  the  court  who  are  now  pre* 
sent  are  unanimously  of  opinion  that  the  judgment  of  the  Court  of 
Common  Pleas  is  right,  and  must  be  affirmed!  My  Brother  Black- 
burn, who  has  been  obliged  to  go  to  Chambers,  entertained  some 
doubt ;  but  he  desired  me  to  say  that  he  is  not  disposed  to  dissent 
from  the  view  taken  by  the  rest  of  the  court.  It  appears  to  me,  that, 
in  construing  a  penal  statute  of  any  kind,  we  are  bound  to  take  care 
that  the  party  is  brought  strictly  within  it,  and  to  give  no  effect  to  it 
beyond  what  it  is  clear  that  the  legislature  intended.  If  there  be  any 
fair  and  legitimate  doubt,  the  subject  is  not  to  be  burthened.  Though, 
no  doubt,  in  modern  timeS)  the  old  distinction  between  penal,  and  other 
statutes  has  in  this  respect  been  discountenanced,  still  I  take  it  to  he 
a  clear  rule  of  construction  at  the  present  day,  that,  in  the  imposition 
♦5761  ^^  *^  ^^^  ^'  ^  <JQtyj  ^°<i  still  more  of  a  penalty,  if  there  be  any 
^  fair  and  reasonable  doubt,  we  are  so  to  construe  the  statute  as 
to  give  the  party  sought  to  be  charged  the  benefit  of  the  doubt.  More 
might  have  been  urged  here  in  favour  of  the  plaintiff,  if  the  original 
clause  and  the  subsequent  one  had  been  framed  in  such  a  way  as  to 
show  that  the  legislature  intended  to  make  the  penalty  a  substitution 
for  the  common-law  remedy.  But  the  general  statute  imposes  pre- 
cisely  the  same  penalty  as  that  which  was  imposed  by  the  local  act, 
and  does  not  say,  as  is  sometimes  said,  that  the  new  penalty  shall  he 
in  addition  to  the  penalty  already  imposed.  It  does  not  pretend  to 
be  either  a  substitution  of  the  right  of  action,  or  a  cumulative  pen- 
alty. Upon  these  grounds,,  it  seems  to  me  that  the  evident  intentioB 
of  the  legislature  was,  not  to  make  the  party  liable  to  a  doable  pen- 
alty, but  merely  to  substitute  the  person  aggrieved  as  the  person  to 
sue,  for  the  common  informer. 

Bramwell,  B. — I  am  of  the  same  opinion.  The  defendants  had 
no  existence  until  the  passing  of  the  10  &  11  Yict.  c.  cxxiv.,  which 
regulates  and  defines  their  rights  and  liabilities.  That  act  may  and 
ought  to  be  read  in  connection  with  the  GaswcM'ks  Clauses  Act,  10 
Vict.  c.  15,  which  was  passed  for  the  purpose  of  consolidating  in  one 
act  certain  provisions  usually  contained  in  acts  authorizing  the  making 
of  gasworks  for  supplying  towns  with  gas,  and  for  insuring  greater 
uniformity  in  the  provisions  themselves*  The  penalty  clauses  are 
introduced  with  this  recital, — *'  And  with  respect  to  the  provision  for 
guarding  against  fouling  water,  or  other  nuisance  from  gas,  be  it 
enacted  as  follows."  The  21st  section  then  enacts,  that,  "  if  the  under- 
takerSj^^ — that  is,  the  persons  by  the  special  act  authorized  to  construct 
*5771  ^^^  gasworks, — "shall  at  any  *time  cause  or  suffer  to  he 
J  brought  or  to  flow  into  any  stream,  reservoir,  or  aqueduct, 
pond,  or  place  for  water,  or  into  any  drain  communicating  therewith, 
any  washing  or  other  substance  produced  in  making  or  supplying  gas, 
or  shall  wilfully  do  any  act  connected  with  the  making  or  supplying 
of  gas  whereby  the  water  in  any  such  stream,  reservoir,  aqueduct, 
pond,  or  place  for  water  shall  be  fouled,  the  underiaker$  shall  forfeit 
for  every  such  offence  the  sum  of  2002."  That  is  the  consequence 
which  is  to  ensue  upon  that  act  being  done.  The  22d  section  then 
goes  on  to  proviie  how  the  penalty  is  to  be  recovered,  and  who  shall 
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sue  for  it.  It  enacts  that  ''  the  said  penalty  of  2002.  shall  be  recor 
vered,  with  full  costs  of  suit,  in  any  of  the  superior  courtSj  hy  the 
perwn  into  whose  water  such  washing  or  other  substance  shall  be  conveyed: 
or  shall  flow,  or  whose  water  shall  befouled  by  any  such  act  as  aforesaid; 
bat  such  penalty  shall  not  be  recoverable  unless  it  be  sued  for  during 
the  continuance  of  the  offence,  or  within  six  months  after  it  shall  have 
ceased."  But  it  is  said,  that  besides  this,  another  consequence  is  tp 
attach  to  the  commission  of  the  prohibited  act,  because  another  act  of 
parliament  relating  to  the  watching,  lighting,  and  improving  of  the 
town  of  Croydon  (10  G.  4,  c.  Ixxiii.),  in  s.  27  enacts  that  any  company 
or  other  person  making  or  supplying  gas  within  the  limits  of  the  act, 
who  shall' suffer  any  impure  matter  to  flow  into  any  stream,  &c.  (pre- 
cisely the  offence  for  which  by  the  10  Vict.  c.  15  the  undertakers  are 
to  pay  the  same  penalty),  should  be  liable  to  a  penalty  of  2002.  So 
that,  according  to  the  plaintiff's  contention,  this  company  is  to  be  liar 
ble  to  a  double  penalty.  It  seems  to  me,  however,  that  that  was  not 
the  meaning  of  the  legislature;  but  that,  in  the  absence  of  any  clear 
enactment  to  the  contrary,  the  defendants  could  only  incur  one  penalty 


of  200i,  to  be  recovered  in  the  *manner  pointed  out  by  the  10 
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Vict.  c.  15,  s.  22.  I  do  not  think  it  necessary  to  hold  that,  the 
10  G.  4,  c.  Ixxiii.,  is  abrogated.  On  the  contrary,  I  do  not  think  it  is. 
Any  person  now  setting  up  gasworks  in  the  town  of  Oroydpa  might 
be  liable  to  the  penalty  under  the  local  act  Why  should  one  set  of 
offenders  be  liable  to  one  penalty  and  another  set  to  another  and  dif- 
ferent penalty  for  the  same  offeace  ?  Further,  as  was  put  by  Wil- 
liams, J.,  in  the  court  below,  the  Gasworks  Clauses  Act  imposes;  a 
further  penalty  of  207.  a  day,  to  be  recovered  by  the  party  injured, 
for  each  day  that  the  nuisance  shall  be  continued  after  notice:  and  the 
local  act  imposed  a  like  daily  penalty  for  the  like  offence,  to  be  paid, 
at  the  option  of  the  justices,  either  to  the  informer  or  to  the  person 
injured.  Is  it  to  be  said  that  a  cumulative  penalty  of  207.  per  day  is 
given  to  the  person  injured?  I  think  it  is  impossible  to  say  that.  It 
must  be  conceded  that  the  20/.  penalty  under  the  local  act  is  gone  as 
to  this  company.  That  is  clear  almost  to  demonstration  :  and,  if  the 
20/.  penalty  is  gone,  the  200/.  penalty  must  be  gone  also.  With  all 
respect  for  the  doubt  intimated  by  my  Brother  Blackburn,  I  think 
the  judgment  of  the  Court  of  Common  Pleas  was  quite  right,  and 
should  be  affirmed. 

Channell,  B. — I  must  own  that  I  have  felt  disposed  to  participate 
in  the  doubt  entertained  by  my  Brother  Blackburn :  but,  upon  the 
whole,  I  agree  that  the  judgment  of  the  court  below  should  be  affirm- 
ed. The  question  is,  whether  the  second  plea  is  an  answer  to  the 
declaration.  It  appeared  to  me  at  first  to  be  necessary  for  the  de- 
fendants to  show  that  the  Croydon  Improvement  Act,  10  G.  4,  c. 
Ixxiii.,  was  repealed  by  the  10  Vict.  c.  15,  ss.  21,  22,  as  to  this  pen- 
alty. But  the  argument  of  their  learned  counsel  has  convinced  r^^ng 
*me  that  it  is  not  necessary  to  go  that  length.  It  is  unneces-  *- 
sary  to  consider  whether  an  action  at  common  law  could  be  main- 
tained against  the  defendants  for  an  injury  of  this  description,  or 
whether  the  party  injured  is  limited  to  the  penalty  provided  by  the 
Gasworks  Clauses  Act.  The  defendants  here  are  sued  in  their  corpo- 
rate character  under  the  special  act  10  k  11  Vict.  c.  cxxiv. :  and  tney 
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are  sued  for  a  penalty  created  by  the  local  act  of  10  G.  4,  c.  Ixxiii. 
I  am  clearly  of  opinion  that  this  plea  is  an  answer  to  that  action.  I 
cannot  understand  how,  as  a  corporation,  they  can  be  liable  to  penal- 
ties under  the  local  act. 

Mellob,  J. — I  must  confess  that  I  also  entertained  some  doubt: 
but  I  am  satisfied  by  the  reasoning  of  my  Brothers  Bramwell  and 
Channel).  I  am  satisfied  that  the  penalty  to  which  these  defendants 
are  liable  is  not  given  to  the  common  informer.  As  regards  other 
persons,  the  local  act  may  still  have  force.  But,  as  to  these  defend- 
ants, the  true  effect  of  the  special  act  and  the  Gasworks  Clauses  Act, 
is,  to  enable  them  to  erect  gasworks  and  to  do  all  things  necessary  for 
supplying  the  town  and  neighbourhood  with  gas,  subject  to  certain 
conditions,  one  of  which  is,  that,  if  they  foul  any  stream,  &c.,  they 
shall  be  subject  to  the  penalties  provided  by  the  general  act.  I  do 
not  feel  called  upon  to  offer  any  opinion  as  to  whether  or  not  those 
penalties  are  the  oply  reparation  for  the  fouling  which  the  party 
injured  is  entitled  to  sue  for. 

PiGOTT,  B. — 1  am  of  the  same  opinion.  If  the  persons  mentioned 
in  the  10  G.  4,  c.  Ixxiii.,  s.  27,  do  the  acts  enumerated  in  that  section, 
they  may  still  be  liable  to  the  penalties  imposed  by  that  statute,  if 
♦5801  ^  ^^  ^^^®  °^*  statutory  powers.  But  the  present  defendants 
J  *are  an  incorporated  company  having  statutory  powers  to  do 
what  they  have  done,  subject  to  certain  penalties  if  any  injury  is 
thereby  caused  to  any  individual:  they  are  to  erect  gasworks,  &c., 
subject  to  the  provisions  in  the  special  act  and  in  the  Gasworks 
Clauses  Act  contained.  The  penalties  in  ss.  21  and  23  are,  witb 
reference  to  persons  acting  under  those  acts,  given  in  substitution  of 
the  penalties  contained  in  the  local  act.  Judgment  affirmed. 
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The  Judges  who  usually  sat  in  banco  in  this  Term,  were, — 
ErLB,  0.  J.,  WiLLES,  J., 

Williams,  J.,  Keating,  J. 


MEMORANDA. 

The  Hon.  Mr.  Justice  Wigbtman,  one  of  the  Judges  of  the  Court 
of  Queen's  Bench,  died  at  York,  on  the  10th  of  December,  1863,  after 
a  few  hours'  illness,  in  his  80th  year. 

He  was  appointed  a  Judge  of  that  Court  in  Hilary  Vacation,  1841. 

William  Shee,  Esq.,  Q.  S.,  who  was  appointed  a  Judge  of  the  Court 
of  Queen's  Bench  in  the  room  of  the  late  Mr.  Justice  Wightman,  took 
the  oaths  in  Court  on  the  2d  day  of  this  Term. 

The  learned  Judge  shortly  afterwards  received  the  honour  of  knight- 
hood. 

On  the  18th  of  January,  1854,  Mr.  Serjt.  Ballantine  received  a 
Patent  of  Precedence,  to  take  rank  next  after  Powell,  Q.  C. 
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♦ALDRIDGE  v.  THE  GREAT  WESTERN  RAILWAY 
COMPANY.    Jan.  20. 


Any  condition  limiting  the  liability  of  a  railvraj  eompany  aa  oarrien  muit  be  a  eonditioa 
jnflt  and  reasonable  in  the  judgment  of  the  eonr^  and  matt  be  set  out  In  a  written  (or  printed) 
contract  signed  by  or  on  behalf  of  the  consignor  of  the  goods. 

Certain  packages  called  « empties"  were  delirered  to  a  railway  eompany  to  be  carried  to  a 
place  beyond  their  line,  the  person  by  whom  they  were  delirered  signing  on  the  eonsignoi^s 
behalf  a  printed  note  containing  the  following  among  other  conditions : — 

"  1.  The  company  will  not  be  answerable  for  the  loss  or  detention  of,  or  damage  to,  wrappen 
or  packages  of  any  description  charged  by  the  company  as  'empties.' 

"  2.  Nor  in  respect  of  goods  destined  for  places  beyond  the  limits  of  the  company's  railway  | 
«nd,  as  respects  the  company,  their  responsibility  will  cease  when  such  goods,  shall  hare  been 
delirered  orer  to  another  carrier  in  the,n8nal  coarse  for  further  conreyance.  Any  money  which 
may  be  received  by  the  eompany  as  payment  for  the  conveyance  of  goods  beyond  their  own 
limits  will  be  so  received  only  for  the  convenience  of  the  consignors,  and  for  the  purpose  of 
being  paid  to  the  other  carrier. 

"  3.  The  company  will  not  be  liable  for  any  loss  of  or  injury  to  articles,  except  on  proof  that 
such  loss  or  iigury  was  occasioned  by  the  neglect  or  default  of  the  company  or  its  servants." 

The  goods  were  carried  duly  to  Gloucester,  where  the  defendants'  line  ended,  and  were  there 
handed  over  to  the  Midland  Railway  Company  in  further  prosecution  of  the  transit,  after  which 
the  detention  and  damage  of  which  the  plaintiff  complained  took  place : — 

Held,  that  the  second  of  the  above  conditions  discharged  the  defendants  from  liability  in  respect 
of  the  damage  and  detention  complained  of. 

Held,  also,  that  a  signature  of  the  special  contract  by  a  "railway  agent"  employed  by  the 
consignor  to  deliver  and  by  the  company  to  receive  the  goodj.&r.  them,  is.a  snffiojept  signature 
to  satisfy  the  7th  section  of  the  Railway  Traffic  Act>  1854. 

SembUf  that  the  company  were  not  to  be  considered  as  mere  gratuitous  bailees  because  the 
"empties"  are  carried  free  of  charge, — the  contract  for  payment  for  the  same  packages  when 
forwarded /u/<,  including  a  contract  or  engagement  on  their  part  to  make  no  additional  charge 
for  returning  them  w.hen  enjpty. 

This  was  an  action  against  the  Great  Western  Railway  Company, 
as  carriers,  for  the  loss  of  certain  tubs,  packages,  and  baskets  of  the 
plaintiff  which  had  been  delivered  to  them  to  be  carried  "  for  reward," 
as  the  declaration  alleged,  for  the  plaintiff,  from  Hereford  to  Tiverton, 
but  which  were  lost  through  the  defendants'  negligence. 

The  defendants  pleaded — first,  not  guilty, — secondly, — that  the 
cpods  were  not  delivered  to  them  to  be  carried  on  the  terms  in  the 
declaration  mentioned, — thirdly,  as  to  the  loss  and  detention,  a  special 
contract  in  writing  under  the  Railway  and  Canal  Traffic  Act,  1854, 
17  &  18  Vict.  c.  31,  signed  by  the  person  delivering  the  goods,  and 
containing  a  just  and  reasonable  condition,  viz.  that  the  defendants 
should  not  be  liable  for  any  loss  or  detention  of  or  damage  to  goods 
♦5831  *^®s^^°®^  ^^^  ^°y  pJace  beyond  the  limits  of  the  defendants* 
-I  i^ailway,  after  they  should  have  been  delivered  by  the  defend- 
ants to  another  railway;  that  the  goods  in  question  were  destined  for 
a  place  beyond  the  limits  of  the  defendants'  railway;  and  that  the  loss 
and  detention  occurred  after  they  had  been  delivered  over  to  another 
carrier.    Upon  these  pleas  the  plaintiff  joined  issue. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  London  after 
last  Trinity  Term.  The  fects  which  appeared  in  evidence  were  as 
follows : — The  plaintiff  is  a  fruit-dealer  at  Tiverton,  and  had  sent  the 
tubs  and  baskets  in  question  full  of  fruit  from  that  place  to  Hereford 
by  railway.  When  the  contents  were  disposed  of,  the  tubs  and 
baskets  were  collected  by  certain  persons  named  B.  T.  Smith  &  Co., 
and  by  them  brought  to  the  Great  Western  railway  station  at  Here- 
ford, directed  to  the  plaintiff  at  Tiverton.    Nothing  was  paid  or 
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agreed  to  be  paid  for  tlie  carriage  of  tbem, — it  being  the  practice  of 
ndlway  companies  to  carry  "  empties"  (packages  which  have  passed 
over  their  lines  fall,  and  are  on  their  way  back  to  be  used  again)  frfee 
of  charge.  On  delivering  the  packages  to  the  company  at  Hereford, 
Messrs.  Smith  &  Go.  signed  a  printed  note  containing  the  foUowiog 
"conditions:"— 

"  1.  The  company  will  not  be  answerable  for  the  loss  or  detention 
of,  or  for  damages  to,  any  goods,  arising  from  fire,  civil  commotion, 
tempest,  or  act  of  God ;  nor  for  the  loss  or  detention  of,  or  damage  to, 
wrappers  or  packages  of  any  description  charged  by  the  company  as 
em|)ties;  nor  for  any  loss  or  detention  of,  or  damage  to,  anv  package^ 
arising  from  its  being  insufficiently  or  improperly  packea,  marked,' 
directed,  or  described,  or  from  its  containing  a  variety  of  articles 
liable  by  breaking  to  damage  each  other;  nor  for  leakage  arising 
irom  bad  casks  or  ^cooperage,  or  from  fermentation ;  and  no   c^kqa 
claim  for  deficiencv,  damage,  or  detention  will  be  allowed  un-  ^ 
less  made  within  three  days  aiter  the  delivery  of  the  goods,  nor  for 
loss,  unless  made  within  seven  days  of  the  time  that  they  should  have 
been  delivered. 

"2.  If  goods  (other  than  perishable  goods,  which  will  be  dealt  with 
under  the  next  condition)  are  refused  to  be  received  by  the  consignee, 
they  will  be  carried  back  and  redelivered  to  the  consignor,  who  will 
be  required  to  pay  the  charge  for  such  back-carriage  and  redelivery, 
in  addition  to  the  charge  for  carriage,  if  not  paid. 

"8.  All  goods,  from  whomsoever  received,  or  to  whomsoever  be- 
longing, shall  be  subject  to  a  general  lien  of  the  company  for  any 
moneys  that  may  be  due  to  the  company  at  the  time  by  the  owners 
or  by  the  persons  who  shall  have  delivered  the  same  to  tne  company : 
and  if,  after  fourteen  days'  notice  shall  have  been  given  to  the  con- 
signors that  such  goods  are  detained  for  any  claim  of  the  company, 
the  money  due  be  not  paid,  the  goods  will,  at  the  discretion  of  the 
company,  be  sold  to  defray  the  company's  claims,  and  all  expenses 
incurred  thereon.  Meat,  fish,  fruit,  and  all  other  perishable  articles 
refused  by  the  consignees,  or  neglected  to  be  taken  away  on  arrival 
of  the  trains,  will,  at  the  discretion  of  the  company,  be  immediately 

'disposed  of. 

"4.  The  delivery  of  goods  will  be  considered  to  be  complete,  and 
the  responsibilities  of  the  company  to  terminate,  when  the  goods  shall 

'lie  unloaded  arid  placed  in  the  care  of  the  consignee,  his  agent  or  ser- 

'  vant.  The  conipany  will  not  l3e  liable  in  respect  of  the  removal  of 
goodjs  into  or  but  bf  the  consignor's  or  consignee's  wagon,  ship,  feraft, 
'wharfj  or  premises,' which  removal  will  be  at  his  risk  and  expense : 

"•nor  will  the  cbiiipkny  be  liable  in  respect  of  goods  left  on  ♦their  rn^go^ 
'premises  until  called  for,  or  to  order,  or  left  or  warehoused  for  »■ 

*  the  Convenience  bf  the  cbrisFgn or  consignee. 

*'5.  Tbe  company  do  not  pledge  themselves  to  thefimebf  starting 

'^oraWItkl  bfthertraitis,  nor  will  they  be  liable- for  loss  of  market 

^kiiiiiig  IVdm  delay,  bver-cafriage,  or  detention*^  of  any  train,  whether 

/^^n^startliag,  br  at  any  bf  the  stations,  or  in  the  courts  of  the  journey. 

•^h^  cbmpaiiy  do  not  iiAdertake  lo'  siend  goods  by  any  p&rticular  train, 
if 'th6y  cki^nlot  be'bbn^  by  tl^i  "train,  nbtwithstandlnff-the 

'goods  lAay  have*'t)een rtceivecP at the'stirtibn. 
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"  6.  The  company  will  not  be  liable  in  respect  of  goods  destined  for 
places  beyond  the  limits  of  the  company's  railway ;  and,  as  respects 
the  company,  their  responsibility  will  cease  when  such  goods  shall 
have  been  delivered  over  to  another  carrier,  in  the  usual  course,  for 
further  conveyance.  The  company  undertakes,  if  practicable,  to 
deliver  such  goods  to  another  carrier,  to  be  carried  by  such  other 
carrier  on  the  same  terms  and  conditions  as  are  herein  contained,  or, 
at  the  company's  discretion,  to  suffer  them  to  remain  on  their  premises 
pending  communication,  at  the  owner's  risk.  Any  money  which  may 
be  received  by  the  company  as  payment  for  the  conveyance  of  goods 
beyond  their  own  limits  will  be  so  received  only  for  the  convenience 
of  the  consignor,  and  for  the  purpose  of  being  paid  to  the  other 
carrier. 

"  7.  All  goods  left  until  called  for,  or  to  order,  or  suffered  to  remain 
upon  the  company's  premises,  or,  at  the  option  of  the  company,  left  in 
the  company's  wagon,  will  so  remain  at  the  risk  of  the  owners,  and 
after  twenty-four  hours  from  their  arrival  will  be  subject  to  the  usual 
charges  of  the  company,  if  warehoused,  or  to  the  usual  charge  for  de- 
murrage, if  left  in  wagons. 

^'^o^-y  '*  8.  The  company  will  not  be  answerable  for  the  *loss  or 
^  J  detention  of  any  goods  which,  may  be  untruly  or  incorrectly 
declared  or  described  in  the  declaration  or  receiving-note  furnished  to 
the  company.  All  parcels  of  goods  and  packages  the  contents  of 
which  are  not  specifically  declared  by  the  senders,  will  be  charged  in 
the  highest  class,  and,  if  not  exceeding  500  lbs.  in  weight,  will  be  con- 
sidered as  each  containing  different  kinds  of  articles,  and  will  accord- 
ingly be  charged  for  separately  as  'smalls.' 

"9.  The  company  will  not  be  liable  for  loss  of  or  injury  to  any 
articles,  goods,  or  things  in  or  about  the  receiving,  forwarding,  or 
delivering  thereof,  or  for  any  consequential  damage  connected  with 
the  carriage,  except  on  proof  that  such  loss,  injury,  or  damage  was 
occasioned  by  the  neglect  or  default  of  the  company  or  its  servants. 

"  10.  All  goods  left  with  the  company,  and  not  taken  away  after 
fourteen  days'  notice  to  the  consignor  or  consignee,  and  all  empties 
not  taken  away  within  fourteen  days  after  arrival,  will  be  sold,  and 
the  proceeds,  ^fter  defraying  expenses  and  any  claim  of  the  company, 
will  be  handed  over  to  the  owner  upon  application. 

**  N.  B.  The  above  conditions  are  those  upon  which  alone  the  com- 
pany will  carry  goods  wherever  or  howsoever  received,  and  do  not 
affect  the  company's  rights  as  carrieps  under  the  Carriers  Act,  1  W.  4, 
c.  68,  as  to  the  goods  therein  enumerated  or  referred  to. 

"  N.  B.  The  conditions  cannot  be  altered  or  dispensed  with  by  any 
person  whomsoever,  and  are  applicable  for  the  whole  distance  carried 
over  the  Great  Western,  the  Bristol  and  Exeter,  the  South  Devon,  the 
South  Wales  railways,  and  any  other  railway  or  conveyance  in  con- 
nection therewith,  or  with  either  of  them." 

♦6871  ^^®  Great  Western  Railway  joins  the  Midland  *Railway  at 
-'  Gloucester ;  and  it  was  proved  that  the  packages  in  question 
were  delivered  safely  at  Gloucester  by  the  defendants'  servants  to  the 
Midland  Railway  Company,  to  be  carried  by  them  to  Bristol,  and 
there  delivered  to  the  Bristol  and  Exeter  Railway  Company  to  be  by 
them  carried  to  their  destination,  Tiverton  Junction.    They  were  de- 
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livered  upon  the  company's  premises  by  Messrs.  Smith  &  Co.,  who 
appeared  to  be  "general  railway  agents,"  who  kept  a  receiving-house 
and  collected  goods  for  carriage  on  the  railway,  by  carts  on  which 
were  painted  the  words  "  Great  Western  Railway  Carriers." 

For  the  defendants  it  was  submitted,  that,  according  to  the  conditions 
upon  which  they  received  the  packages,  they  were  not  liable  for  any 
loss  or  detention  which  occurred  off  their  own  line;  that  they  were  mere 
gratuitous  bailees,  and  therefore  all  that  was  incumbent  on  them,  was, 
to  carry  the  goods  on  their  line,  and  deliver  them  with  reasonable 
care  to'  the  next  line ;  and,  further,  that  the  plaintiff  should  have 
given  some  affirmative  proof  of  negligence  on  the  part  of  the  com- 
pany's servants, — of  which  there  was  none  whatever  beyond  the  mere 
fact  of  the  detention  of  the  packages  for  three  weeks. 

For  the  plaintiff  it  was  insisted  that  she  was  not  bound  by  the 
conditions,  Smith  &  Co.,  who  signed  them,  not  being  her  agents,  but 
the  agents  of  the  company.  And  it  was  further  insisted  that  the 
conditions  were  not  just  and  reasonable,  and  therefore  not  binding  on 
the  plaintiff. 

A  verdict  was  found  for  the  plaintiff,  damages  20Z. ;  leave  being 
reserved  to  the  defendants  to  move  to  enter  the  verdict  for  them,  if 
the  court  should  think  that  under  the  circumstances  they  were  not 
liable. 

if.  Smithj  Q.  C,  in  Michaelmas  Term,  1862,  accordingly  r*Koo 
♦obtained  a  rule  nisi  to  enter  a  verdict  for  the  defendants,  "  on  ^ 
the  ground  that  the  declaration  was  not  proved ;  that,  according  to 
the  terms  on  which  the  goods  were  received,  the  defendants  were  not 
liable  for  the  delay  and  damage ;  that  they  were  not  liable,  on  the 
terms  of  the  consignment- note;  that,  if  .the  consignment-note  was  not 
binding  on  the  plaintiffs,  the  defendants  were  still  not  liable,  as  gratui- 
tous bailees,  for  the  detention  and  damage,  and  that  they  performed 
the  duty  they  undertook ;  and  that  there  was  no  proof  of  such  negli- 
gence as  made  them  liable."  The  court  were  to  draw  inferences  of 
fact,  and  the  power  of  amendment  was  reserved. 

Sykesj  in  Hilary  Term  last,  showed  cause. — It  is  a  feUacy  to  say 
that  these  empties  are  carried  gratuitously.  The  price  charged  for 
the  conveyance  of  the  packages  when  full  includes  the  charge  for 
carrying  them  back  empty.  Besides,  even  a  gratuitous  bailee  is  liable 
for  gross  negligence :  Coggs  v.  Bernard,  2  Ld.  Raym.  909,  Com.  133, 
1  Salk.  26,  3  Salk.  11,  Holt  13;  Hutton  v.  Osborne,  1  Selw.  N.  P. 
445  (12th  edit.) :  though  there  seems  from  the  cases  to  be  some  diffi- 
culty as  to  what  gross  negligence  means, — see  the  judgments  of  Bay- 
ley,  B.,  in  Owen  v.  Burnett.  2  C.  4;  M.  353,  4  Tyrwh.  133,  of  Parke 
B.,  in  Wyld  v.  Pickford,  8  M.  &  W.  443,  of  Lord  Denman  in  Hinton 
V.  Dibbin,  2  Q.  B.  646  (E.  C.  L.  R.  vol.  42),  2  Gale  &  D.  36,  and  of 
Bolfe,  B.,  in  Wilson  v.  Brett,  11  M.  &  W.  113,— at  all  events,  thjsre 
was  such  negligence  here  as  the  defendants  are  clearly  responsible  for. 
If  the  company  were  gratuitous  bailees,  they  are  not  within  the  Bail- 
way  Traffic  Act  at  all ;  for,  that  act  only  applies  to  common  carriers 
for  hire.  [Bylks,  J. — Strike  out  of  the  third  plea  all  about  the 
Bailway  Traffic  Act,  and  see  if  what  is  left  of  the  plea  discloses  an 
answer.  The  defendants  say  they  received  the  *gooas  subject  t^koq 
to  certain  special  terms,  one  of  which  is  that  they  are  not  to  ^ 
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be  liable  for  loss,  detention,  or  damage  to  wrappers  or  ^paokagos 
charged  as  ''empties/'  and  another  that  thej  are  not  to  be  reRponsible 
for  goods  destined  for  places  beyond  their  railway,  when  such  goods 
have  been  delivered  over  to  another  carrier  in  the  tisual  coarse  for 
farther  conveyance.  Williams,  J. — ^The  act  imposes  fetters  apon 
the  company,  not  on  the  customer.]  One  object  of  the  act  was,  to 
protect  the  owners  of  the  goods  against  improper  bargains.  Assumiog 
the  contract  to  be  within  the  act,  the  consignment*note  was  not  shown 
to  have  been  signed  by  the  plaintiff  or  by  any  agent  on  her  behalt 
Smith  &  Co.  were  the  agents  or  collectors  of  the  company.  The 
company,  when  they  undertake  to  carry  goods  from  A.  to  R,  are 
responsible  though  part  of  the  journey  be  performed  on  other  than 
their  own  line.  By  s.  7  of  the  Railway  Traffic  Act,  the  conditions 
must  be  such  as  the  court  or  judge  shall  adjudge  to  be  just  and 
reasonable:  and  '*if  any  part  of  such  contract  should  be  thought  by 
the  judge  unreasonable,  the  whole  may  be  held  void:"  per  Erie,  J., 
in  Peek  v.  The  North  Staffordshire  Railway  Company,  K  E.&  B.980 
(E.  C.  L.  R.  vol.  96).  [if.  Smith,  Q.  C— That  has  been  overruled.] 
In  Muschamp  v.  The  Lancaster  and  Preston  Junction  Railway  Com- 
pany, 8  M.  &  W.  421,  a  parcel  was  delivered,  at  Lancaster,  to  the 
Lancaster  and  Preston  Junction  Railway  Company,  directed  to  a 
person  at  a  place  in  Derbyshire.  The  person  who  brought  it  to  the 
station  oflfered  to  pay  the  carriage,  but  the  book-keeper  said  it  had 
better  be  paid  by  tne  person  to  whom  it  was  directed,  on  the  receipt 
of  it.  The  Lancaster  and  Preston  Junction  Railway  Company  were 
known  to  be  proprietors  of  the  line  only  as  far  as  Preston,  where  the 
railway  unites  with  the  North  Union  line,  and  that  afterwards  with 
another,  and  so  on  into  Derbyshire.     The  parcel  having  been  lost 
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after  it  *was  forwarded  from  Preston,— it  was  held  that  the 
Lancaster  and  Preston  Railway  Company  were  liable  for  its 
loss.  In  M*Manns  v.  The  Lancashire  and  Yorkshire  Railway  Com 
pany,  4  llurlst.  &  N.  327,  349,  Williams,  J.,  says,  "The  company 
may  make  special  contracts  with  their  customers,  provided  they  are 
just  and  reasonable,  and  signed ;  and  whereas  the  monopoly  created 
by  railways  compels  the  public  to  employ  them  in  the  conveyance  of 
their  goods,  the  legislature  have  thought  fit  to  impose  the  further 
security  that  the  courts  shall  see  that  the  condition  or  special  contract 
is  just  and  reasonable."  Is  it  just  or  reasonable  that  a  company  shall 
receive  goods  to  be  forwarded  to  a  place  beyond  their  own  Une,  and 
then  seek  to  limit  their  responsibility  in  the  wayattempted  here?  In 
Mytton  v.  the  Midland  Railwjky  Company,  4  Hurlst.  k"S.  615,  the 
.  plaintiff  took  at  the  !Newport  station  of  the  South' Wales  Railwy 
Company  a  ticket*  from  Newport  to  Birmingham,  for  which' he  paid 
the  entire  fare.  The  South  Wales  Railway  extends' from' Nei^port  to 
within  twelve  miles  of  Gloucester,  which  tatter  distance'is. traversed 
on  the  Great  Western  Bail  way ;  and  the  Midland  Raiilw^y  Company 
'have  a  line  frotn  Gloucester  to  Birmingham. '  By  arrangemeni  between 
'the  three  conppanies,  tickets  are  issued  for  the  entira'distancej^aridthe 
fares  are  diyided  between  them  accordipg.  to  the  mileijige  travelled  on 
each  line.  At  Gloucester  the  plaintiff  took'  his  portmantMU  from  die 
South' Wales  railway  carriage  and' delivered  it  to  a^uaiSdiof^'the  ICd- 
tend  Bail w^y"Coi<ipany.    t)n  the^aVpival  of  \he  train  arBirmiflgham, 
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the  portmanteau  was  missing.  The  court  held  that  the  contract  was 
an  entire  contract  with  the  South  Wales  Bailwaj  Company  to  convey 
the  whole  distance  from  Newport  to  Birmingham,  and  consequently 
that  the  Midland  Railway  Company  were  not  Iiable.(a). 

^Montague  Smith,  Q.  C.,  and  T.  J.  Clarke  in  support  of  the  r*cA-i 
rule. — There  was  nothing  to  show  that  the  defendants  were  any  '- 
other  than  gratuitous  bailees.  [Williams,  J. — I  should  pause  before 
I  held  this  to  be  a  gratuitous  bailment.]  It  was  so  put  at  the  trial, 
and  has  been  so  put  on  this  argument.  [Williams,  J. — I  protest 
against  being  supposed  to  hold|  that  giving  the  privilege  of  sending 
empties  free  constitutes  the  company  gratuitous  bailees.]  It  is  diffi- 
cult to  say  that  an  article  which  is  carried  *'free"  is  carried  "for 
reward."  As  to  the  written  contract,  two  questions  arise, — one- 
whether  it  binds  the  plaintiff  at  all, — the  other,  whether  it  is  within 
the  restrictions  of  the  Railway  Traffic  Act.  As  to  the  first,  the  evi- 
dence showed  that  Messrs.  Smith  &  Co.  were  the  mutual  agents  between 
the  company  and  the  sender  of  the  goods.  [Bylbs,  J. — Smith  ic-Co. 
were  clearly  agents  for  the  railway  company :  and,  if  so,  was  not  a 
delivery  to  them  a  delivery  to  the  company  ?]  At  all  events  the  de- 
fendants' liability  is  excluded  by  the  terms  of  the  special  contract. 
Whatever  may  have  been  formerly  thought  by  some  judges,  it  is 
clearly  settled  now,  that,  if  any  one  of  the  conditions  negativing  the 
company's  liability  is  just  and  reasonable,  it  affords  an  answer  to  the 
action.  Here,  no  just  exception  can  by  possibility  be  made  to  the 
first  or  the  second  condition.  The  sixth  and  the  ninth  are  also,  it  is  sub- 
mitted, good.  The  duty  of  the  defendants  was  performed  when  they 
carried  these  packages  to  Gloucester  and  there  delivered  them  to  the 
servants  of  the  Midland  Railway  Company.  In  Blake  v.  The  Great 
Western  Railway  Company,  7  Hurlst.  &  N.  987,  Cockburn,  C.  J., 
says:  ''It  has  been  settled,  that,  where  a  railway  company  enters  into 
a  contract  for  the  conveyance  of  goods  to  a  distance  extending  not 
merely  over  their  own  line,  but  over  the  whole  or  some  portion  of 
any  other  line  of  railway  with  which  it  is  •connected,  the  com-  pggo 
pany  so  contracting  is  liable,  not  only  for  the  loss  of  the  goods  '- 
upon  their  own  line,  but  also  in  respect  of  the  loss  of  the  goods  upon 
the  line  not  their  own.  I  think  that  position  obtains  in  the  case  of 
passengers.  If  a  railway  company  chooses  to  contract  to  carry  passen* 
gers  not  only  over  their  own  line  but  also  over  the  line  of  another 
company,  either  in  whole  or  in  part,  the  company  so  contracting 
incurs  all  the  liability  which  would,  attach  to  them  if  they  had  con- 
tracted solely  to  carry  over  their  own  line.''  But  there  the  defendants 
took  the  price  of  the  whole  journey.  Here,  nothing  being  paid,  the 
defendants'  contract  is  simply  to  carry  to  the  end  of  their  own  line. 
Upon  the  face  of  these  conditions,  it  is  impossible  to  infer  a  contract 
to  carry  over  the  three  sets  of  lines.  In  Lewis  v.  The  Great  Westera 
Bailway  Company,  6  Hurlst.  k  N.  867,  the  following  conditions  were 
held  to  be  just  and  reasonable, — ''  No  claim  for  deficiency,  damage,  or 
detention  will  be  allowed,  unless  made  within  three  aays  after  the 
delivery  of  the  goods ;  nor  tor  loss,  unless  made  witlun.  seven  days- 
of  the  time  they  should  have  been  delivered:"  and  '^tlie  eompan]^ 

(o)  Sm  TU  MidUnd  RaUway  Coapanj,  app.,  Bromley,  nap.,  17  C.  B.  872  (E.  C.  L.  B.. 
ToL  84). 
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will  not  be  answerable  for  the  loss  or  detention  of  anj  goods  wbicli 
may  be  untruly  or  incorrectly  described  in  the  receiving  note."  In 
Barrison  v.  The  London,  Brighton,  and  South  Coast  Railway  Com- 
pany, 2  Best  &  Smith  122  (E.  C.  L.  R.  vol.  110),  a  passenger  by 
railway  from  London  to  Worthing  took  with  him  two  horses  and  a 
retriever,  the  horses  were  put  into  a  horse-box,  and  a  servant  of  the 
defendants  proposed  that  the  dog  should  be  placed  in  the  horse-box,  to 
which  the  plaintiff  assented.  The  dog  was  fastened  in  the  horse-box  by 
means  of  a  leather  collar  round  its  neck,  and  a  strap  thereto,  which  passed 
through  a  ring  fixed  to  the  side  of  the  horse-box :  the  collar  ana  strap 
-were  furnished  by  the  plaintiff,  and  were  his  property.  The  plaintiff's 
*59S1   **?®°^  signed  a  ticket,  subject  to  the  following  conditions, — 

J  "  The  company  will  not  be  liable  in  any  case  for  loss  or  dam- 
:age  to  any  horse  or  other  animal  above  the  value  of  407.,  or  any  dog 
:above  the  value  of  5L,  unless  a  declaration  of  its  value,  signed  by  the 
owner  or  his  agent  at  the  time  of  booking  the  same,  has  been  given  to 
them,  and  by  such  declaration  the  owner  shall  be  bound,  the  company 
mot  being  in  any  event  liable  to  any  greater  amount  than  the  value  so 
•iiedared.  The  company  will  in  no  case  be  liable  for  injury  to  any 
Jborse  or  other  animal  or  dog,  of  whatever  value,  when  such  injury 
larrises  wholly  or  partially  from  fear  or  restiveness.  If  the  declare! 
^value  of  any  horse  or  other  animal  exceed  40/.,  or  any  dog  61,  the 
?price  df  conveyance  will,  in  addition  to  the  regular  fare,  be  after  the 
jfate  of  2J  per  cent.,  or  6rf.  in  the  pound,  upon  the  declared  value 
above  40!.  "[or  5f.],  whatever  may  be  the  amount  of  such  value,  and 
for  whatever  distance  the  horse  or  other  animal  is  to  be  carried."  It 
was  h^ld 'by  the  Exchequer  Chamber  (a)  that  these  conditions  were 
just  and  rea8onable.(6)  [Williams,  J. — I  cannot  ^hink  it  reasonable 
that  the  company  should  stipulate  for  freedom  from  liability  for  loss 
or  damage  occurring  on  other  lines,  where  they  contract  for  the 
<»rriage  the  whole  way.  If  they  undertake  to  carry  the  whole  dis- 
tance, they  make  the  other  railways  their  agents  for  the  carriage  on 
their  own  lines;  and  it  cannot  be  reasonable  for  them  to  contract  that 
they  shall  not 'be  responsible  for  the  negligence  of  their  agents.]  The 
mere  fact  of  the  packages  not  having  reached  their  destination,  is  not 
*S941  P^^^^  ^^  negligence:  Gilbart  v.  ♦Dale,  6  Ad,  &  E.  548  (E.  C. 

J  L.  R.  vol.27);  Bird  v.  The  Great  Northern  Railway  Company, 
28  Law  J.  Exch.  8.  Here,  the  only  evidence  was,  that  the  packages 
-did  not  arrive  until  three  weeks  after  they  should  have  arrived,  and 
that  they  were  then  <in  a  damaged  state:  there  was  no  evidence  to 
;6how  how  or  where  the  damage  was  occasioned.  Where  the  evidence 
is  quite  as  consistent  with  one  view  as  the  other,  the  party  on  whom 
•the  onus  lies  fails  to  make  out  his  case:  per  Crowder,  J.,  in  The  Mid- 
land Railway  Company,  app.,  Bromley,  resp.,  17  C.  B,  882;  Cotton 
.V.  Wood,  8  C.  B.  N.  S.  668  (E.  C.  L.  R.  vol.  98) ;  Hammack  v.  White, 
il  C.  B.  N.  S.  588  (E.  C.  L.  R.  vol.  108}. 

It  being  intimated  to  the  court  that  the  principal  question  was  now 

.{«)  Contrsrj  to  the  opiaUnf  of  Cookbani,  G.  J.,  juid  BUckbarn,  J.,  in  tho  ooort  Ulov,  M^ 
of  WUdo,  B.,  in  the  eoart  of  error.    And  fee  SimoM  «.  The  Great  Western  lUilway  CoapM7» 
18  C.  B.  S05  (E.  C.  L.  R.  roL  8«);  The  Iiondoa  and  fTorth  Weetera  Bidlway  CompaDy,  apm 
J>aahain,.refp,  18  C.  B.  828. 
(A)Vide.post»^97,  598. 
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awaiting  the  judgmeDt  of  the  House  of  Lords  in  Peek  t;.  The  North 
Staffordshire  Bailwaj  Company,  they  suspended  their  judgment 
herein.  Our.  adv.  vult. 

Williams,  J.,  now  delivered  the  judgment  of  the  court  :(a) — 

This  was  an  action  against  the  defendants  as  carriers.  The  declara* 
tion  stated  that  the  defendants  as  common  carriers  received  certain 
tubs,  packages,  and  baskets  of  the  plaintiff^  to  be  safely  carried  for 
reward  from  Hereford  to  Tiverton  Junction  and  there  delivered  to  the 
plaintiff;  and  charged  that  the  defendants  did  not  duly  deliver  them 
or  take  due  care  of  them. 

The  defendants  pleaded, — first,  the  general  issue, — secondly,  that 
tbe  goods  were  not  delivered  to  them  to  be  carried  on  the  terms  in 
the  declaration  mentioned, — ^thirdly,  as  to  the  loss  and  detention,  a 
special  *contract  in  writing  under  the  Bailway  TraflBo  Act,  r«K05 
1854  (17  &  18  Vict.  c.  81),  signed  by  the  person  delivering  the  *- 
goods,  and  containing  what  the  defendants  alleged  to  be  a  reasonable 
and  just  condition,  viz.,  that  the  defendants  should  not  be  liable  for 
any  loss  or  detention  of  or  damage  to  goods  destined  for  any  place 
beyond  the  limits  of  the  defendants^  railway,  after  they  should  nave 
been  delivered  by  the  defendants  to  another  railway ;  that  the  goods 
in  question  were  destined  for  a  place  beyond  the  limits  of  the  defend- 
ants' railway ;  and  that  the  loss  and  detention  occurred  after  they  had 
been  delivered  over  to  another  carrier.  Issue  was  joined  on  these 
pleas. 

On  the  trial,  it  appeared  that  the  plaintiff  was  a  fruit-dealer,  and 
had  sent  the  tubs  and  baskets  which  were  the  subject  of  the  action, 
full  of  fruit,  to  Hereford.  It  was  the  understanding  and  the  practice 
between  the  plaintiff  and  defendants  that  the  baskets  or  tubs  which 
had  been  delivered  to  the  defendants  full  should  when  empty  be  re* 
turned  or  despatched  by  the  defendants  as  "  empties,"  without  further 
charge.  Accordingly,  from  Hereford  the  tubs,  packages,  and  baskets 
were  sent  by  the  plaintiff  as  '*  empties,"  and  directed  to  the  Tiverton 
Junction.  They  were  delivered  to  the  railway,  and  booked  at  Here- 
ford for  Bristol  only,  by  a  person  of  the  name  of  Smith,  a  general 
carrier,  who  appears  to  have  acted  for  both  parties,  and  who  was 
alleged  to  be  the  common  agent  of  the  plaintiff  and  defendants.  He 
signed  in  the  plaintiff's  name  a  printed  contract  containing  amongst 
other  conditions  the  following : — 

"  1.  The  company  will  not  be  answerable  for  the  loss  or  detention 
of,  or  damage  to,  wrappers  or  packages  of  any  description  charged 
by  the  company  as  '  empties.' 

"2.  Nor  in  respect  of  goods  destined  for  places  ^beyond  v^^qq 
the  limits  of  the  company's  railway ;  and,  as  respects  the  com-  ^ 
pany,  their  responsibility  will  cease  when  such  goods  shall  have  been 
delivered  over  to  another  carrier  in  the  usual  course  for  furthe^r  con- 
veyance. Any  money  which  may  be  received  by  the  company  as 
Gyment  for  the  conveyance  of  goods  beyond  their  own  limits,  will 
so  received  only  for  the  convenience  of  the  consignors,  and  for  the 
purpose  of  being  paid  to  the  other  carrier. 

'*8.  The  company  will  not  be  liable  for  any  losa  of,  or  injury  to 

(«)  Tbt  MM  WM  urgned  befprt  Brto,  C.  J.,  Wmiuu,  J.»  WfOm,  Jv  »^  KMtiag^  J. 
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articles,  except  on  proof  that  such  loss  or  injury  was  occasioned  bj 
the  neglect  or  default  of  the  company  or  its  servants." 

The  goods  were  duly  carried  and  forwarded  as  far  as  Gloucester, 
where  the  defendants'  railway  ends.  From  Gloucester  to  Bristol, 
they  were  carried  on  the  Midland  Railway,  and  from  Bristol  to  Tiver- 
ton Junction  on  the  Bristol  and  Exeter  Railway.  The  damage  and 
detention  happened  after  the  goods  had  left  the  dfefendants^  line. 

The  learned  counsel  for  the  plaintiff  contended  that  the  conditions 
on  which  the  defendatits  relied  for  protection  were  not  just  and  rea- 
sonable conditions  within  the  proviso  in  the  Railway  and  Canal 
Traffic  Act,  1854,  17  &  18  Vict.  c.  31,  s.  7 ;  and  that  the  contract  for 
the  conveyance  of  the  goods  had  not  been  signed  by  the  person 
delivering  them. 

It  was  not  contended  that  the  defendants  were  not  common  carriers : 
but  it  was  contended  that  they  were  not  in  this  case  carriers /or 
reward. 

All  amendments  were  left  in  the  discretion  of  the  court. 

•The  jury  found  a  verdict  for  the  plaintiff,  damages  20?.  The  de 
fendants  had  leave  to  move  to  enter  a  nonsuit;  the  court  to  draw  any 
inferences  of  fact  consistent  with  the  finding  of  the  jury  as  to  the 
amount  of  damages. 

•fiftTI       *After  argument,  the  court  suspended  its  decision  until  the 
J   publication  of  the  judgment  of  the  House  of  Lords  in  the  case 
of  Peek  V.  The  North  Staffordshire  Railway  Company, — since  re- 
ported in  82  Law  J.  Q.  B.  241. 

The  result  of  that  decision,  so  far  as  it  is  applicable  to  the  present 
case,  is  this,  that  any  condition  limiting  the  liability  of  a  railway 
company  as  carriers  must  be  a  condition  just  and  reasonable  in  the 
judgment  of  the  court,  and  must  be  set  out  in  a  written  contract 
signed  by  or  on  behalf  of  the  consignor.  The  first  question,  there- 
fore, which  arises  is,  whether  either  the  first  condition,  that  the  com- 
pany will  not  be  liable  for  packages  charged  as  empties,  or  the  second 
condition,  that  they  will  not  be  liable  in  respect  of  goods  lost  or 
damaged  beyond  the  limits  of  the  company's  railway,  be  just  and 
reasonable.  Either  of  these  two  conditions,  if  legal,  would  suffice  to 
protect  the  defendants. 

It  will  be  unnecessary  to  discuss  the  first  condition,  if  the  second 
is  legal.  But,  as  to  the  first  condition,  we  may  observe  that  we  are 
by  no  means  prepared  to  accede  to  the  suggestion,  that^  because  no 
charge  is  made  for  the  return  of  empty  packages,  therefore  the  com- 
pany necessarily  convey  them  on  their  own  line  gratuitously.  The 
company  may  justly  be  considered  as  having  had  the  carriage  of  the 
empties  prepaid  in  the  shape  of  the  previous  payment  for  the  carriage 
of  the  same  packages  when  fall,  including  an  obligation  on  the  rail- 
way to  carry  the  empties  back  without  further  charge. 

We  are,  however,  of  opinion  that  the  second  condition  is  legal*  and 
does  protect  the  defendants.  The  railway  company  do  not  thereby 
attempt  to  protect  themselves  from  injuries  or  delay  happening  on 
their  own  line,  or  through  the  negligence  of  themselves  or  of  tboir 
own  servants,  or  even  on  a  further  line  where  *they  have 


»598] 


reoeitved  any  coi&pepBatio&  for  carriage  on  that  further  lin^. 


Even  if  the  full  carriage  down  to  their  ultimate  destination  had 
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been  paid  on  these  empties,  it  would,  by  the  express  words  of  the 
condition  (so  far  as  regards  the  excess  over  and  above  the  amount  of 
carriage  on  the  defendants'  own  line),  have  been  received  for  the  pur- 
pose of  being  handed  over  to  the  further  carrier.  The  company, 
therefore,  when  they  forward  goods  on  a  further  line,  have  no  control, 
and  receive  no  payment.  To  stipulate  that  under  these  circumstances 
they  shall  not  be  responsible  for  loss  or  delay  on  the  further  line, 
seems  to  us  just  and  reasonable. 

It  may  be  objected,  as  above  suggested,  that  the  company  do  in  the 
case  of  empties  receive  and  retain  payment  for  the  whole  transit, 
because  payment  has  been  previously  received  by  them  in  the  shape 
of  the  carriage  paid  for  the  conveyance  of  the  packages  when  full, 
and  also  for  the  obligation  on  the  railway  company  to  carry  or  send 
the  empties  to  their  ultimate  destination  without  charge.  But,  sup- 
pose the  further  railway  had  been  paid  in  money  by  the  defendants 
for  carrying  the  empties,  then  the  defendants,  though  they  might 
have  received,  yet  they  would  retain  no  value  for  the  transit  on  the 
further  line.  It  makes  no  difference,  if,  instead  of  paying  the  further 
railway  in  money,  they  pay  by  reciprocating  the  service,  and  carrying 
on  their  own  line  empties  coming  from  the  further  line,  or  by  any 
other  arrangement  onerous  to  themselves  and  beneficial  to  the  further 
line. 

The  evidence  in  this  case  affords  no  information  as  to  the  dealings 
between  the  railways.  But,  as  we  cannot  assume  that  an  ordinary 
tradesman  furnishes  goods  or  labour  in  the  way  of  his  tra^e  gratui- 
tously, so  ^neither  can  we  assume  without  proof  that  one  rail-  r^naa 
way  is  in  the  habit  of  carrying  empties  for  another  railway  ^ 
without  any  reciprocation  of  the  benefit  or  any  compensation  of  any 
kind.  Therefore  the  company,  in  the  case  of  empties  forwarded  on 
another  line,  cannot  be  taken,  either  directly  or  indirectly,  to  receive 
for  their  own  benefit  any  portion  of  the  carriage  on  the  further  line. 

The  remaining  question  is,  whether  the  special  contract  in  this  case 
was  duly  signed.  Smith  seems  to  have  been  a  carrier  employed  both 
by  the  plaintiff  and  the  defendant,  and  employed  by  the  plaintiff  in 
this  particular  instance  to  cart  and  deliver  the  empties  to  the  rail- 
way. He  signs  the  contract  in  the  name  of  the  plaintiff.  We  can 
discover  no  good  reason  why  his  signature  should  not  bind  the  plain- 
tiff. The  utmost  that  can  be  said,  is,  that  the  plaintiff  had  little  choice 
but  to  employ  him,  and  that  he  was  agent  for  both  parties.  .  But  the 
plaintiff  aid  in  /act  employ  him ;  and,  in  general,  the  signature  of  a 
common  agent  binds  either  party.  It  has  been  repeatedly  so  held 
upon  the  construction  both  of  the  4th  and  the  17th  section  of  the 
Statute  of  Frauds :  see  the  cases  collected  in  Sugden's  Vendors  and 
Purchasers,  14th  edit.  p.  147. 

There  was,  therefore,  in  this  case  a  protection  afforded  to  the 
defendants  by  a  reasonable  condition  contained  in  a  signed  contract 
within  the  true  meaning  of  the  Railway  and  Canal  Traffic  Act,  as 
interpreted  by  the  House  of  Lords. 

But  we  must  not  be  considered  as  deciding,  that,  in  the  case  before 
the  court,  it  was  necessary  for  the  defendants  to  bring  themselves 
within  the  proviso  in  that  act  of  parliament;  for,  the  result  of  the 
facts  in  this  particular  case  may  be  that  the  defendants'  undertaking 
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a  bathing-machiDe  is  prohibited  between  the  said  point  called  Rocka- 
nore  and  the  said  mouth  of  the  Priory  Water. 

11.  The  limits  of  the  jurisdiction  of  the  commissioners  under  the 
said  act  did  not  extend  westward  beyond  the  mouth  of  the  said  Priory 
Water :  and  no  public  body  existed  prior  to  the  passing  of  the  act  of 
the  14  &  15  Vict.  c.  98,  hereinafter  more  particularly  referred  to, 
having  jurisdiction  to  license  bathing- machines  over  the  locus  in  quo. 

12.  The  sea-beach  or  foreshore  throughout  the  whole  length  of  the 
borough  of  Hastings,  including  the  locus  in  quo,  has  been  from  time 
immemorial  used  by  the  public  for  all  purposes  of  passing  and  repass- 
ing, for  the  plying  of  pleasure-boats,  unloading  vessels,  drying  nets, 
and  generally  (except  so  far  as  appears  in  this  case  to  the  contrary)  as 
a  place  of  public  resort,  subject,  since  the  passing  of  the  2  W.  4,  c.  xci., 
to  the  jurisdiction  conferred  by  the  said  act  on  the  commissioners  act- 
ing under  it;  and,  since  the  passing  of  the  14  &  15  Vict.  c.  98,  subject 
•6041  *^  *^®  jurisdiction  granted  by  the  public  *health  acts  to  the 

-I  local  board  of  health  for  the  district  of  Hastings. 

18.  On  the  20th  of  March,  1851,  a  provisional  order  for  the  appli- 
cation of  the  Public  Health  Act,  1848,  to  the  borough  of  Hastings, 
was  duly  made ;  and  by  the  said  order  the  general  board  of  health 
did,  after  reciting  amongst  other  things,  the  local  act  of  2  W.  4,  c. 
xci.,  and  another  local  act  passed  in  the  2d  year  of  the  reign  of  W. 
4,  intituled  "  An  Act  for  better  paving,  lighting,  and  watching,  and 
otherwise  improving  the  town  of  St.  Leonard,  in  the  county  of 
Sussex,"  amongst  other  things,  order  and  direct  as  follows — 

"  (1.)  That,  from  and  after  the  passing  of  any  act  of  parliament 
confirming  this  present  order,  the  Public  Health  Act,  1848,  and  every 
part  thereof,  except  the  section  numbered  50  in  the  copies  of  that  act 
printed  by  Her  Majesty's  printers,  and  except  so  much  of  the  section 
numbered  12  in  the  said  copies  of  the  said  act  as  provides  'that,  in 
every  district  exclusively  consisting  of  the  whole  or  part  of  one  cor- 
porate borough,  the  mayor,  aldermen,  and  burgesses  of  such  borough 
shall  be,  by  the  council  of  the  borough,  within  and  for  such  district 
the  local  board  of  health  under  this  act,'  and,  except  bo  much  of  the 
said  act  as  relates  to  the  election  or  selection  of  members  to  serve  on 
local  boards  of  health  under  the  said  act,  shall  apply  to  and  be  in 
force  within  and  throughout  the  entire  area,  places,  and  parts  of 
places  comprised  within  the  boundaries  of  the  said  borough  of 
Hastings,  as.  the  same  were  fixed  for  the  purposes  of  the  said  act  for 
the  regulation  of  municipal  corporations  in  England  and  Wales ;  and 
that  the  said  borough  and  places  and  parts  of  places  shall  be  and 
constitute  one  district  for  the  purpose  of  the  said  Public  Health  Act 
accordingly. 

**  (2.)  That  the  mayor,  aldermen,  and  burgesses  of  the  said  borough 

•6051  ^^  Hastings,  by  the  council  of  the  said  •borough,  together 

^  with  two  persons  duly  qualified  for  election  as  members  of  the 

said  council  for  the  west  ward  of  the  said  borough,  shall  constitute  the 

local  board  of  health  under  the  aforesaid  act. 

"  (6.)  That,  from  and  after  the  passing  of  any  act  of  parliament  con- 
firming this  order,  such  parts  of  the  said  local  acts  as  are  specified  in 
the  schedule  hereunto  annexed  shall  be  repealed,  except  in  so  far  as 
the  same  repeal  any  other  act  or  acts  of  parliament. 

"  (8.)  That,  from  and  after  the  passing  of  any  act  of  parliament  con- 
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firming  this  order,  such  of  the  said  powers,  authorities,  and  daties  as 
are  granted  or  imposed  by  so  much  of  the  acts  as  shall  not  be  repealed 
according  to  the  provisions  of  this  order,  and  so  far  as  the  same  are 
not  repugnant  to  or  inconsistent  with  the  said  Public  Health  Act  or 
this  order,  or  any  by-laws  which  shall  be  lawfully  made  under  the 
said  Public  Health  Act,  shall  be  transferred  to  and  be  had  and 
exercised  by  the  said  local  board  of  health,  and  by  such  of  the  com- 
mittee, officers,  and  servants  of  the  said  local  board  as  shall  be  appointed 
by  such  board  in  that  behalf  under  the  said  Public  Health  Act,  and 
shall  be  had  and  exercised  in  the  same  manner,  as  nearly  as  may  be,  as 
if  such  powers,  authorities,  privileges,  and  duties  had  been  granted  or 
imposea  by  the  said  Public  Health  Act. 

"(9.)  That,  from  and  after,  tlie  passing  of  any  act  of  parliament 
confirming  this  order,  the  saill'local  board  shall  be  the  commissioners 
for  executing  such  parts  of  the  said  local  act  as  shall  not  be  repealed 
according  to  the  provisions  of  this  order. 

"(11.)  That,  from  and  after  the  passing  of  any  act  of  parliament 
confirming  this  order,  all  parts  and  places  within  the  said  borough  of 
Hastings  shall  be  within  and  subject  to  such  lof  the  provisions  of  the 
said  local  acts  as  shall  not  be  repealed  according  to  the  provisions 
*of  this  order,  as  fully  as  if  the  same  had  always  been  subject  t-^^qqa 
to  and  within  the  provisions  of  the  sections  numbered  respec-  ^ 
tively  in  the  copies  of  the  secondly  hereinbefore-recited  local  act 
printed  by  the  King's  printers,  from  88  to  85,  and  from  88  to  95,  all 
inclusive,  and  from  and  after  the  establishment  of  a  market  within 
the  limits  of  such  local  act,  except  the  provisions  of  the  section  num- 
bered 83  in  the  copies  of  the  firstly  hereinbefore  recited  local  act,  and 
except  in  so  far  as  relates  to  any  debts  contracted  on  the  security  of 
rates  assessable  on  any  part  within  the  limits  of  the  said  borough  so 
fixed  as  aforesaid. 

"(17.)  That,  from  and  after  the  passing  of  any  act  of  parliament 
confirming  this  order,  the  sections  of  the  'Towns  Improvement 
Clauses  Act,  1847'  (10  &  11  Vict.  c.  84),  numbered  respectively,  in  the 
copies  of  that  act  printed  by  Her  Majesty's  printers,  53,  74,  and  109, 
and  the  sections  of  "The  Towns  Police  Clauses  Act,  1847'  (10  &  11 
Yict.  c.  89),  numbered  respectively,  in  the  copies  of  that  act  printed 
as  aforesaid,  21  to  69,  both  inclusive,  shall  be  incorporated  with  so 
much  of  the  said  local  acts  as  remains  unrepealed  by  this  order,  and 
with  the  said  Public  Health  Act  as  applied  to  the  said  boroueh  by 
this  order,  and  any  act  of  parliament  confirming  the  same;  and  that 
the  expression  '  the  special  act,'  used  in  the  said  sections,  shall  be  con- 
strued to  mean  so  much  of  the  said  local  acts  as  remains  unrepealed 
and  the  said  Public  Health  Act  so  applied  as  aforesaid;  and  the 
expression  'limits  of  the  special  act,'  used  in  the  same  sections,  shall 
be  construed  to  mean  the  district  constituted  by  this  order  and  any 
act  of  parliament  confirming  the  same  for  the  purposes  of  the  said 
Public  Health  Act ;  and  the  expression  '  the  commissioners/  used  in 
the  said  sections,  shall  mean  the  said  local  board." 

The  parts  of  the  local  acts  referred  to  in  this  order  to  be  repealed, 
are  as  follows,  that  is  to  say, — 

*The  sections  numbered  respectively  in  the  copies  of  the  r^^Qy 
firstly  hereinbefore- recited  act  of  the  2  W.  4,  c.  xcL,  printed  *• 
by  the  King's  printers,  2  to  10,  both  inclusive,  12  to  21,  both  inclu- 
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sive,  28  to  30,  both  inclusive,  35  to  38,  both  inclusive,  40,  41,  so 
much  of  the  46th  as  relates  to  appeals  against  orders  therein  de- 
scribed, 59,  66  to  70,  both  inclusive,  81,  82,  93  from  and  after  the 
establishment  of  any  markets  under  and  by  virtue  of  the  provisions 
of  the  secondly  hereinbefore-recited  local  act,  94  to  96,  both  inclusive, 
98  to  104,  both  inclusive,  116  to  146,  both  inclusive,  159  to  168,  both 
inclusive,  165,  166,  168  to  181,  both  inclusive,  183,  185  to  191,  both 
inclusive : 

And  the  sections  numbered  respectively  in  the  copies  of  the  said 
secondly  hereinbefore-recited  act  of  the  same  year  printed  by  the 
King's  printers,  from  2  to.  8,  both  incloaive,  10  to  23,  both  inclusive, 
25  to  30,  both  inclusive,  33  to  82,  b<kh  inclusive,  except  in  so  far  as 
8.  64  gives  any  rights  to  James  BcfttM,  his  heirs  or  assigns,  or  per- 
sons employed  by  him  or  them,  86.  87,  irom  96  to  106,  both  inclusive, 
from  108  to  121,  both  inclusive,  123,  from  125  to  147,  both  inclusive: 

And  so  much  of  any  unrepealed  part  of  either  of  the  said  acts  as 
fixes  the  amount  of  any  penalty  for  any  offence  under  either  of  the 
said  acts,  where  the  penalty  for  such  offence  is  fixed  by  the  Public 
Health  Act,  or  bv  any  by-law  of  the  local  board  of  health  made  under 
and  by  virtue  of  the  Public  Health  Act,  at  an  amount  other  than 
that  fixed  by  either  of  the  said  local  acts. 

14.  The  said  provisional  order  was  afterwards,  on  the  7th  of 
August,  1851,  duly  confirmed  bv  an  act  of  parliament  14  &  15  Yict. 
c.  98,  except  as  in  the  said  act  of  parliament  stated. 
♦6081  ^^'  ^°  *^®  ^^^^  ^^  September,  1851,  certain  •by-laws  were 
J  made  by  the  local  board  of  health  for  the  said  district  of  Hast- 
ings, and  confirmed  by  the  Secretary  of  State,  for  the  purpose,  amongst 
other  things,  of  regulating  bathing-machines  licensed  to  ply  for  hire 
within  the  said  district.  By  those  by-laws,  it  is,  amongst  other  things, 
provided,  that  all  licenses  should  be  in  force  for  one  year  from  the 
date  thereof,  or  until  the  next  general  annual  licensing  meeting  which 
should  first  happen,  and  no  longer;  that  every  such  license  should 
contain  the  number  of  the  bathing-machines  so  licensed ;  and  that  the 
number  of  such  bathing-machine  should  be  painted  in  a  conspicuous 
place  on  the  top  of  each  door,  with  figures  not  less  than  two  inches 
m  height. 

16.  On  the  3d  of  August,  1855,  a  certain  by-law  was  made  by 
the  local  board  of  health,  and  confirmed  by  the  Secretary  of  State, 
whereby  it  was  ordered,  "  That,  if  any  person  should  undress  on  the 
sea-beach  or  shore,  or  should  bathe  from  such  beach  or  shore  between 
the  hours  of  8  o'clock  in  the  morning  and  9  o'clock  in  the  evening 
(except  from  a  bathing-machine),  at  any  part  of  the  sea-coast  between 
the  Priory  Water  and  the  town  of  St.  Leonard,  being  within  the 
district  of  the  local  board  of  health  of  the  district  of  Hastings,  in  the 
borough  of  Hastings,  such  person  should  for  every  such  offence, 
forfeit  and  pay  any  sum  not  exceeding  20a." 

17.  On  the  8d  of  August,  1860,  certain  amended  by-laws  were 
made  by  the  local  board  of  health,  and  confirmed  by  the  Secretary  of 
State,  whereby  it  was  amongst  other  things  ordered, — "  That  no  per- 
son should  bathe  from  the  sea-shore,' or  from  a  boat  within  100  yards 
thereof,  at  any  part  of  the  frontage  between  the  old  East  Groyne  and 
89  Martello  Tower,  without  wearing  drawers,  between  the  hours  of  6 
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a.  m.  and  9  p.  ro. ;  that  the  owner  of  each  bathing-machine  r«gAg 
^should  cause  to  be  affixed  on  a  conspicuous  part  of  each  '- 
machine  a  notice  cautioning  persons  against  bathing  without  drawers; 
and  that  the  local  board  should  have  power  from  time  to  time  to 
ascertain,  fix,  alter,  and  remove  the  stands  for  bathing-machines,  and 
to  limit  the  number  at  each  stand." 

18.  The  said  by-laws  of  the  12th  of  September,  1851,  and  the  said 
amended  by-laws  of  the  Sd  of  August,  1860,  were  set  forth  at  length 
in  a  printed  copy  of  by-laws  of  the  local  board  of  health  for  the  dis- 
trict of  Hastings,  which  accompanied,  and  was  to  form  part  of  this 
case. 

19.  In  accordance  with  these  by-laws,  bathing-machines  have  been 
placed  at  different  points  on  the  foreshore,  by  the  authority  of  the 
said  local  board. 

20.  On  the  19th  of  April,  1862,  the  following  license  was  granted 
by  the  said  local  board  of  health  for  the  district  of  Hastings  to  the 
defendant : — 

''  Hastings  Local  Board  of  Health. 

"No.  28.  License. 

^'  We,  the  mayor,  aldermen,  and  burgesses  of  the  borough  of  Hast- 
ings, the  local  board  of  health  within  the  district  of  Hastings  in  the 
said  borough,  under  and  by  virtue  of  the  Public  Health  Supplemental 
Act,  1851,  No.  2,  do  hereby  license  and  authorize  the  bathing-machine 
No.  28,  whereof  Alfred  Philcox,  of,  Ac,  is  owner,  to  stand  and  ply 
for  hire  and  be  used  within  the  said  borough  of  Hastings  (except 
within  the  town  of  St.  Leonard),  subject  to  the  by-laws,  rules,  orders, 
and  regulations  made  and  to  be  made  by  the  said  local  board  of  health 
under  the  aforesaid  act.  This  license  to  commence  from  the  day  of 
the  date  hereof,  and  to  be  in  force  for  one  year  thence  next  ensuing, 
or  until  the  next  general  licensing  meeting  for  granting  such  licenses, 
which  shall  first  happen,  and  no  longer. 

•"Given  under  our  common  seal  this  19th  day  of  April,  ptAiA 
1862."  •■  ^^^ 

21.  A  similar  license  was  granted  to  the  defendant,  varying  only 
as  to  the  number,  for  each  of  his  machines. 

22.  The  defendant,  assuming  to  act  under  this  license,  and  without 
any  leave  to  do  so  from  the  plaintiff,  placed  and  continued  the  bathing- 
machines  on  the  locus  in  quo,  which  are  the  trespasses  complained  of. 
The  defefndant  contends  he  is  entitled  so  to  place  and  continue  the 
said  bathing-machines  as  aforesaid,  under  the  said  licenses  from  the 
local  board  of  health,  although  he  has  had  notice  not  to  do  so  from 
the  plaintiff*. 

23.  The  bathine-machines  hereinbefore-mentioned  as  belonging  to 
Dunn  and  to  the  defendant,  and  plying  for  hire  on  the  locus  in  quo, 
were  also  licensed  by  the  local  board,  and  were  also  inspected  upon 
the  locus  in  quo  by  the  inspector  of  bathing-machines  appointed  by 
the  local  board,  and  purported  to  conform  in  all  respects  to  the  by- 
laws made  by  the  local  board. 

24.  No  bathing-machines  have  at  any  time  been  used  within  the 
district  of  the  local  board  other  than  such  as  are  licensed  by  the  said 
board 
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25.  Notice  of  this  action  was  duly  given  in  dae  form  of  law,  as 
required  by  the  statute  in  that  behal£ 

26.  The  statements  herein  are  admitted  for  the  purposes  of  this  case^ 
and  not  otherwise. 

27.  The  court  shall  be  at  liberty  to  draw  any  inferences,  or  find 
any  facts  which  in  the  opinion  of  the  court  a  jury  ought  to  have 
drawn  or  found. 

The  question  for  the  opinion  of  the  court  was,  whether  the  defend- 
ant was  liable  in  this  action  for  placing  and  continuing  as  before 
stated  his  bathing-machines  on  the  locus  in  quo;  and  if  the  court 
should  be  of  opinion  that  he  was  so  liable,  then  the  verdict  entered 
*6in  ^^^  **^®  plaintiff  as  aforesaid  was  to  stand  for  the  said  40i, 
-'  with  taxed  costs  on  the  full  scale ;  but,  if  the  court  should  be 
of  a  contrary  opinion,  then  a  verdict  was  to  be  entered  for  the 
defendant,  with  like  costs. 

Prentice  (with  whom  was  F.  it.  White),  for  the  plaintiff.(a)— The 
public  have  no  common-law  right  of  bathing  in  the  sea,  and,  as  inci- 
dent thereto,  of  crossing  the  sea-shore  on  foot  or  with  bathing- 
machines  for  that  purpose :  Blundell  v.  Catterall,  6  B.  &  Aid.  268  (K. 
C.  L.  R.  vol.  7\  [Erlb,  C.  J.— If  you  can  lawfully  get  to  the  sea- 
shore, I  apprenend  you  may  lawfully  bathe  there.]  The  plaintiff  is 
the  owner  of  the  foreshore  under  lease  from  the  Crown.  The  fact 
that  people  have  been  accustomed  to  bathe  there  without  interference 
for  a  long  series  of  years  does  not  confer  a  right.  The  Tlst  section 
of  the  local  act,  2  W.  4,  c.  xci.,  which  empowers  the  commissioners 
to  license  bathing-machines  to  ply  for  hire  on  the  beach,  merely 
amounts  to  this,  that  without  such  license  they  shall  not  be  used;  but 
it  does  not  give  the  commissioners  power  to  authorize  the  owners  of 
machines  to  commit  a  trespass.  The  79th  section  in  like  manner 
empowers  the  commissioners  to  establish  a  market  or  markets  within 
the  town  and  port ;  but  that  power  cannot  be  exercised  to  the  prejn- 
♦6121  ^^^®  ®^  private  rights  of  property  in  the  town.  So,  the  *regu- 
^  lations  which  the  local  commissioners  or  local  boards  are 
empowered  by  the  69th  section  of  the  Towns  Police  Clauses  Act, 
1847  (10  &  11  Vict.  c.  89),  to  make  for  the  regulation  of  bathers,  was 
not  intended  to  interfere  with  private  rights.  ^  The  license  to  the 
defendant  to  use  bathing-machines  can  only,  it  is  submitted,  justify 
his  using  them  in  places  where  he  can  do  so  without  infringing  any 
private  right. 

Lush,  Q.  C.  (with  whom  was  Denman,  Q.  C,  and  R.  H,  Hursi), 
contr^.(&)— It  appears  from  the  statements  in  the  special  case,  that^ 

(a)  The  points  marked  for  argamont  on  the  part  of  the  plaintiff  were  as  foUows  :— 
*<  That  the  defendant  Ib  liable  in  this  action  for  placing  and  oontinning  the  bathing-maebkiei 
in  the  loons  in  quo :  that  the  local  board  had  no  power  to  anthoriie  the  delbndant  to  iafcerieie 
with  prirate  rights  or  property,  or  to  place  his  bathing-machines  on  the  loomi  in  qno :  that,  in 
hio%,  the  local  board  hare  not  anthoriied  the  defendnnt  to  commit  the  trespass  complained  of: 
«nd  that  the  plaintiff,  as  lessee  of  the  Crown,  is  entitled  to  the  loons  in  qno." 
(6)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follows  r-> 
M 1.  That  the  defendant  is  not  liable  in  this  lotion  for  placing  or  continuing  the  bathing 
machines  in  the  locus  in  quo : 

**  2.  Th*t  the  local  board  of  health  had  power  to  license  and  regulate  bathing-machines,  and 
lo  authorise  the  defendant  to  place  and  use  the  same  within  their  Jurisdiction : 

<'  8.  That  the  local  board  of  health  did  duly  license  and  regulate  the  bathing-machines  of  the 
defendant  and  authorised  him  in  accordance  with  by-laws  duly  made  and  allowed  and  in  forof 
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from  time  immemorial,  all  persons  were  In  the  habit  of  bathing  with- 
out bathing-machines  from  all  parts  of  the  sea-shore  at  Hastings, 
indnding  the  locus  in  quo,  whicn  is  the  property  of  the  Crown,  now 
tinder  lease  to  the  *plaintiffi  In  1832,  the  local  act  (2  W.  4,  r«gi  o 
a  zci.)  passed,  the  77th  section  of  which  imposed  a  penalty  of  '- 
20^.  on  any  person  who  should  undress  on  the  sea-beach,  or  should 
bathe  in  the  sea,  except  from  a  bathing-machine,  at  any  place  on  the 
coast  between  the  point  called  Bockanore  and  the  mouth  of  the  Priory 
Water :  and  the  7lst  section  authorized  the  commissioners  to  license 
bathing-machines.  The  shore  thus  referred  to  did  not  include  the 
locus  in  quo.  Along  that  part  people  continued  to  bathe  as  before. 
By  the  11th  clause  of  the  provisional  order  of  1851,  refer]:ed  to  in 
paragraph  13  of  the  special  case,  it  was  provided,  that,  from  and  after 
the  passing  of  any  act  of  parliament  confirming  that  order,  all  parts 
and  places  within  the  borough  of  Hasting  should  be  within  and  sub- 
ject to  such  of  the  provisions  of  the  local  acts  as  should  not  be 
repealed  according  to  the  provisions  of  that  order,  as  fully  as  if  the 
same  had  always  oeen  subject  to  and  within  the  provisions  of  the 
local  act  The  71st  and  77th  sections  are  unrepealed.  The  eifect  is, 
to  apply  those  two  sections  to  the  whole  coast  of  the  borough,  including 
the  locus  in  quo.  The  69th  section  of  the  Towns  Police  Clauses  Act, 
1847  (which  is  incorporated),  is  to  the  same  effect.  After  this,  the 
plaintiff  obtains  a  lease  from  the  Crown,  and  seeks  to  establish  a 
monopoly  of  this  part  of  the  shore  for  himselfl  There  is  nothing  in 
the  case  of  Blundell  v.  Catterall  to  interfere  with  the  right  which  the 
defendant  here  claims. 

Prentice,  in  reply. — This  is  not  a  mere  question  of  a  right  of  an 
inhabitant  of  Hastings  to  bathe  on  the  spot  in  question.  It  does  not 
even  appear  that  the  defendant  is  an  inhabitant  of  the  borough. 
[Eble,  C.  J. — The  case  is  not  so  stated  as  to  enable  us  to  determine 
the  right  to  bathe  in  the  locus  in  quo.]  Such  a  custom  would  be  bad. 
The  whole  of  the  sea-shore  is  the  property  of  the  corporation,  with 
the  exception  *of  the  locus  in  quo.  It  may  be  that  the  pub-  r*gi  j 
lie  have  acquired  a  right  to  use  bathing-machines  in  tnose  ^ 
parts  where  the  soil  belongs  to  the  corporation,  because  the  corpora- 
tion do  not  object  to  it.  The  provisional  order  cannot  confer  a  right 
upon  the  corporation  to  authorize  a  trespass  upon  the  land  of  an 
individual. 

Erle,  C.  J. — I  am  of  opinion  that  the  plaintiff  in  this  case  is  enti- 
tled to  judgment.  He  is  the  owner  of  land  on  tjie  sea-shore  at  Hast- 
ings, and  the  defendant  claims  a  right  to  place  a  bathing-machine  there. 
There  is  nothing  stated  in  this  special  case  to  authorize  me  to  hold 
that  the  defendant  had  that  right.  I  am  desirous  of  guarding  my 
judgment  so  as  not  to  restrict  the  valuable  usage  or  right  of  Her 

within  their  Jnrifdiotion  with  referenoe  to  pablio  bathing  on  the  lea-shora  used  u  a  publio 
bathing-plaoe : 

**  4.  That  the  defendant  aoied  under  snch  lleenMy  and  what  he  did  a«  oomplained  of  in  thif 
aetion  was  Jnstlflable  and  lawful : 

*•  5.  That  the  plaintiff  ii  not  entitled,  as  lessee  of  the  Crown,  or  otherwise,  to  stop  the  right 
ezereised  from  time  inunemorial  of  bathing  at  the  loens  in  qno,  or  the  me  for  that  purpose  of 
batbing-maehines,  as  now  required : 

«  6.  That  the  defendant  is  entitled,  according  to  the  fkots  shown  in  the  special  case,  to  bar* 
Che  Terdlet  in  this  action  entered  for  him." 
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Majestj^'s  subjects  to  resort  to  the  sea-shore  for  bathing  purposes.  Bat 
it  appears  that  the  usage  here  insisted  upon  is  of  a  very  wide  extent 
Part  of  the  shore  of  Hastings,  it  seems,  is  in  the  corporation.  As  to 
that  part,  there  is  no  dispute  as  to  the  right  of  bathing  and  of  placing 
licensed  machines  there  for  that  purpose.  But  the  spot  in  qaestion 
where  the  right  is  contested  is  the  property  of  the  Crown,  and  is  now 
under  lease  to  the  plaintiff.  I  take  it  to  be  clear  that  the  usago  of 
bathing  along  the  shore  gives  no  right  to  the  persons  availing  them- 
selves of  it  to  place  machines  there,  whether  arawn  by  horses  or  by 
means  of  a  capstan.  The  provisions  relied  on  by  the  defendant  are 
prohibitory  only, — enactments  for  the  purpose  of  preserving  decency 
m  a  populous  neighbourhood  with  houses  near,  by  regulating  the  time 
and  manner  of  bathing  and  the  use  of  proper  dresses  and  machines. 
But  those  restrictions  cannot  take  away  the  rights  of  the  owner  of 
the  soil :  there  is  nothing  in  any  of  the  acts,  or  in  the  by-laws,  to 
warrant  the  placing  a  bathing-machine  in  any  spot  where  people  had 
♦6151  ^^^^  ^°  *^®  habit  of  bathing  before.  It  would  be  extremely 
-■  ^dangerous  to  hold  that  the  prohibition  to  bathe  without  a 
machine  operated  to  confer  a  right  to  place  a  machine  on  the  land  for 
the  purpose  of  bathing. 

Williams,  J. — I  am  of  the  same  opinion.  I  do  not  mean  to 
express  any  judgment  as  to  the  right  of  the  public  to  use  the  fore- 
shore for  the  purpose  of  bathing.  %ut  there  clearly  is  nothing  in  the 
acts,  supposing  such  right  existed,  to  subject  the  plaintiff's  land  to  the 
further  servitude  of  having  bathing-machines  brought  there  for  that 
purpose. 

WiLLES,  J. — I  am  of  the  same  opinion.  There  clearly  is  nothing 
in  the  local  act  of  2  W.  4,  c.  xci.,  ss.  71,  77,  or  in  the  69th  section  of 
the  10  k  11  Vict.  c.  89,  which  are  mere  regulations  for  enforcing  the 
observance  of  decency  and  propriety,  that  can  by  possibility  be  con- 
strued to  confer  a  new  right 

Keating,  J. — I  am  entirely  of  the  same  opinion.  Mr.  Lush's 
argument  is  based  on  the  71st  section  of  the  2  W.  4,  o.  xci.,  which 
(the  77th  section  prohibiting  bathing  except  from  a  machine)  he  says 
empowers  the  commissioners  to  authorize  the  placing  of  bathing- 
machines  on  any  part  of  the  coast, — the  subsequent  provisional  order 
extending  it  to  tne  whole  of  the  shore.  That  order  does  in  terms 
extend  the  provision  of  the  local  act  to  the  whole  of  the  shore.  But 
up  to  that  period  Mr.  Lush  does  not  contend  that  the  Crown  would 
not  have  a  right  to  prohibit  the  placing  of  bathing-machines  on  the 
locus  in  quo.  I  think  it  would  be  monstrous  to  hold  that  the  subse- 
quent provisional  order  could  deprive  the  Crown  of  that  right  The 
plaintiff  deriving  title  from  the  Crown,  therefore,  is  entitled  to  all  the 
rights  the  Crown  bad.  Judgment  for  the  plaintiff! 
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Where  one  of  two  pUintiA  resides  within  and  the  other  without  the  distance  of  twenty  miles 
from  the  defendant,  and  the  sum  reoovered  is  under  202.  in  contract,  and  61.  in  tort,  the  case  is 
one  of  oonennent  Jurisdiction  within  the  128th  section  of  the  9  A  10  Vict  c.  95. 

Upon  a  motion  for  costs  under  the  15  A  10  Vict,  c  54,  s.  4,  after  an  unsuccessful  application 
to  a  judge  at  Chambers,  the  plaintiff  must  bring  before  the  court  all  relevant  materisJs  which 
were  used  before  the  Judge. 

This  was  an  action  brou]^ht  by  the  plaintiffs,  "  forage  contractors" 
carrying  on  business  at  King's  Arms  Wharf,  Belvidere  Boad,  Lam- 
beth, in  the  county  of  Surrey,  to  recover  from  the  defendant  the  sum 
of  6Jf.  78.  for  goods  sold  and  delivered.  The  defendant  pleaded  pay- 
ment into  court  of  6Z.  7^.  The  plainti£Bi  took  the  money  out  of  court, 
and  applied  by  summons  at  Chambers  for  costs,  under  the  15  &  16 
Yict.  c.  54,  s.  4.  The  affidavit  in  support  of  the  summons  was  made 
by  the  plaintiff  John  Bennett,  who  swore,  that,  at  and  before  the 
commencement  of  this  action,  his  partner,  the  plaintiff  John  Edwards 
Bennett,  resided  and  dwelt  and  haa  ever  since  continued  to  reside  and 
dwell  at  No.  28,  Brunswick  Square,  Brighton,  in  the  county  of 
Sussex,  and  that  such  residence  was  more  than  twenty  miles  from  the 
place  where  the  defendant  resided  and  dwelt  and  carried  on  his 
business  at  the  time  of  the  commencement  of  the  action;  that  the 
defendant  at  the  time  of  the  commencement  of  the  action  resided  and 
dwelt  and  carried  on  business  at  Belvidere  Boad,  Lambeth,  aforesaid, 
and  not  elsewhere,  to  the  best  of  the  deponent's  knowledge  and  belief; 
and  that  the  plaintiff  John  Edwards  Bennett  did  not  at  the  time  of 
the  commencement  of  the  action  reside  or  dwell  at  any  other  place 
than  No.  28,  Brunswick  Square,  Brighton,  aforesaid,  which  was 
upwards  of  fifty  miles  distant  from  the  defendant's  residence  and 
place  of  business  at  Belvidere  Boad  aforesaid. 

In  support  of  the  summons  the  plaintiffs  relied  upon  Waterlow  v. 
Dobson,  80  Law  Times  150. 

The  affidavit  of  the  defendant  in  opposition  to  the  summons,  stated, 
in  substance,  that  the  plaintiffs  were  hay-salesmen,  and  carried  on 
their  business  at  Belvidere  •Boad,  Lambeth;  that  he  (the  de-  ragiv 
fendant)  resided  at  College  Wharf,  Belvidere  Boad,  Lambeth,  •• 
aforesaid,  about  100  yards  from  the  plaintifts'  place  of  business ;  that 
the  goods  were  ordered  of  the  plaintiffs  at  their  place  of  business, 
Belvidere  Boad,  Lambeth,  aforesaid,  and  the  same  were  delivered  to 
the  defendant  at  his  house  College  Wharf,  Belvidere  Boad,  Lambeth, 
aforesaid ;  and  that  the  plaintiffs'  place  of  business  and  residence  and 
the  defendant's  place  of  business  and  residence  were  within  the 
jurisdiction  of  the  county  court  of  the  borough  of  Southwark. 

The  learned  judge,  after  time  taken  to  consider,  endorsed  the  sum- 
mons "No  order." 

ffance,  in  Michaelmas  Term  last,  obtained  a  rule  calling  upon  the 
defendant  to  show  cause  why  the  plaintiffs  should  not  recover  their 
costs.  The  rule  was  drawn  up  on  reading  the  affidavit  of  the  plain- 
tiff John  Bennett,  and  also  an  affidavit  of  the  plaintiffs'  attorney, 
which  stated,  that,  the  defendant  having  paid  into  court  the  amount 
sought  to  be  recovered  in  this  action,  the  oeponent  on  the  6th  of  June 
last  delivered  a  replication  to  the  defendant's  attorney,  taking  the 
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money  out  of  court  in  full  satisfaction  and  discharge  of  the  causes  of 
action  in  the  declaration  mentioned;  that,  on  the  11th  of  June,  he 
took  out  a  summons  for  costs,  which  was  attended  before  Willes,  J., 
on  the  15th,  when  the  learned  judge  took  time  to  consider,  and  alti- 
mately  endorsed  the  summons  *'No  order;"  that,  at  the  time  of  the 
commencement  of  the  action,  the  plaintiff  John  Edwards  Bennett 
resided  and  dwelt,  and  had  ever  since  resided  and  dwelt,  and  still 
resided  and  dwelt,  at  No.  28,  Brunswick  Square,  Brighton,  in  the 
county  of  Sussex,  and  not  elsewhere ;  and  that  such  residence  was 
more  than  fifty  miles  distant  from  Belvidere  Boad,  Lambeth.  He 
•6181  ^^f*^''^^^  ^^  *Hickie  v.  Salamo,  8  Exch.  59,  where  the  Court  of 
-'  Exchequer,  after  time  taken  to  consider,  held,  that,  where 
one  of  several  plaintififs  dwells  more  than  twenty  miles  from  the 
defendant,  the  superior  courts  have  concurrent  jurisdiction  with  the 
county  courts.(a) 

Dowdeswellf  on  a  subsequent  day,  showed  cause. — Construing  the 
words  of  the  concurrent  jurisdiction  clause,  s.  128,  of  the  County  Courts 
Act,  9  &  10  Vict.  c.  95, — "  where  the  plaintiff  dwells  more  than 
twenty  miles  from  the  defendant," — by  the  aid  of  the  interpretation 
clause  (s.  142),  which  declares  that  "every  word  importing  the  sin- 
gular number  shall,  where  necessary  to  give  full  effect  to  the  enac^ 
ments  therein  contained,  be  understood  to  mean  several  persons  or 
things  as  well  as  one  person  or  thing," — it  is  submitted  that  "plain- 
tiff" must  mean  the  entire  plaintiff;  ally  where  there  is  a  plurality. 
[Byles,  J. — It  has  been  held  in  this  court,  that,  where  the  plaintiff 
has  a  dwelling  within  twenty  miles  and  another  beyond  that  aistance, 
the  case  is  within  the  concurrent  jurisdiction  clause.(6)  Erls,  C.  J 
— We  have  a  decision  of  the  Court  of  Exchequer  which  is  precisely 
in  point.  I  am  wholly  unable  to  distinguish  Hickie  v.  Salamo,  and 
therefore  must  hold  myself  bound  by  it.]  The  court  will  hardly  hold 
itself  bound  by  a  decision  of  a  court  of  co-ordinate  jurisdiction,  in  a 
matter  as  to  which  there  is  no  appeal.  At  all  events,  this  rule  mast 
be  discharged  on  the  ground  that  the  plaintiff  has  omitted  to  bring 
before  the  court  the  materials  which  were  before  the  learned  judge  at 
Chambers,  which  by  the  practice  of  the  court  he  was  bound  to  do. 
In  Warman  v.  Halahan,  30  Law  J.,  Q.  B.  48,  it  was  distinctly  held, 
*fll91  ^^^^'  ^^  ^  plaintiff  ^applies  for  costs  to  a  judge  at  Chambers, 
-'  under  the  15  &  16  Vict.  c.  54,  s.  4,  and  is  refiised,  he  cannot 
afterwards  apply  to  the  court  as  having  independent  jurisdiction  to 
grant  costs,  but  must  come  by  way  of  appeal  from  the  judge's  decision ; 
and  in  such  case  he  must  apply  in  a  reasonable  time,  and  most  draw  ap 
his  rule  on  reading  the  affidavits  used  at  Chambers. 

Hance,  in  support  of  his  rule. — The  rule  is  drawn  up  on  all  the 
materials  which  were  necessary  to  make  the  court  aware  of  the  facta 
and  merits  of  the  case.  [Erlb,  C.  J. — In  Warman  v.  Halahan,  none 
of  the  materials  which  were  before  the  judge  at  Chambers  were 
brought  before  the  court :  the  plaintiff  aftogether  concealed  from  the 
court  the  fact  thai;  he  had  already  been  to  Chambers.]  No  doubt  the 
rule  is,  that,  upon  an  appeal  from  a  decFsion  of  a  judge  at  Chambers 
aU  the  materiaia  used  before  the  judge  must  be  brought  before  the 

(ff)  And  SM  Parrj  v.  DsriM,  1  L.  M.  A  P.  379,  aod.DoyJe  n.  Lawrenoe,  2  L.  IL  4  P.  368. 
(6)  See  Bader  v.  Ablewhite,  0  C.  B.  N.  S.  740  (B.  C.  L.  R.  Tol.  95). 
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court:  but  this  is  not  an  appeal  against  a  decision  of  the  judge. 
[Eble,  C.  J. — Warman  v.  vHalahan  shows  that  it  is.]  SuflScient  mate- 
rials, at  all  events,  are  before  the  court :  and,  Hickie  v.  Salamo  being 
precisely  in  point,  this  rule  must  be  made  absolute. 

Eble,  C.  J. — I  should  be  very  scrupulous  in  laying  it  down  as  a 
general  rule,  that,  upon  a  motion  to  the  court  which  is  in  substance 
an  appeal  from  a  decision  of  the  judge  at  Chambers,  all  the  materials 
which  were  before  the  judge  must  be  brought  before  the  court.  That 
would  be  a  very  formidable  rule  to  lay  down,  and  one  which  would 
in  many  cases  lead  to  wasteful  expenditure.  We  will  take  aii  oppor- 
tunity of  conferring  with  the  other  judges,  in  order  to  ascertain 
whether  there  is  any  general  practice  upon  the  subject. 

•Williams,  J. — It  might  lead  to  unjust  consequences  in   r*g9/) 
many  cases  if  the  decision  of  the  court  were  to  differ  from  that   ^ 
of  the  judge  at  Chambers,  unless  the  materials  which  were  before 
him  were  also  brought  beforip  the  court.  Our.  adv,  vult. 

Eble,  C.  J. — This  is  in  eflrect  an  application  to  review  a  decision  at 
Chambers,  whereby  a  learned  judge  refused  to  allow  the  plaintiffs 
their  costs  under  the  15  &  16  Vict.  c.  54,  s.  4,  which,  amongst  other 
things,  enacts,  that,  in  any  action  in  which  the  plaintiff  shall  not  be 
entitled  to  recover  his  costs  by  reason  of  the  provisions  of  the  11th 
section  of  the  13  &  14  Vict.  c.  61,  whether  there  shall  be  a  verdict  in 
such  action  or  not,  if  the  plaintiff  shall«make  it  appear  to  the  satisfac- 
tion of  the  court  in  which  such  action  was  brought,  or  to  the  satis- 
faction of  a  judge  at  Chambers,  upon  summons,  that  such  action  was 
brought  for  a  cause  in  which  concurrent  jurisdiction  is  given  to  the 
superior  courts  by  the  128th  section  of  the  9  &  10  Vict.  c.  95,  the 
court  in  which  such  action  is  brought,  or  the  said  judge  at  his  Cham- 
bers, shall  by  rule  or  order  direct  that  the  plaintiff  shall  recover  his 
costs.  Upon  the  discussion  of  the  rule,  we  were  of  opinion,  upon  the 
authority  of  the  case  of  Hickie  v.  Salamo,  8  Exch.  69,  that,  where 
there  are  two  plaintiffs,  one  of  whom  lives  within  twenty  miles  from 
the  defendant  and  the  other  more  than  twenty  miles,  the  case  is  one  of 
concurrent  jurisdiction,  and  therefore  that  the  plaintiffs  were  entitled 
to  their  costs.  The  learned  counsel  for  the  defendant,  however,  took 
an  objection  that,  the  proceeding  being  in  the  nature  of  an  appeal 
against  a  decision  at  Chambers,  the  plaintiffs  were,  by  the  practice 
of  the  court,  bound  to  draw  up  their  rule  upon,  reading  all  the  affida- 
vits which  had  *been  used  before  the  learned  judge  at  Cham-  r^goi 
bers.  And  a  case  of  Warman  v.  Halahan,  30  Law  J.  Q.  B.  48,  ^ 
was  relied  upon  to  support  that  contention.  I  do  not,  however,  think 
we  shall  be  at  all  conflicting  with  that  decision  by  holding  that  mate- 
rials which  are  irrelevant  must  be  taken  to  be  non-existing.  All  the 
materials  used  at  Chambers  which  were  at  all  relevant  to  tbe  matter 
having  been  brought  before  this  court,  we  think  the  plaintiffs  have 
sufficiently  complied  with>  the  rule  of  practice. 

Bule  absolute. 
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BODS  and  Anotber  v.  EYANS,  AdmiDistrator  de  Bonis  non  of 
JOHN  DA  VIES,  deceased.    Jan.  22. 

Tbe  declaration  eonUfned  three  breaehef, — 1.  for  arrears  of  sleepiDg  rent  doe  vpen  a  miaias 
leaie, — 2.  for  not  keeplog  the  mine  in  repair, — 3.  for  not  properlj  working.  The  defendaot 
guffered  Judgment  by  default ;  and,  upon  the  execution  of  a  writ  of  inquiry,  the  jury  gare  tb« 
plaintiffs  60/.  damages  oo  the  first  breach,  but  n/utd  to  find  an^  damay^a  oh  tk*  teeomd  a«d 
tkird  breacket  .* — Held  that  the  plaintiffs  were  neTerthcless  entitled  to  the  expenses  of  witoetsei 
called  to  prove  those  breaches,  whom  the  Master  in  the  exercise  of  bis  discretion  thought 
material  and  necessaiy,— the  plaintiffs  being  entitled  as  matter  of  law  to  nominal  damages  on 
those  breaches. 

This  was  an  action  brought  to  recover  a  sum  of  50L  for  arrears  of 
sleeping-rent  of  202.  per  annum,  due  upon  a  mining  lease  granted  to 
tbe  deceased  John  Davies,  for  damages  for  breach  of  covenant  in  not 
keeping  the  mine  in  repair,  and  for  damages  for  not  properlj  working 
iJie  mine. 

The  defendant  having  suffered  judgment  to  go  by  default,  a  writ 
•ctf  inquiry  was  issued;  which  was  executed  before  the  sheriff  of  Mid- 
•dlesex  on  the  19th  of  November  last.  The  jury  found  a  verdict  for 
•the  plaintiflE*  for  50/.  in  respect  of  the  rent ;  and  they  expressly  found 
ithat  the  plaintiffs  had  sustained  no  damage  in  respect  of  the  breach 
*B221  *®  ^^  dilapidations,  or  in  *respect  of  the  breach  in  not  properlj 
•I  working  the  mine. 

On  the  taxation  of  costs,  it  was  urged  on  the  part  of  the  defendant, 
that  the  plaintiflb,  having  only  succeeded  in  respect  of  a  liquidated 
amount,  should  have  specially  endorsed  their  writ  for  that  sum,  under 
the  provisions  of  the  Common  Law  Procedure  Act,  1852,  and  were 
entitled  to  no  more  costs  than  if  they  had  done  so ;  and  that,  having 
failed  in  that  part  of  their  case  as  to  which  alone  the  witnesses  were 
called,  the  plaintifl^  were  not  entitled  to  the  cos^s  of  those  witnesses. 

The  Master*  however,  allowed  the  plaintiffs  full  costs,  and  also  the 
expenses  of  all  the  witnesses. 

Murray,  on  a  former  day  in  this  term, — upon  an  affidavit  detailing 
the  above  facts,  and  also  stating  that  the  whole  of  the  evidence  given 
on  the  part  of  the  plaintiffs  by  the  witnesses  named  in  the  plaintiffs^ 
bill  of  costs  went  entirely  and  exclusively  to  their  claim  for  damages 
in  respect  of  the  breaches  for  not  keeping  the  mine  in  repair  and  for 
not  properly  working  the  mine, — obtained  a  rule  calling  upon  the 
plaintiffs  to  show  cause  why  the  Master  should  not  be  at  liberty  to 
review  his  taxation. 

Oranville  Somerset  now  showed  cause. — By  not  pleading,  the  de- 
fendant admits  that  something  is  due  upon  each  breach  ;  and  the  court 
will  assume  that  nominal  damages  ought  to  have  been  given.  It  was 
necessary  to  show  that  there  was  coal  in  the  mine  and  that  the  de- 
fendant had  been  working,  or  the  plaintifi&  would  have  perilled  their 
sleeping  rent.  The  11th  section  of  the  13  &  14  Vict.  c.  61,  which 
deprives  a  plaintiff  of  costs  in  an  action  brought  in  one  of  the  superior 
*6281  ^^"^^»  where  he  does  not  recover  20/.  in  an  ♦action  of  con- 
^  tract,  and  51.  in  an  action  of  tort,  excepts  the  case  of  a  judgment 
bv  default :  where,  therefore,  the  defendant  in  an  action  of  assumpsit 
allowed  judgment  to  go  by  default,  and  the  plaintiff  on  a  writ  of 
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inqnirj  obtained  a  farthing  damages  only,  it  was  held  that  the  latter 
was  entitled  to  his  full  costs :  Gljnne  v,  Roberts,  9  Exch.  253.  The 
case  of  Anderson  v.  Chapraan,  6  M.  &  W.  483,  shows  that  the  decla- 
ration is  not  divisible.  There,  in  assumpsit  against  carriers  by  sea, 
the  declaration  charged  that  the  defendants  had  so  negligently  con* 
daoled  themselves  in  and  about  the  stowage  and  otherwise  taking 
care  of  and  carrying  the  goods,  which  were  described  to  be  100  casks 
of  tallow,  that  they  were  damaged  and  spoiled:  the  defendants 
pleaded  that  they  did  take  due  care  of  the  goods,  and  did  not  negli- 
gently conduct  themselves  in  and  about  the  stowage  of  the  goods  or 
otherwise,  on  which  issue  was  joined :  at  the  trial  the  plaintiffs  failed 
to  prove  any  negligence  in  respect  of  the  stowage  of  the  tallow,  but 
proved  a  damage  to  one  cask  from  negligence  m  the  loading,  as  to 
which  al%ne  they  obtained  damages :  and  it  was  held  that  the  defend- 
ants were  not  entitled  (under  the  7th  rule  of  H.  2  W.  4)  to  a 
verdict  or  costs  on  the  above  issue  in  respect  of  the  rest  of  the  casks. 
"If,"  says  Lord  Abinger,  "we  were  at  liberty  to  do  justice  in  this 
particular  case,  in  contravention  of  the  general  rule  of  law,  I  should 
DC  much  disposed  to  discharge  this  rule ;  because  the  parties  undoubt-' 
edly  both  went  down  to  try  the  question  as  to  the  damage  by  improper 
stowage.  But  the  plaintiffs,  nevertheless,  proved  negligence  witnin 
the  terms  of  the  declaration.  Now,  the  effect  of  the  plea  is,  that  the 
defendants  committed  no  negligence  such  as  is  complained  of  in  the 
declaration:  that  is  the  issue:  but  it  appears  by  the  evidence  that 
they  have :  as  soon  as  that  is  found,  the  case  resolves  itself  merely 
into  a  question  of  ^damages,  and  assumes  the  same  form  as  if  rmaoA 
the  defendants  had  not  pleaded  at  all,  but  had  let  judgment  go  *- 
by  default."  The  entire  issue, — if  it  may  be  so  called, — is  found  for 
the  plaintiffs:  nothing  can  be  entered  for  the  defendant.  In  Feize  v. 
Thompson,  1  Taunt.  121,  it  was  held,  that,  if  the  plaintiff  has  evi- 
dently sustained  some  damages,  and  the  jury,  being  unable  to  ascer^ 
tain  the  amount,  find  a  verdict  for  the  defendant^  the  court  will  permit 
the  plaintiff  to  enter  a  verdict  for  nominal  damages.  [Willks,  J. — 
The  same  thing  was  done  by  the  Court  of  Queen's  feench  in  The 
Queen  v.  Fall,  1  Q.  B.  686  (E.  C.  L.  E.  vol.  41).  Williams,  J.— The 
writ  of  inquiry  is  in  effect  an  issue  sent  to  inform  the  conscience  of 
the  court  as  to  what  damages  the  plaintiffs  have  sustained.  The  jury 
do  not  think  fit  to  inform  the  court.  Under  such  circumstances,  the 
plaintiffs  are  entitled  to  nominal  damages.]  In  The  Queen  v.  Fall, 
Lord  Denman  says :  '*  The  entry  of  nominal  damages  in  such  a  case 
as  the  present  is  quite  of  course,  and  entirely  a  matter  of  form,  in 
which  the  jury  could  not  exercise  any  discretion."  It  is  clear,  there- 
fore, that,  in  contemplation  of  law,  nominal  damages  are  to  be  assumed 
to  have  been  given. 

Murray^  in  support  of  the  rule. — The  declaration  contains  three 
breaches, — the  first,  for  liquidated  damages;  the  second  and  third 
for  unliquidated  damages :  and  it  is  sworn  that  the  jurv  expressly 
found  that  no  damages  had  been  sustained  in  respect  of  the  second 
and  third  breaches :  and  there  is  no  affidavit  in  answer.  It  may  be 
conceded  that  there  are  no  issues  here,  properly  so  called :  but,  for 
tbe  purpose  of  costs,  where  there  are  three  counts  or  three  breacheSi 
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there  are  three  distinct  causes  of  action.  In  Reynolds  v.  Harris,  5 
a  B.  N.  S.  267  (E.  C.  L.  R.  vol.  91),  in  slander,  the  declaration  con- 
♦fiS'Sl  *^'"®^  ^^^^  counts :  the  defendant  pleaded  not  *guilty  to  the 
J  whole  declaration,  and  farther  to  the  second  count  a  multifarious 
plea  of  justification  setting  forth  three  several  circumstantial  statements 
of  misconduct  on  the  part  of  the  plaintiff,  any  one  of  which  would  be  a 
sufficient  answer  to  the  count:  the  plaintiff  took  issue  on  the  pleas; 
and,  upon  a  reference  of  *'all  matters  in  difference  in  the  cause,"  with 
a  provision  that  "  the  costs  of  the  cause,  and  also  the  costs  of  the  order 
and  of  the  reference  and  award,  should  abide  the  event  of  the  award," 
and  that  "the  arbitrator  should  have  power  to  direct  how  the  verdict 
in  the  cause  should  be  entered," — the  arbitrator  found,  upon  not 
guilty,  for  the  plaintiff  as  to  the  second  and  fourth,  and  for  the 
defendant  as  to  the  first  and  third  counts;  and,  as  to  the  second  issue, 
he  found  that  the  plea,  so  far  as  related  to  one  of  the  matters  justified, 
was  proved,  and  as  to  the  rest  not  proved ;  and,  being  of  opinion  that 
the  part  proved  was  an  answer  to  the  second  count,  he  assessed 
no  damages  for  the  plaintiff  on  that  count,  but  assessed  his  damages 
on  the  fourth  count  at  405.  And  it  was  held  that  the  proper  principle 
of  taxation  was,  to  allow  the  plaintiff  no  costs  of  any  part  of  the  plea 
of  justification,  and  the  defendant  costs  only  of  the  part  expressly 
found  to  be  true,  including  costs  of  evidence  applicable  to  such  part, 
though  also  applicable  to  the  residue  of  the  plea,  but  not  costs  of  any 
evidence  applicable  exclusively  to  that  part  of  the  plea  which  was 
found  to  be  untrue.  [Erle,  C.  J. — Does  tne  plaintiff  lose  the  costs  of 
witnesses  merely  because  the  jury  do  not  choose  to  believe  them?] 
In  Cocks  V.  Peachey,  2  M.  &  Ry.  420,  it  was  held,  that,  where  the  jury, 
in  returning  a  verdict,  say  that  they  find  for  the  plaintiff  as  to  part 
of  the  declaration,  he  will  not  be  allowed  the  expenses  of  witnesses 
called  to  support  a  different  part,  although  the  verdict  be  entered  for 
*fi9Al  ^^"^  generally.  Cockburn,  C.  J.,  *in  Reynolds  v,  Harris,  3  C. 
^^^J  B.  N.  S.  291  (E.  C.  L.  R.  vol.  91),  says:  *' Quite  independent 
of  statute  and  rule,  a  discretion  ought  to  be,  and  is  in  practice, 
exercised  as  to  the  amount  of  costs ;  and  useless  expenditure  ought 
to  be,  and  is  in  practice,  disallowed.  The  Master  ought  to  look  to  the 
finding  upon  the  issue,  where  there  is  nothing  else  in  the  proceedings 
to  guide  his  discretion.  But  where,  as  here,  there  is  matter  ascer- 
tained in  the  cause, — whether  appearing  upon  the  face  of  the  pro- 
ceedings or  established  by  the  statement  of  the  judge  founded  upon 
his  judicial  knowledge  of  the  facts, — whereby  the  Master  is  satisfied 
that  witnesses  called  by  the  successful  party  have  been  wholly  useless, 
and  their  evidence  as  completely  thrown  away  as  if  they  had  sworn 
to  a  truism  or  an  irrelevant  fact,  he  ought  to  disallow  the  expenses  of 
such  evidence,  as  at  least  unnecessary."  Instead  of  taking  that  view, 
the  Master  here,  conceiving  that  the  jury  ought  to  have  found  nomi- 
nal damages  on  the  second  and  third  breaches,  assumed  that  they  had 
done  so.  [Erlb,  C.  J. — The  ground  you  rest  upon,  is,  that  the  wit- 
nesses were  disbelieved.]  The  plaintiflS  got  no  more  than  they  would 
have  §ot  without  them.  Mr.  Gray,— Gray  on  Costs,  41, — treating  of 
the  divisibility  of  issues,  says:  '^ Before  discussing  this  suQeci 
further,  it  will  be  well  to  disembarrass  it  of  a  question  which  has 
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been  mixed  up  with  it  in  some  of  the  cases.  That  question  is  this : 
Where  the  plaintiff,  from  the  issue  raised  not  being  divisible,  has  an 
entire  verdict,  and  yet  at  the  trial  called  witnesses  for  the  purpose  of 
proving  a  more  extensive  cause  of  action  than  he  succeeded  in 
proving,  those  witnesses  not  having  spoken  at  all  to  that  part  of  the 
cause  of  action  which  he  did  succeed  in  proving,  is  the  plaintiff  enti- 
tled to  be  allowed  the  expense  of  those  witnesses,  as  he  succeeded  on 
the  entire  issue?  *It  is  very  clear  that  he  is  not;(a)  but  that  r^gor 
must  rest  upon  entirely  different  grounds  from  any  question  as  *■ 
to  the  costs  of  issues.  The  reason  is  simply  that  the  witnesses  were 
&ot  material  or  necessary  witnesses,  for,  without  them^  the  plaintiff 
would  have  recovered  precisely  the  same  verdict  arid  debtor  damages  which 
he  has  recovered^ 

Erle,  C.  J. — I  am  of  opinion  that  this  rule  must  be  discharged. 
The  defendant  suffered  judgment  by  default;  and,  no  doubt,  without 
the  plaintiffs  calling  any  witnesses  upon  the  inquiry,  the  jury  would 
have  been  bound  to  give  nominal  damages;  and,  if  they  omitted  to 
do  so,  the  court  might  rectify  the  omission  at  any  time.  I  treat  the 
declaration  as  consisting  of  one  count  only,  though  it  has  been  con- 
tended to  be  in  substance  three.  Notwithstanding  the  plaintiffs 
would  have  been  entitled  to  nominal  damages  without  them,  that  does 
not  make  the  witnesses  immaterial.  In  all  cases  it  is  the  Master's 
duty  to  disallow  the  expenses  of  witnesses  whom,  in  the  exercise  of 
his  discretion,  he  finds  to  be  immaterial.  But,  whether  witnesses  are 
material  or  not,  does  not  depend  upon  the  result,  but  upon  this, 
whether  a  prudent  attorney,  having  a  due  regard  for  the  interests  of 
his  client,  would  have  brought  them.  I  discharge  this  rule  because 
the  Master  did  exercise  his  discretion  here  as  to  whether  or  not  the 
witnesses  in  question  were  material  and  necessary  in  the  sense  in 
which  I  use  the  term.  I  think,  however,  the  rule  should  be  dis- 
charged without  costs.  It  was  a  fair  question,  and  the  court  rather 
encouraged  the  inquiry. 

Williams,  J. — I  am  of  the  same  opinion.  I  think  *thi8  r^gog 
matter  is  to  be  looked  at  as  if  that  had  been  done  which  might  *- 
and  ought  to  have  been  done,  viz.  the  inquisition  amended  by  adding 
a  finding  of  nominal  damages  upon  the  second  and  third  breaches. 
That  being  so,  the  Master  is  bound  to  allow  all  such  witnesses  as  he 
conceives  to  be  material  and  necessary,  notwithstanding  their  testi- 
mony has  been  productive  of  no  fruits. 

WiLLES,  J.—  I  am  of  the  same  opinion.  The  practice  of  the  court 
is  the  law  of  the  court. 

KEATING;  J.,  concurred.  Rule  discharged. 

(a)  BeliMer  «.  Towne,  1  Q.  B.  383  (E.  C.  L.  R.  Tol.  41);  Cocki  r.  Peachej,  2  M.  A  Rj.  420 
<E.  C  L.  R,  ToL  17). 
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«f?<?91  ^^^^^^^  ^^  *^'*^  degree  and  estate.  This  was  laid  down  by  Lord 
^^^J  Holt  in  Etherington  v.  Parrot,  Salk.  118,  2  Ld.  Baym.  1006: 
and  see  Cliflford  v.  Laton,  8  C.  &  P.  15  (E.  0.  L.  R.  vol.  14).  M.  &  if. 
101  (E.  0.  L.  R.  vol.  22);  Ruddock  v.  Marsh,  1  Hurlst.  &  N.  601. 
This  implied  authority  given  by  law  to  the  wife  is  not  aflFected  by  any 
private  agreement  between  her  and  her  husband,  uncommunicated  to 
the  creditor:  Johnston  v.  Sumner,  8  Hurlst.  &  N.  261."  Merely 
telling  the  wife  in  private  that  she  shall  not  pledge  the  husband's 
credit,  will  not  destroy  the  general  agency  which  the  law  gives  her. 
In  Reneaux  v.  Teakle,  8  Exch.  680,  the  presumption  of  authority  was 
rebutted  by  proof  that  the  wife  had  a  sufficient  allowance  for  dress, 
and  consequently  the  articles  supplied  were  not  necessaries.  In  Raid 
V,  Teakle,  13  0.  B.  627,  the  matter  was  hardly  contested.  [Byles,  J. 
—It  is  enough  for  you  to  say  that  there  is  apparent  authority  derived 
from  the  husband,  where  the  parties  are  living  together,  and  the  goods 
supplied  are  necessaries.  Williams,  J. — The  case  of  an  infant  differs 
from  that  of  a  wife :  in  the  former  case,  there  is  an  incapacity  to  con- 
tract, except  for  necessaries :  in  the  latter,  it  is  a  question  of  authority. 
WiLLES,  J. — The  strongest  case  against  you  is  Biffin  v.  Bignell,  7 
Hurlst.  &  N.  877,  where  the  Court  of  Exchequer  held,  that,  where  a 
husband  consents  to  his  wife  living  apart  from  him,  on  the  terras  that 
she  shall  accept  an  allowance,  which  is  paid,  she  has  no  authority  to 
pledge  his  credit,  although  the  allowance  is  inadequate.  I  do  not 
wish  to  be  understood  as  making  any  remark  upon  that  case.]  There 
the  husband  and  wife  were  living  apart  by  mutual  consent :  it  will 
not  therefore  govern  this  case.  The  principle  of  agency  is  distinctly 
affirmed  in  Johnston  v,  Sumner,  3  Hurlst.  &  N.  261.  It  was  there 
distinctly  held,  that,  during  cohabitation,  a  wife  has  an  implied  autho- 
rity as  agent  of  her  husband  to  pledge  bis  credit  for  necessaries  suit- 
^noq-i  able  to  her  station,  *notwithstanding  any  private  agreement 
■'  between  them.  Pollock,  0.  B.,  in  delivering  the  judgment  of 
the  court,  says :  '*  We  have  not  to  interpret  a  positive  law,  but  to 
ascertain  the  principle  on  which  a  husband  has  been  held  liable  for 
goods  furnished  to  his  wife,  and  see  how  far,  or  whether  at  all,  it 
applies  to  this  case.  Now,  the  principle  seems  to  be  merely  that  of 
agency :  the  wife  is  spoken  of  as  the  husband's  agent,  as  having  his 
authority ;  and  the  declaration  is  as  upon  a  contract  by  him  through 
his  wife  as  an  agent.  The  question  to  be  resolved,  then,  is,  had  the 
wife  authority  to  pledge  the  husband's  credit?  Now,  authority  may 
be  express  or  implied,  or  arising  from  conduct,  as,  where  one 
person  holds  out  another  in  such  a  way  as  to  induce  a  belief  of 
authority ;  or  there  may  be  an  authority  from  necessity,  as  in  the 
case  of  a  captam  of  a  ship  under  certain  circumstances.  If  a  man  and 
his  wife  live  together,  it  matters  not  what  private  agreement  they 
may  make,  the  wife  has  all  usual  authorities  of  a  wife."  Bearing  that 
principle  in  mind,  there  will  be  no  difficulty  in  arriving  at  a  correct 
conclusion  in  this  case.  As  a  general  rule,  an  agent  is  authorized  to 
do  all  that  is  usual  in  the  business  in  which  he  is  employed,  and  the 
principal  is  bound,  although  the  agent  may  have  disobeyed  secret 
instructions.  That  principle  was  carried  out  in  the  case  of  Hawken  v. 
Bourne,  8  M.  &  W.  703.  Parke,  B.,  there  says :  "  One  partner,  by 
virtue  of  that  relation,  is  constituted  a  general  agent  for  another  as  to 
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all  matters  within  the  scope  of  the  partnership  dealings,  and  has  com- 
municated to  him,  by  virtue  of  that  relation,  all  authorities  necessary 
for  carrying  on  the  partnership,  and  all  such  as  are  usually  exercised 
by  partners  in  that  business  in  which  they  are  engaged.  Any  restric- 
tion which,  by  agreement  amongst  the  partners,  is  attempted  to  be 
imposed  upon  the  authority  which  one  possesses  as  a  general  r^^oA 
*agent  for  the.  other,  is  operative  only  .between  the  partners  ^ 
themselves,  and  does  not  limit  the  authority  as  to  third  persons,  who 
acquire  rights  by  its  exercise,  unless  they  know  that  such  restriction 
has  been  made."  So,  in  the  case  of  a  warranty  on  the  sale  of  a  horse, 
given  by  the  servant  of  a  dealer.(a)  Can  the  supposed  revocation  of 
the  authority  of  the  wife  in  1851  afifect  the  plaintiffs,  to  whom  it  was 
never  communicated?  The  judgment  of  the  Court  of  Exchequer 
in  Johnston  v.  Sumner  disposes  of  that  question.  In  Holt  v.  Brien, 
4  B.  &  Aid.  252  (E.  C.  L.  R.  vol.  6),  Bayley,  J.,  says:  "If  a  husband 
makes  no  allowance  to  his  wife,  he  gives  her  a  general  credit,  and  she 
may  contract  debts  for  the  necessary  supply  of  herself  and  family,  for 
which  he  will  ultimately  be  liable:  but  that  proceeds  on  the  ground 
that,  in  such  a  case,  she  is  to  be  considered  as  his  agent  in  contracting 
the  debts.  But,  if  he  supplies  her  with  a  sufficient  allowance  for  the 
purpose  of  paying  for  these  necessary  supplies,  and  the  tradesman  with 
whom  she  deals  has  notice  of  it,  and  afterwards  trusts  her,  he  does  so 
at  his  own  peril,  and  will  only  be  entitled  to  recover  by  proving  that 
in  fact  the  allowance  was  not  regularly  paid."  [Erle,  C.  J. — That  is 
a  very  important  authority  for  you.]  Roddick  v.  Marsh,  1  Ilurlst.  & 
N.  601,  is  equally  so.  It  was  there  held  that  a  wife  is  the  general 
agent  of  her  husband  with  reference  to  such  matters  as  are  usually 
under  the  control  of  the  wife :  where,  therefore,  the  wife  of  a  labourer 
incurred  a  debt  for  provisions  for  the  use  of  the  family,  the  husband 
was  held  liable,  though  he  had  supplied  his  wife  with  money  to  keep 
the  house.  [Bylks,  J. — The  creditor  not  having  notice  of  the  fact?] 
Yes.  Lord  Holt,  C.  J.,  in  Etherington  v.  Parrot,  Salk.  118,  says: 
"  While  they  cohabit,  the  husband  shall  answer  all  contracts  of  hers 
[the  wife's]  for  necessaries ;  *for,  his  assent  shall  be  presumed  r«goK 
to  all  necessary  contracts,  upon  the  account  of  cohabiting,  un-  '- 
less  the  contrary  appear.  But,  if  the  contrary  appear,  as,  hy  the  warn- 
ing in  this  case,  there  is  no  room  for  such  a  presumption."  So,  in 
Montague  v.  Benedict,  3  B.  &  C.  631  (E.  C.  L.  R.  vol.  10),  5  D.  &  R. 
532,  Bayley,  J.,  says, — "  Cohabitation  is  presumptive  evidence  of  the 
assent  of  the  husband ;  and,  when  such  assent  is  proved,  the  wife  is 
the  agent  of  the  husband  duly  authorized."'  The  authority  of  a  servant 
or  housekeeper  stands  upon  a  totally  different  footing:  her  agency 
may  be  put  an  end  to  at  any  time :  but  the  agency  of  the  wife  cannot 
be  got  rid  of  so  long  as  the  cohabitation  continues.  Much  reliance 
was  placed  at  the  trial  upon  the  defendant's  evidence  that  he  had 
supplied  his  wife  amply  according  to  his  means.  But  he  is  not  to  be 
the  judge  of  that :  it  is  for  the  jury  to  say  whether  the  allowance 
made  is  sufficient  according  to  the  position  which  the  husband  chooses 
to  assume.  Seeing  the  station  this  gentleman  occupied,  the  jury  were, 
it  is  submitted,  well  warranted  in  coming  to  the  conclusion  that  the 

(a)  Soe  the  oaiei  ooUeoted  in  Brady  v.  Todd,  9  C.  B.  N.  S.  592  (E.  0.  L.  R.  toI.  99). 
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articles  supplied  here  were  necessaries,  and  that  the  allowance  paid  to 
the  wife  was  under  the  circumstances  insufficient. 

Karslahe^  Q.  C,  and  BuUen,  in  support  of  the  rule. — That  which  is 
said  by  the  court  in  Reneaux  v,  Teakle,  8  Exch.  680,  is  sustained  by 
the  older  authorities.  It  was  there  distinctly  held  that  a  husband 
living  with  his  wife,  and  who  makes  her  a  sufficient  allowance  for 
dress,  is  not  liable  for  dresses* supplied  to  her  without  his  knowledge; 
and  the  fact  of  the  wife  having,  within  a  particular  period,  purchased 
various  articles  of  dress  of  different  tradesmen,  is  admissible  in  evi- 
dence to  rebut  the  presumption  arising  from  cohabitation  of  an 
implied  authority  to  contract  for  neqessary  clothing.     It  was  con- 


•i 
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tended  there,  as  it  has  been  *contended  here,  that  "a  wife  who 


is  living  with  her  husband  has  an  implied  authority  to  pledge 
his  credit  for  articles  suitable  to  her  station."  But  Martin,  B.,  said: 
"That  is  only  a  presumption  arising  from  cohabitation,  and  may  be 
rebutted.  The  question  is  one  of  agency.  If  a  husband  tells  his  wife 
that  he  will  not  permit  her  to  have  a  particular  kind  of  dress,  she 
cannot  bind  him  by  ordering  it."  And  Pollock,  C.  B.,  says:  "The 
apparent  result  of  the  authorities  is,  that,  if  a  tradesman  trusts  a 
married  woman,  he  must  take  his  chance  of  payment"  That  is  quite 
consistent  with  the  three  leading  cases  of  Manby  v.  Scott,  1  Sid.  109, 
Montague  v.  Benedict,  3  B.  &  C.  631  (E.  C.  L.  R.  vol.  10),  5  £>.  &  R. 
582,  and  Seaton  v.  Benedict,  5  Bingh.  28  (E.  C.  L.  R.  vol.  15),  2  M.  k 
P.  66.  In  Bainbridge  v.  Pickering,  2  Sir  W.  Bl.  1325,  Gould,  J., 
says, — "If  an  infant  lives  with  her  parent,  who  provides  stu^h  apparel 
as  appears  to  the  parent  to  be  proper,  so  that  the  child  is  not  left 
destitute  of  clothes  or  other  real  necessaries  of  life,  I  apprehend  that 
the  child  cannot  bind  herself  to  a  stranger  even  for  what  might  other- 
wise be  allpwed  as  necessaries;  for,  no  man  shall  take  upon  him  to 
dictate  to  a  parent  what  clothing  the  child  shall  wear,  at  what  time  they 
shall  be  purchased  or  from  whom^  The  proper  question  for  the  jury 
in  these  cases  is,  whether  upon  the  facts  proved  the  wife  had  any 
authority,  express  or  impliea,  to  bind  her  husband  by  the  contract: 
Reid  V.  Teakle,  13  C.  B.  627  (E.  C.  L.  R.  vol.  80).  [Byles,  J.— In 
Reneaux  v.  Teakle,  8  Exch.  680,  there  was  a  sufficient  supply  by  the 
husband :  but  in  Reid  v.  Teakle,  there  was  no  evidence  of  that.]  The 
facts,  as  set  out  in  the  special  verdict  in  Manby  v.  Scott,  were 
these : — Dame  Scott,  wife  of  the  defendant.  Sir  Edward  Scott,  left  her 
husband  against  his  will,  and  after  a  time  she  made  demand  of 
cohabitation  with  her  husband,  but  he  refused  to  receive  her:  and 
•6371  ^^""?  ^^®  ^^^^  ^^®  ^^^  *^^3  absent  from  her  *husband  he 
^  prohibited  several  people  from  supplying  her  with  goods  or 
wares  of  any  kind,  and,  if  they  should  be  supplied,  declared  that  he 
would  not  pay  for  them,  and,  among  others,  he  specially  prohibited 
the  plaintiff,  who  nevertheless  sold  the  said  dame  yards  of  silk  and 
velvet  to  the  amount  of  40Z.  (for  which  this  action  was  brought), 
which  the  jury  found  were  necessaries  suitable  to  the  degree  of  her 
husband.  The  majority  of  the  judges  held  the  defendant  not  liable: 
and  Wyndham,  J.,  says, — **  If  the  husband  shall  be  bound  by  this 
contract,  many  inconveniences  must  ensue..  1.  The  husband  will  b« 
accounted  the  common  enemy;  and  the  mercer  and  the  gallant  will 
unite  with  the  wife,  and  they  will  combine  their  strength  against  the 
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hTiAsnicl :  eo  it  may  be  said  of  them  as  it  was  by  Mowbray,  J.,  8& 
Ass.  1,  in  another  case, — *  We  see  the  wife  and  the  defendant  here  of 
one  mind,  to  the  prejudice  of  the  husband.*  2.  The  wife,  having  the 
goods,  will  be  more  violent  in  enforcing  prosecution  than  our  law 
permits,  an  evil  which  our  law  guards  against.  3.  Wives  will  be 
their  own  carvers,  and,  like  hawks,  will  fly  abroad  and  find  their 
own  prey.  4.  It  shall  he  left  to  the  pleasure  of  a  London  jury  to  dress 
^y  '^if^  *^  ^wcA  apparel  as  they  think  proper.  5.  Wives  who  think 
what  they  have  insufficient,  will  have  it  triea  by  a  mercer  whether  their 
dress  is  not  too  mean ;  and  this  will  make  the  mercer  judge  whether 
be  will  dispose  of  his  own  goods  or  not."  The  judgment  of  the  Court 
of  Queen's  Bench  in  Montague  v,  Benedict,  and  that  of  this  court  in 
Seaton  v.  Benedict,  clearly  show  that  it  is  only  a  question  of  agency. . 
Johnston  v.  Sumner,  3  Hurlst.  &  N.  261,  has  been  cited  for  the  pur- 
pose of  showing  that  a  private  arrangement  between  the  husband  and 
the  wife  cannot  be  recognised.  If  it  goes  to  that  extent,  the  case 
certainly  is  opposed  to  all  the  dicta  above  referred  to,  *and  is  r#goo 
far  too  uncertain  a  guide.(a)  Atkyns  v.  Pearce,  2  C.  B.  N.  ^ 
S.  763  (E.  C.  L.  E.  vol.  89),  is  somewhat  applicable.  There,  A. 
.  went  abroad  in  1852,  leaving  his  wife  and  three  children  here,  with 
(what  the  jury  found  to  be)  a  sufficient  provision  for  their  proper 
maintenance  in  his  absence:  on  his  return  in  1856,  he  found  that  his 
wife  had  formed  an  adulterous  connection  with  another  man,  who 
lived  with  her,  and  passed  by  her  husband's  name,  and  he  immedi- 
ately removed  his  children.  This  court  held,  that,  under  these  cir- 
cumstances, A.  was  not  liable  for  medicine  and  attendance  furnished 
for  his  children  at  his  wife's  request,  although  the  plaintiff  was  not 
aware  of  the  state  in  which  she  was  living  at  the  time.  The  facts 
were  held  to  rebut  the  implication  of  agency.  [Willks,  J. — In 
Norton  v.  Fazan,  1  B.  &  P.  226,  which  is  referred  to  in  that  case,  the 
wife  was  living  in  the  house  where  the  husband  left  her,  and  he  made 
no  provision  for  her :  and  there  it  was  held  that  he  was  liable  for 
necessaries  supplied  to  her  by  one  who  had  no  notice  of  the  circum- 
stances under  which  the  wife  was  living.]  Upon  grounds  of  public 
policy,  it  is  submitted,  the  plaintiffs  in  this  case  ought  not  to  be 
allowed  to  recover.  Cur,  adv,  vult. 

Erle,  C.  J.,  now  delivered  the  judgment  of  himself,  Williams,  J., 
and  Willes,  J.: — 

This  waa  a  rule  for  setting  aside  the  verdict  for  the  plaintiffs,  and 
entering  it  for  the  defendant. 

The  action  was  for  goods  sold.  Upon  the  trial  the  plaintiffs  raised 
a  presumption  of  the  defendant's  liability  by  showing  that  the  goods 
were  ordered  by  his  the  defendant's  wife,  while  living  with  him,  for 
the  *use  of  herself  and  children.  The  defendant  rebutted  this  r*goQ 
presumptiou  by  showing  that  he  had  forbidden  his  wife  to  take  ^ 
up  goods  on  his  credit,  and  had  told  her  that  if  she  wanted  money  to 
buy  goods,  she  was  to  apply  to  him  for  it:  and  there  was  no  evidence 
that  she  had  so  applied  and  been  refused.  The  plaintiff's  proved,  in 
reply,  that  the  goods  were  necessaries  suitable  to  the  estate  and  degree 
of  the  defendant ;  that  the  wife  had  65Z.  per  annum  to  her  separate 
use;  and  that  the  defendant  had  promised  to  allow  her  50i  per  annum 

(a)  Soe  the  remarks  upon  this  cue  in  2  Smith's  Leading  Cases,  5th  edit.  423,  424. 
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in  addition,  but  bad  not  paid  it  regularly,  and  bad  not  supplied  hsx 
witb  8ucb  necessaries  or  witb  money  sufficient  for  tbe  purchase 
thereof.  The  plainti£&  also  showed  that  they  had  received  no  notice 
of  the  defendant's  prohibition  to  his  wife  against  taking  up  goods  on 
bis  credit. 

These  facts  are  in  effect  found  by  tbe  jury :  and  tbe  question  is 
raised  whether  tbe  wife  bad  authority  to  make  a  contract  binding  on 
the  husband  for  necessaries  suitable  to  bis  estate  and  degree,  against 
bis  will  and  contrary  to  bis  order  to  her,  although  without  notice  of 
such  order  to  tbe  tradesman. 

Our  answer  is  in  the  negative.  We  consider  that  tbe  wife  cannot 
make  a  contract  binding  on  her  husband,  unless  be  gives  her  authority 
as  his  agent  so  to  do.  We  lay  down  this  as  the  general  rule,  pre- 
mising that  the  facts  do  not  raise  the  question  what  might  have  been 
the  rights  of  the  wife,  either  if  she  was  living  separate  without  any 
default  on  her  part  towards  her  husband,  or  if  she  bad  been  left 
destitute  by  him. 

The  whole  law  upon  this  subject  is  well  collected  in  the  note  to 
Manby  v.  Scott  (1  Siderfin  109),  2  Smith's  Leading  Cases  385  et  seq. 
It  is  there  shown  that  the  general  rule  is  as  above  stated ;  and  that, 
*fi401  ^^^^^  ^  plaintiff  seeks  to  charge  a  husband  on  a  contract  made 
-•  *by  his  wife,  the  question  is,  whether  the  wife  had  his 
authority,  express  or  implied,  to  make  the  contract ;  and  that,  if  there 
be  express  authority,  there  is.  no  room  for  doubt,  and,  if  the  authority 
is  to  be  implied,  the  presumptions  which  may  be  advanced  on  one  side 
may  be  rebutted  on  the  other ;  and,  although  there  is  a  presumption 
that  a  woman  living  with  a  man,  and  represented  by  him  to  be  his 
wife,  has  his  authority  to  bind  him  by  her  contract  for  articles  suit- 
able to  that  station  which  he  permits  her  to  assume,  still  this  pre- 
sumption is  always  open  to  be  rebutted.  So  was  the  decision  of  the 
majority  of  the  judges  in  Manby  v.  Scott;  and  to  that  effect  are  the 
words  of  Lord  Holt  in  Etherington  v.  Parrot,  2  Ld.  Raym.  1006, 1 
Salk.  118 :  and  this  doctrine  has  been  sanctioned  in  the  cases  which 
have  followed.  In  supporting  this  conclusion,  our  decision  does  not 
militate  against  the  rule  that  the  husband,  as  well  as  every  principal, 
is  concluded  from  denying  that  the  agent  had  such  authority  as  he 
was  held  out  by  his  principal  to  have,  in  such  a  manner  as  to  raise  a 
belief  in  such  authority,  acted  on  in  making  the  contract  sought  to  be 
enforced.  Such  liability  is  not  founded  on  aily  rights  peculiar  to  the 
conjugal  relation,  but  on  a  much  wider  ground. 

The  plaintiffs  contend  that  the  wife  has  the  power  above  described ; 
and  they  rely  on  observations  made  by  judges  both  in  Manby  v.  Scott 
and  in  some  later  cases :  but  the  answer  in  point  of  authority  is,  that 
the  adjudications  have  not  supported  the  observations  on  which  they 
rely.  In  Manby  v.  Scott,  those  judges  were  in  the  minority;  and  the 
observations  referred  to  in  later  cases  have  not  been  the  ground  of 
any  decision.  The  weight  of  authority  seems  to  us  to  be  against  the 
plaintiff. 

Then,  if  we  resort  to  considerations  of  principle,  they  lead  to  the 
same  conclusion. 

*64n       *^*  ^®  ^^^  ^^^  province  here  to  inquire  whether  it  is  advisa- 
^  ble  to  give  to  the  wife  greater  rights.    But,  taking  the  law  to 
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be,  tliat  the  power  of  the  wife  to  charge  her  husband  is  in  the  capacity 
of  his  agent,  it  is  a  solecism  in  reasoning  to  say  that  she  derives  her 
anthority  from  his  will,  and  at  the  same  time  to  say  that  the  relation 
of  wife  creates  the  authority  against  his  will,  by  a  presumptio  juris  et 
de  jure  from  marriage :  and,  if  it  be  expedient  that  the  wife  should 
have  greater  rights,  it  is  certainly  inexpedient  that  she  should  have 
to  exercise  them  by  a  process  tending  to  disunion  at  home  and  pecu- 
niary distress  fi'om  witnout.  The  husband  sustains  the  liability  for 
all  debts :  he  should  therefore  have  the  power  to  regulate  the  expen- 
diture for  which  he  is  to  be  responsible,  by  his  own  discretion,  and 
according  to  his  own  means.  But,  if  the  wife  taking  up  goods  from 
a  tradesman  can  make  her  husband's  liability  depend  on  the  estimate 
by  a  jury  of  his  estate  and  degree,  the  law  would  practically  compel 
him  to  regulate  his  expenses  by  a  standard  to  be  set  up  by  that  jury, 
— ^a  standard  depending  on  appearances,  perhaps  assumed  for  a  tem- 
porary purpose,  with  intention  of  change. 

Moreover,  if  the  law  was  clear,  that  the  husband  was  protected 
from  the  debts  incurred  by  the  wife  without  his  authority,  not  only 
in  the  ranks  where  wealth  abounds  would  speculations  upon  the 
imprudence  of  a  thoughtless  wife  be  less  frequent  because  less  profit- 
able, but  also  in  the  ranks  where  the  support  of  the  household  is  from 
the  labour  of  the  man,  and  where  the  home  must  be  habitually  left  in 
the  care  of  the  wife  during  his  absence  at  his  work,  more  painful 
evils  from  debt  which  the  husband  never  intended  to  contract,  would 
be  checked. 

As  we  collect  from  the  report  of  the  learned  judge  that  the  verdict 
is  for  necessaries  suitable  to  the  estate  *and  degree  of  the  hus-  rftg^o 
band,  obtained  from  the  plaintiffs  by  the  wife  of  the  defendant  ^ 
without  his  authority  and  contrary  to  his  order,  according  to  our 
view  of  the  law  this  verdict  cannot  be  supported.  It  follows  that 
the  rule  for  setting  it  aside  and  entering  a  nonsuit  should  be  made 
absolute. 

Byles,  J.(a) — This  was  an  action  for  goods  sold  by  the  plaintiffs, 
who  were  drapers  at  Bath,  to  the  defendant's  wife,  during  cohabitation, 
for  the  use  of  herself  and  her  daughters,  being  infants,  and  delivered 
at  the  defendant's  residence  in  Wales.  The  articles  were  all  ordered 
by  the  wife,  and  some  of  them  at  the  defendant's  house,  of  the  plain- 
tiffs' traveller.  They  were  articles  of  clothing,  such  as  would  in 
ordinary  course  be  used  in  the  defendant's  presence,  though  there  was 
no  proof  that  he  observed  them.  The  orders  given  by  the  wife  to  the 
plaintiS^s,  were  given  without  the  knowledge  of  the  defendant,  and 
against  his  directions. 

The  jury  found  that  all  the  goods  supplied  by  the  plaintiffs  were 
necessaries,  t.  e.  articles  suitable  and  proper  for  the  condition  of  the 
wife  and  daughters  of  the  defendant,  who  was  a  country  gentleman  in 
Wales ;  that,  before  the  supply,  the  husband  had  revoked  his  wife's 
general  authority  to  purchase  necessaries,  promising  to  make  her 
what,  if  regularly  paid,  would  have  been  a  sufficient  allowance  for 
that  purpose,  but  tnat  the  whole  of  that  allowance  had  not  been  paid, 
and  that  so  much  of  it  as  had  been  paid  was  not  sufficient  to  provide 
any  of  the  necessary  articles  supplied  by  the  plaintiflb. 

(a)  R«ad  hj  Keating,  J.,  in  the  abienee  of  Bylee,  J. 
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The  plaintifis  bad  do  notice  of  any  revocation  of  the  wife^s  aatboritf. 

The  word  "  necessaries"  is  not  free  from  ambiguity.  It  may  import 
*6431  ^^^P^y  things  suitable  to  the  ^station  of  the  party  supplied, 
-*  without  reference  to  the  supply  or  means  of  supply  from  other 
sources :  or  it  may  import  things  not  only  suitable,  but  requisite  or 
indispensable  because  not  supplied  from  any  other  source.  And  these 
last,  again,  are  divisible  into  two  dasses^-^those  which  are  indLspen- 
sable,  without  any  fault  of  the  party  supplied, — and  those  which  are 
indispensable,  because  the  party  suppKed  has  wasted  supplies  or  the 
means  of  supply  from  other  sources. 

In  the  case  now  under  consideration,  the  jury  have  fonnd,  in  effect, 
that  the  goods  sold  by  the  plamtifi^  to  the  defendant's  wife  were 
necessaries^  not  only  in  the  first  sense,  but  indispensable,  and  not  only 
indispensable,  but  indispensable  withont  any  &ult  or  waste  of  the  wi&. 

The  question  isr  whether  a  private  arrangement  between  husband 
and  wife  limiting  her  ordinary  and  apparent  authority  without  notice 
to  the  tradesman  who  has  suppliea  to  the  wife  necessaries  in  the 
strictest  sense,  is  an  answer  to  am  action  by  the  tradesman  against  the 
husband. 

I  conceive  that  the  power  of  the  wife  living  with  her  husband  to 
contract  for  necessaries,  rests  on  the  law  of  principal  and  agent.  It 
is  a  part  of  that  law,  that,  if  the  principal's  rcDresentations  or  acts 
clothe  the  agent  with  an  appearance  of  authority  larger  than  the  agent 
really  possesses,  the  principal  is  bound  by  the  agent's  acts  within  the 
limits  of  that  apparent  autnority.  The  wife's  power  to  bind  her  hns* 
band  may  therefore  repose  not  merely  on  bar  actual  authority,  bat 
on  the  apparent  authority  with  which  tlie  huabamd  inveU9  her  by  cohdnt- 
ation.  He  thereby,  as  it  Beems  to  me,  represents  her  to  tradesmen  as 
being  within  certain  limits  his  domestic  mana^r,  and  is  therefore 
responsible  for  her  contracts  within  the  margm  of  that  apparent 
♦6441  ^"^^^^^^J-  N^  private  revocation  of  *autharity,  or  private 
-'  agreement  between  husband  and  wife,  not  communicated  to  a 
tradesman  honestly  dealing  with  the  wife  by  supplying  necessaries 
for  the  family  in  the  ordinary  course  of  domestic  affairs,  can  aflFect  the 
tradesman's  right  to  rely  on  the  apparent  authority  of  the  wife. 

The  judgment  of  the  Court  of  Exchequer  in  the  most  recent  case 
on  the  subject,  the  case  of  Johnston  v.  Sumner,  3  Hurlst.  &  N.  261, 
is  in  conformity  with  this  view  of  the  law,  and  is,  as  I  conceive,  in 
harmony  both  with  principle  and  with  the  old  authorities.  "The 
principle,"  says  the  court,  '*  is  merely  that  of  agency.  Authority 
may  be  express  or  implied,  or  arising  from  conduct;  as,  where  one 
person  holds  out  another  in  such  a  way  as  to  induce  a  belief  of  autho- 
rity." The  court  adds,  that,  "  if  a  man  and  his  wife  live  together^  it 
matters  not  what  private  agreement  they  may  make,  the  wife  has  all  the 
usual  authorities  of  a  wife,"— p.  266. 

In  the  notes  to  Manby  v.  Scott,  2  SmitVs  Leadincr  Cases  888,  the 
result  of  all  the  authorities,  and  more  particularly  of  Etherinffton  v. 
Parrot,  1  Salk.  118,  2  Ld.  Raym.  1006,  is  said  to  be  this,  "  that,  during 
oohabitation,  there  is  a  presumption,  arising  from  the  very  circuni' 
stance  of  the  oohabitation,  of  the  husband's  assent  to  contracts  made 
by  the  wife  for  necessaries  suitable  to  his  degree  and  estate."  By  the 
word  ''presumption,"  the  learned  author,  as  appears  from  the  subse- 
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quent  part  of  the  note,  means  a  presumption  which  the  creditor  had 
a  right  to  make,  and  which  could  not  be  repelled  by  a  secret  revoca- 
tion, but  only  by  a  revocation  communicated  to  the  tradesman.  Such 
was  plainly  Lord  Holt's  meaning,  in  the  case  of  Etherington  v.  Parrot, 
as  may  be  seen  by  consulting  either  report  of  the  case,  especially  the 
fuller  report  in  Lord  Eaymond. 

*The  expression  presumed  authority,  however,  though  not  r^oAx 
inappropriate,  is  ambiguous,  and  does  not  appear  to  me  to  ex-   •- 
press  so  precisely  what  is  meant  as  the  expression  apparent  authority.  , 

The  American  law  and  the  Scotch  law  coincide  with  this  view  of  the 
case.  In  Kent's  Commentaries,  vol.  2,  p.  189,  the  learned  author 
lays  it  down  that  the  husband  is  bound  by  the  wife's  contracts  for 
ordinary  purposes,  from  a  presumed  assent  on  his  part.  The  Scotch 
law  is  the  same.  In  Bell's  Commentaries,  vol.  1,  p.  676,  it  is  said 
that  ''  she  is  empowered  as  hy  presumed  mandate  to  bind  the  husband 
for  furnishings  to  the  family." 

There  are  two  recent  cases  which  have  b^en  cited  as  at  variance 
with  this  view  of  the  law,— Beid  v.  Teakle,  18  C.  B.  627  (E.  C.  L.  E. 
vol.  76),  and  Reneaux  v.  Teakle,  8  Exch.  680 :  but  both  those  cases 
are  subject  to  observation.  In  Reid  v.  Teakle,  the  case  was  not 
argued  by  the  defendant's  counsel,  but  abandoned  ;  and  Jervis,  C.  J., 
expressea  a  doubt  "  whether,  if  a  woman  order  what  is  strictly  and 
properly  necessary,  her  husband  can  repudiate  her  agency."  In 
Reneaux  v.  Teakle,  the  court  seem  to  have  granted,  or  at  least  may 
have  granted,  a  new  trial  on  other  grounds. 

I  think,  therefore,  the  plaintiffs  are  entitled  to  keep  their  verdict, 
and  that  the  rule  should  be  discharged. 

The  opinion  of  the  majority  of  the  court  being  in  favour  of  the 
defendant,  the  rule  was  made  absolute  to  enter  a  nonsuit. 

Rule  absolute  accordingly. 


*DAKIN  V.  OXLEY.    Feb.  1.  [*646 

It  u  no  anBwer  to  ftn  action  bj  a  ship-owner  agaioBt  the  charterer  to  reoorer  freight,  that,  b7 
the  fault  of  the  master  and  crew,  and  their  negligent  and  unslcilftil  navigation  of  the  yesael,  the 
cargo  (coal)  was  damaged  lo  as  upon  arrival  at  the  port  of  discharge  to  be  then  there  of  less 
Talne  than  the  freight,  and  that  the  charterer  abandoned  it  to  the  ship-owner. 

This  was  an  action  upon  a  charter-party.  The  first  count  of  the 
declaration  stated,  that,  by  a  certain  charter-party,  in  which  the  plain- 
tiff was  described  as  Captain  Qeorge  Dakin,  of  the  British  gok>d  ship 
or  vessel  called  the  Contest,  it  was  mutually  agreed  by  ana  between 
the  plaintiff  and  defendant,  that  the  said  ship,  being  tight,  staunch, 
and  strong,  and  every  way  fitted  for  the  voyage,  should  without  any 
delay  sail  and  proceed  to  Newport,  Monmouthshire,  and  there  take 
on  board  in  the  usual  and  customary  manner  from  the  factors  of  the 
defendant  a  full  and  complete  cargo  of  ooals,  which  was  to  be  brought 
to  and  taken  from  alongside  at  merchant's  risk  and  expense,  not  ex- 
ceeding what  she  could  reasonably  stow  and  carry  over  and  above  her 
tackle,  apparel,  provisions,  and  furniture,  including  a  sufficient  supply 
of  ooaJfl  for  ship's  use  during  the  voyage,  which  the  plaintiff  bound 
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if  the  deterioration  has  proceeded  from  natural  decay,  or  from  the 
great  diminution  of  price  that  takes  place  at  the  end  of  particular 
seasons,  as  in  figs,  grapes,  and  herrings,  after  Easter ;  or  by  reason  of 
an  over-abundant;  supply  of  the  market,  as  in  corn,  wine,  or  salt, 
although  in  salt  a  different  practice  formerly  prevailedi  which  is  con- 
trary to  reason,  if  the  option  has  not  been  reserved  by  an  express 
clause  in  the  charter-party :'  Guidon,  ch.  7,  art.  7,  10.  In  the  very 
next  article  (11),  however,  of  the  treatise,  we  find  this  doctrine,— 'If 
goods  contained  in  casks,  as  wine,  oil,  olives,  molasses,  and  others  of 
the  like  sort,  have  leaked  to  such  an  extent  that  the  casks  are  empty, 
or  nearly  empty,  the  merchant  may  abandon  them  fop  the  freight  before 
they  are  landed.  Therefore,  masters  should  take  care,  when  they  receive 
casks,  to  see  that  they  be  well  hooped,  and  in  good  condition.  It  is  true, 
that,  if,  by  tempest,  the  casks  have  been  so  pressed  that  they  have  thrown 
out  their  bottoms,  have  been  beaten  in,  and  burst,  provided  there  have 
been  no  fault  in  the  stowage,  the  loss  shall  be  an  average  against  the  in- 
surers, the  master  shall  lose  his  freight.'  From  the  words  of  this  article 
*A5n   *^^  appears  very  clearly,  that  in  the  opinion  of  the  author,  the 

■'  merchant  might  abandon  articles  of  this  description,  although 
l-Tw  leakage  were  not  occasioned  by  perils  of  the  sea.  In  the  work  of 
Molloy,  however  (Book  2,  c.  2,  §  14),  we  find  the  following  clauses: 
*  If  freight  be  taken  for  one  hundred  tons  of  wine,  and  twenty  of 
them  leak  out,  so  that  there  is  not  above  eight  inches  from  the  bulge 
upwards,  yet  the  freight  becomes  due :  one  reason  is,  because  from 
that  gauge  the  King  becomes  entitled  to  custom ;  but,  if  they  be 
under  eight  inches,  by  some  it  is  conceived  to  be  then  in  the  election 
of  the  freighters  to  fling  them  up  to  the  master  for  freight;  and  the 
merchant  is  discharged.  But  most  conceive  otherwise;  for,  if  it  had 
all  leaked  out  (if  there  was  no  fault  in  the  master),  there  is  no  reason 
the  ship  should  lose  her  freight,  for  the  freight  arises  from  the 
tonnage  taken:  and,  if  the  leakage  was  occasioned  through  the  storm, 
the  same  perhaps  may  come  into  an  average.  Besides,  in  Bordeaux, 
the  master  stows  not  the  goods,  b\it  the  particular  officers  appointed 
for  that  purpose;  quod  nota.  Perhaps  a  special  convention  may  alter 
the  case.'  The  French  Ordinance  (a)  declares  *  that  the  merchant  shall 
not  oblige  the  master  to  take  for  his  freight  goods  diminished  in 
price,  spoilt,  or  deteriorated  by  their  own  vice  or  by  the  peril  of  the 
sea.'  And  the  very  next  article  is  as  follows, — 'If  goods  put  into 
casks,  as  wine,  oil,  honey,  or  other  liquors,  have  leaked  out  to  such  an 
extent  that  the  casks  are  empty,  or  nearly  empty,  the  merchant  may 
abandon  them  for  the  freight.'  Valin,  in  his  commentary  on  this  last 
article,  observes,  that  it  is  taken  from  the  article  of  the  Guidon  which 
I  have  just  before  quoted.  He  observes  also,  that,  by  the  Consolaio 
♦6521  Mare,  ch.  202,  the  contrary  is  ♦decided ;  yet  that,  by  an- 

-'  other  article  of  the  same  code,  ch.  234,  freight  is  not  due  for 
pottery  unless  it  is  found  entire  at  the  end  of  the  voyage :  and  be  con 
aiders  this  article  of  the  ordinance  to  give  the  right  of  abandonment 
to  the  merchant  in  the  case  of  leakage  happening  as  well  from  the 
fanlt  of  the  casks  as  from  the  perils  of  the  sea,  ana  to  be  an  exception 
to  the  general  rule  laid  down  in  the  article  immediately  preening. 

(o)  LiT*  3,  tit  S,  Fnt,  art  21  ami  26.    Thow  articles  are  repeated  in  t^e  Code  de  Comtfeit^ 
art.  810. 
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On  the  other  band,  his  conntryman,  Pothier,  controverts  this  opinioni 
and  contends  that  the  article  of  the  ordinance  is  to  be  confined  to  the 
case  of  leakage  occasioned  by  peril  of  the  sea ;  in  which  case  he  con- 
siders the  real  commodity,  viz.  the  contents  of  the  casks,  to  be  abso* 
lately  lost,  as  much  as  if  they  had  been  washed  overboard.  '  This 
opinion  of  M.  Valin,'  says  he,  '  appears  to  me  to  be  contrary  to  prin- 
ciples. It  is  the  fault  of  the  merchant  if  he  has  put  his  goods  into 
bad  casks:  it  is  his  fault  if  they  have  leaked  out,  and  have  not  arrived 
at  the  place  of  destination.  He  therefore  ought  to  pay  the. freight; 
for,  according  to  the  principles  of  the  contract  of  hiring,  the  hirer  who 
by  his  own  act  or  fault  has  not  enjoyed  the  thing  let  to  him,  ought  to 
pay  the  hire  as  if  he  had  enjoyed  it.  If  the  letter,  who  has  been  pre- 
vented from  letting  to  other  persons  the  part  of  his  vessel  occupied 
by  the  bad  casks,  should  not  be  paid  the  freight,  he  would  suffer  for 
the  fault  of  the  hirer,  which  is  unjust:'  Traits  de  Gharte-partie,  num. 
60.  This  argument  of  Pothier  may  show  what  ought  to  have  been 
established  by  the  ordinance,  but  it  by  no  means  proves  that  the 
interpretation  given  by  Yalin,  and  which  agrees  with  the  terms  of  the 
Guidon,  is  not  the  true  interpretation.  The  rule  was  probably  intro- 
duced in  early  times,  to  prevent  disputes  and  litigation ;  and  adopted 
by  the  framers  of  the  French  Ordinance  for  the  same  reason."  In  3 
Kent's  Commentaries  224  (10th  edit.  818),  it  is  •said:  "When  rmQ^o 
the  goods  become  greatly  deteriorated  on  the  voyage,  it  has  ^ 
been  a  very  litigated  question  whether  the  consignee  was  bound  to 
take  the  goods  and  pay  the  freight,  or  whether  he  might  not  abandon 
the  goods  to  the  master  in  discharge  of  the  freight.  Yalin  and 
Pothier  entertained  opposite  opinions  upon  this  question.  The  former 
insists  that  the  regulation  of  the  ordinance,  holding  the  merchant 
liable  for  freight  on  deteriorated  goods,  without  the  right  to  abandon 
them  in  discharge  of  the  freight,  is  too  rigorous  to  be  compatible  with 
equity.  He  says  the  cargo  is  the  only  proper  fund  and  pledge  for 
the  freight,  and  that  Casaregis  (Disc.  22,  n.  46,  and  Disc.  28,  n.  86, 
87)  was  of  the  same  opinion.  Pothier,  on  the  other  hand,  was 
against  the  right  of  the  owner  to  abandon  the  deteriorated  goods  in 
discharge  of  the  freight ;  and  this  is  the  better  opinion,  and  the  one 
adopted  in  the  case  of  Griswold  v.  The  New  York  Insurance  Com- 

S,n^,  3  Johns.  821.  It  is  in  accordance  with  the  Ordinances  of  the 
arine,  and  of  Rotterdam,  and  with  the  new  commercial  code  of 
France :  and  the  latter  puts  an  end  to  all  further  doubt  and  discussion 
on  the  subject  in  France.  The  shipowner  performs  his  engagement 
when  he  carries  and  delivers  the  goods.  The  right  to  his  freight  then 
becomes  absolute,  and  the  carrier  is  no  more  an  insurer  of  the  sound- 
ness 6t  the  cargo  as  against  the  perils  of  the  sea,  or  its  own  intrinsio 
decay,  than  he  is  of  the  price  in  the  market  to  which  it  is  carried. 
If  be  has  conducted  himself  with  fidelity  and  vigilance  in  the  course 
of  the  voyage,  he  has  no  concern  with  the  diminution  of  the  value  of 
the  cargo.  It  may  impair  the  remedy  which  his  lien  a£forded,  but  it 
does  not  affect  his  personal  demand  against  the  shipper."  In  Parsons 
on  Maritime  Law,  216,  it  is  said:  ''It  has  been  made  a  question 
Wbether,  at  the  port  of  ultimate  destination,  if  the  goods  arrive  r^^^ 
*0O  injured  as  to  have  lost  their  mercantile  valuer  the  shipper  ■- 
may  not  then  abandon  them  to  the  masler  iiid  pAy  aa  freight    We 
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consider  it,  however,  quite  settled  as  the  law  of  this  country  (Ame- 
rica), that,  if  the  goods  arrive  in  specie,  the  shipper  must  pay  freight 
for  them,  whatever  be  their  condition  or  value.  If  that  value  has 
been  lost  or  diminished  by  the  fault  of  the  master,  or  without  his 
fault,  but  from  a  cause  for  which  he  is  responsible,  then,  as  we  have 
repeatedly  said,  the  shipper  may  claim  compensation ;  but  he  must 
pay  freight."  Eeference  is  made  in  a  note  to  the  case  of  Luke  v. 
Lyde,  2  Burr.  882,  887,  for  a  dictum  of  Lord  Mansfield  to  the  effect 
that  the. merchant  may  by  abandonment  excuse  himself  from  freight: 
but  it  is  said  that  that  doctrine  has  not  been  followed  in  America. 
The  same  view  is  adopted  in  Benecke  on  Marine  Insurance  18.  The 
underwriter  on  freight  is  not  bound  to  pay  if  the  goods  arrive  in 
specie,  though  deteriorated,  because  the  freight  is  not  in  that  case  lost 
The  court  will  only  have  recourse  to  foreign  codes  and  to  foreign 
jurists  to  aid  their  judgment  where  there  is  no  common-law  principle 
to  guide  them.  But  here  there  is  a  common-law  principle,  viz.  that 
the  merchant  shall  pay  freight;  and  that,  if  the  goods  have  through 
any  negligence  or  default  on  the  part  of  the  master  or  crew  become 
deteriorated,  he  has  his  remedy  by  a  cross-action.  The  principle 
before  adverted  to,  which  allows  a  defendant  in  an  action  for  the  price 
of  goods,  or  for  work  and  labour,  to  show  that  the  goods  or  the  work 
were  by  reason  of  the  plaintiff''s  default  of  decreased  value,  is  said  by 
Parke,  B.,  in  Mondel  v.  Steel,  8  M.  &  W.  858,  871,  not  to  have  been 
extended  to  an  action  for  freight, — Sheels  v.  Davies,  4  Campb.  119. 
And  see  Allen  v.  Cameron,  1  C.  &  M.  882.    In  Parsons  on  Contracts 

*6551  ^^^'  ^^  ^®  ®^^^ '  "  I^^^'^^^ps  °^  better  rule  can  be  *given,  than 
■'  that,  if  the  thing  to  be  aone  be  in  its  own  nature  separable  and 
divisible,  and  there  be  no  express  stipulation  or  necessary  implication 
which  makes  it  absolutely  one  thing,  and  that  part  which  fails  may 
be  regarded,  to  use  ihe  language  of  the  court  in  one  case  (Lucas  v. 
Godwin,  8  N.  0.  746,  4  Scott  502),  'not  as  a  condition  going  to  the 
essence  of  the  contract,'  in  such  case  the  failure  does  not  destroy  the 
rights  growing  out  of  the  performance  of  the  residue.  But  the  other 
party  may  have  his  claim  or  action  for  damages  arising  from  such 
failure."  To  hold  such  a  plea  as  this  to  be  good,  will  unsettle  the 
whole  law  upon  the  subject. 

Brettf  Q.  C.,  contr4.(a) — The  point  now  before  the  court  is  entirely 

new,  and  has  never  yet  been  decided  in  any  court.   The  plea  is  framed 

*6561  ^P^*^  *^®  views  *8uggested  in  Maclachlan  on  Shipping,  p.  898 

-•  et  seq.     [Willes,  J. — Does  this  plea  raise  the  question  ?    It 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  m  follows: — 

"  1.  That,  where  the  goods  are  so  deteriorated  from  the  fault  of  the  master  or  mariners  daring 
the  Toyage  as  not  to  he  worth  the  freight,  the  merchant  is  entitled  to  abandon  the  goods,  and  is 
absolred  from  payment  of  the  flight : 

**  2.  Thaty  where  t^ere  is  snch  a  degree  of  deterioration  firom  such  a  eanse^  tha  shipowner  has  •• 
completely  failed  in  the  fulfilment  of  the  oontraet  upon  whioh  ftvight  is  claimed,  tha^  if  thm  mw^ 
ohant  refused  to  receive  the  goods,  no  freight  is  payable : 

^  3.  That,  in  sneh  a  ease,  il  is  dear  that  the  merchant  can  derire  no  benefit  whaterer  from  the 
eonreyance  of  the  goods  s  hut,  in  order  to  exclude  any  presumption  or  possibility  of  benefit  be 
abandons  tb^  |^oo4^  for  ^e  freight: 

**  4.  Tha^  in  such  a  case,  the  shipowner,  although  not  able  to  enforce  the  daia  for  ftaigil 
a^nst  the  merchant,  is  not  bound  to  part  with  the  goods  without  payment  of  thoftoight; 
and  the  eifeot  of  the  abandonment  is,  to  exonerate  the  shipowner  from  the  keoping  or  delirery 
of  the  goods^  and  to  idace  thefn  absolutely  at  bis  disposal.'' 
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does  not  allege  that  the  cargo  was  not  of  mercaDtile  value  when  the 
Bhip  arrived  at  Nassau ;  but  merely  that  it  was  of  less  value  than  the 
amount  of  the  freight.]  It  is  not  denied,  that,  if  any  part  of  the  cargo 
is  accepted,  any  claim  which  the  shipper  may  have  in  respect  of 
negligence  of  the  master  and  mariners  must  be  the  subject  of  a  cross- 
action  ;  nor  is  it  contended,  that,  if  any  part  of  the  goods  arrive  in 
specie  so  as  to  entitle  the  shipowner  to  freight,  the  underwriters  on 
freight  would  be  liable,  or  that,  if  the  cargo  has  sustained  injury 
through  the  negligence  of  the  master  and  mariners  to  an  extent  short 
of  rendering  it  worthless,  the  shipper  would  be  excused  from  pay- 
ment of  freight.  But  the  allegations  in  this  plea  go  to  show,  that,  in 
a  mercantile  sense,  the  cargo  had  through  the  negligence  and  mis- 
management of  the  master  and  mariners  become  of  no  value.  [Willes, 
J. — It  is  in  effect  a  plea  of  evidence.  That  evidence  may  or  may  not 
sustain  the  allegation  that  the  cargo  became  valueless.]  It  could  not 
probably  have  been  alleged  here  that  the  cargo, — coals, — had  been 
rendered  utterly  vahieless.  [WiLlilAMS,  J. — Is  it  not  consistent  with 
this  plea  that  the  coals  were  worth  253 J.  2s.  6c?.,  and  that  they  were 
damaged  to  the  extent  of  6i.?]  If  that  were  so,  the  adventure  has 
become  worthless.  Unless  the  merchant  can  sell  the  cargo  for  the 
cost- price  plus  the  freight  and  charges,  the  adventure  is  lost.  And, 
if  that  result  is  brought  about  by  the  negligence  of  the  master  and 
crew,  why  is  he  to  pay  freight  7  The  allegation  as  to  the  abandon- 
ment was  merely  put  into  the  plea  for  the  purpose  of  negativing  the 
acceptance  of  part  of  the  cargo.  In  Maclachlan,  p.  398,  it  is  said, — 
"It  may  happen  that  goods  existing  in  specie  when  brought  to  the 
place  of  destination,  are  so  deteriorated  in  condition  as  not  to  r^gc^ 
•be  worth  the  freight ;  and  then  arises  the  question  whether  ^ 
the  merchant  is  bound  to  pay  freight,  or  is  at  liberty  to  abandon  the 
goods  to  the  shipowner  for  his  claim.  Upon  this  question,  although 
different  doctrines  have  prevailed  among  jurists,  there  is  no  judicial 
decision  ^as  yet  in  our  books.  In  considering  it,  the  causes  from 
which  the  deterioration  in  the  merchandise  may  proceed,  should  be 
distinguished.  If  it  proceeds  from  the  fault  of  the  master  or  mariners, 
the  merchant  is  entitled  to  a  compensation,  and  may  recover  it  by  an 
action  at  law  against  the  owners  or  master ;  but,  if  he  has  received 
the  goods,  he  cannot  insist  upon  the  damage  as  a  defence  to  such  an 
action  brought  against  himself  for  the  freight, — even  although  he  has 
offered  to  return  them."  The  learned  author,  after  referring  to  Gar- 
rett V.  Melhuish,  4  Jurist,  N.  S.  943,  proceeds, — *'0n  the  other  hand, 
if  it  proceeds  from  an  intrinsic  principle  of  decay  naturally  inherent 
in  the  commodity  itself,  whether  active  in  every  situation,  or  only  in 
the  confinement  and  closeness  of  a  ship,  the  merchant  must  bear  the 
loss  and  pay  the  freight;  the  master  and  owners  are  in  no  fault,  nor 
does  their  contract  contain  any  insurance  or  warranty  against  such  an 
event."  lie  then  refers  to  Le  Guidon,  c.  7,  articles  10  and  11,  the 
Consolato  del  Mare,  cc.  160,  192,  MoUoy,  Book  2,  c.  4,  §  14,  Valin, 
liv.  3,  tit.  3,  art.  26,  Pothier,  Traitd  de  Charte-partie,  No.  60,  and  to 
the  Ordinance  of  Rotterdam,  and  says, — "To  the  same  effect  Lord 
Mansfield,  in  Luke  v.  Lyde,  2  Burr.  882,  887,  is  reported  to  have  said, 
that,  'as  to  the  value  of  the  goods,  it  is  nothing  to  the  master  whether 
the  goods  are  spoiled  or  not,  provided  the  merchant  takes  them :  it  is 
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enough  if  the  master  has  carried  them ;  for,  by  doing  so,  he  has  earned 
his  freight ;  and  the  merchant  shall  be  obliged  to  take  all  that  are 
*ft5fi1  ^^^^^'  ^^  ^^^^  'i  ^^  ^^^^  not  take  some,  and  abandon  *the  rest, 
^  and  so  pick  and  choose  what  he  likes,  taking  that  which  is  not 
damaged,  and  leaving  that  which  is  spoiled  or  damaged.  If  he 
abandons,  he  is  excused  freight ;  and  he  may  abandon  all,  though 
they  are  not  all  lost.'  But  this  must  be  received  as  an  extrajudicial 
opinion  of  his  Lordship,  as  the  question  of  abandonment  was  not  in 
issue  in  that  cause :  in  fact,  the  goods  had  not  been  carried  to  the 

Elace  of  destination,  but  the  vessel,  which  was  bound  for  Lisbon, 
aving  been  captured,  and  re-captured,  was  carried  with  the  goods 
into  a  port  in  Devonshire,  and  there  the  merchant  received  them.  In 
Lutwidge  v.  Gray,  cited  in  Luke  v,  Lyde,  it  seems  to  have  been  taken 
for  granted  by  the  counsel  on  both  sides  that  the  merchants  might 
have  abandoned  the  whole  cargo:  but,  in  that  case,  the  ship  was 
wrecked,  and  the  goods  saved  at  great  expense,  at  a  place  short  of 
the  port  of  delivery;  and  the  right  of  abandonment  is  spoken  of  with 
reference  to  the  situation  of  the  goods  at  that  place.  Most  certainly, 
the  merchant  cannot  be  compelled  to  accept  his  goods  at  any  other 
place  than  the  place  of  destination :  even  if  the  master  should  pay  the 
salvage,  and  convey  them  to  that  place,  the  merchant  may  be  allowed 
to  have  his  option  of  accepting  them  or  not,  loaded  with  the  additional 
expense  of  salvage.  And  accordingly,  in  another  case  (Baillie  v. 
Moudigliani,  1  Park  Ins.  c.  2,  p.  116),  Lord  Mansfield  said,  'The 
owntr  of  the  ship  has  a  lien  for  freight ;  but,  in  a  total  loss,  literally 
so  called,  no  freight  is  due;  in  case  of  a  loss  total  in  its  nature,  with 
salvage,  the  merchant  may  either  take  the  part  saved  or  abandon.' "  He 
then  refers  to  Griswold  v.  The  New  York  Insurance  Company,  8  Johns. 
821,  which  seems  to  show,  that,  by  the  American  law,  where  any  part 
of  the  cargo  arrives  in  specie,  the  rest  being  destroyed  or  worthless 
through  no  default  of  the  master  and  crew,  the  merchant  must  pay 

•8591  ^''^'S^^-  ^^^'  *^^^  ^^®  ^^^^  *^*^^  ^^®  ^^^^  arose  from  negligence 
-'  of  the  master  and  crew,  and  the  case  would  be  diflFerent.  [WiL- 
LBS,  J. — Griswold  v.  The  New  York  Insurance  Company,  was  cited  by 
Mr.  Quain  in  Blasco  v.  Fletcher,  14  C.  B.  N.  S.  147  (E.  C.  L.  R.  vol. 
108),  and  also  a  subsequent  case  of  M'Gaw  v.  Ocean  Insurance  Com- 
pany, 23  Pickering  405,  where  Chief  Justice  Shaw,  speaking  of  the 
cases  where  the  shipowner  is  entitled  to  freight  notwithstanding  the 
ship  has  been  compelled  to  put  into  an  intermediate  port  to  refit,  says, 
— "  Nor  does  it  make  any  difference,  if  the  cargo  is  damaged  and  unfit 
to  be  shipped,  if  it  remains  in  specie,  and  can  be  carried  to  the  port 
of  destination ;  as  the  shipowner  is  not  responsible  for  the  damaged 
condition  of  the  goods,  whether  such  damage  arise  from  a  principle 
of  internal  decay  or  from  perils  of  the  sea.  In  such  cases,  it  is  held, 
that,  as  between  the  shipper  and  shipowner,  the  latter  is  entitled  to 
his  freight  although  the  goods  have  become  utterly  worthless,  and  that  he 
has  his  remedy  for  his  freight,  not  only  by  a  lien  upon  the  goods 
(which  in  the  case  supposed  would  avail  him  nothing),  but  also  by  an 
action  against  the  shipper  on  his  contract  of  carriage.''  Those  cases, 
however,  leave  untouched  the  present  question.]  The  reasoning  in 
(1)1050  cases  almost  necessarily  implies  that  the  present  argument  is 
'T  founded.     [Willes,  J. — Where  the  cargo  has  become  utterly 
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worthless.  But,  is  this  such  a  case  ?]  Not  if  that  expression  is  to 
be  understood  as  importing  the  utter  annihilation  of  the  article.  In 
Roux  V.  Sdvador,  1  N.  C.  526,  1  Scott  491  (in  error,  8  N.  C.  266,  4 
Scott  1),  the  hides,  though  useless  as  hides,  would  be  worth  something 
for  manure.  The  authority  of  Parsons  on  Maritime  Law  and  Benecke 
on  Insurance  carries  the  matter  no  further:  and  Mondel  v.  Steel,  8 
M.  &  W.  858,  depends  upon  a  principle  which  is  wholly  inapplicable 
here.  Here,  the  basis  of  the  plea  is,  that  the  service  has  become 
wholly  useless  through  negligence. 

*Gohen,  in  reply. — The  dictum  of  Lord  Mansfield  in  Luke  r^fggQ 
v.  Lyde  is  admitted  to  be  extra-judicial;  and  it  has  never  been  •■ 
adopted.  In  Maclachlan  408,  it  is  said :  "  Mr.  Abbott,  in  his  work 
on  Shipping  (see  Abbott,  8th  edit.  430-438),  without  expressly 
stating,  seems  to  indicate,  an  opinion  unfavourable  to  the  existence 
of  any  such  right  in  the  merchant  to  abandon  his  goods  for  the 
freight ;  and,  for  the  reasons  offered  by  Pothier  on  the  general  rule, 
it  is  scarcely  doubtful  that,  within  the  same  limits,  the  law  of  this 
country  will  be  found  to  be  the.same  as  the  French  law :  but,  in  the 
absence  of  express  contract,  or  established  usage,  or  positive  enact- 
ment, it  is  hardly  probable  that  the  exceptional  French  rule  with 
regard  to  liquids  will  be  followed  by  the  English  decisions,  when  any 
of  the  liquid  remains,  or  even  the  cask  is  entire," — citing  Davidson 
V.  Gwynne,  12  East  881 ;  Shields  v.  Davis,  6  Taunt.  65,  and  Garrett 
V,  Melhuish,  4  Jurist,  N.  S.  948.  It  is  unnecessary  on  the  present 
occasion  to  argue  that  the  plea  would  have  been  a  bad  one,  if  it  had 
alleged  that  the  damage  resulting  from  the  negligence  of  the  master 
and  crew  exceeded  the  amount  of  the  freight. 

Erle,  C.  J. — We  do  not  feel  much  doubt.  But,  as  the  matter  is 
one  of  general  importance,  we  will  examine  the  authorities  referred 
to,  J^nd  give  our  judgment  on  a  future  day.  Our.  adv.  vult. 

WiLLES,  J.,  now  delivered  the  judgment  of  the  court  :(a) — 

This  is  an  action  by  shipowner  against  charterer  to  recover  the 
freight  of  a  cargo  of  coal  carried  from  Newport  to  Nassau. 

♦The  first  count  is  upon  the  charter-party.  The  second  is  r#ggi 
the  common  count  for  freight.  The  defendant  pleads,  that,  by  ^ 
the  fault  of  the  master  and  crew,  and  their  unskilful  and  negligent 
navigation  of  the  vessel,  the  coal  was  damaged  so  as  upon  arrival  at 
the  port  of  discharge  to  be  then  there  of  less  value  than  the  freight, 
and  that  he  abandoned  it  to  the  shipowner.  The  plea,  as  it  does  not 
deny,  admits  that  the  cargo  arrived  as  coal,  and  that  it  was  of  some 
value.  The  plaintifi^  demurs :  and  the  question  for  us  to  consider  is, 
whether  a  charterer  whose  cargo  has  been  damaged  by  the  fault  of 
the  master  and  crew  so  as  upon  arrival  at  the  port  of  discharge  to  be 
worth  less  than  the  freight,  is  entitled  to  excuse  himself  from  pay- 
ment of  freight  by  abandoning  the  cargo  to  the  shipowner.  We  think 
not :  and  we  should  not  have  taken  time  to  consider,  but  for  the 
general  importance  of  the  subject,  and  of  its  having  been  suggested 
that  our  law  was  silent  upon  this  question,  and  that  the  plea  was  war- 
ranted by  the  usage  and  law  of  other  maritime  countries,  which,  it 
was  said,  we  ought  to  adopt. 

(a)  The  jadg«8  present  at  the  argument  were,  Erie,  C.  J.,  Williams,  J.,  Willes,  J.,  and  Keat- 
ing, J. 
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The  principal  foreign  authorities  upon  the  effect  of  damage  to  the 
cargo  upon  the  right  to  freight,  are  referred  to  in  Abbott  on  Shipping, 
Part  IV,  Ch.  IX,  pp.  324,  et  seq.  of  the  10th  edition,  by  Serjt.  Shee. 
The  ancient  and  modern  French  laws  are  stated  and  discussed  in 
Boulay-Paty,  Cours  de  Droit  Maritime,  vol.  2,  pp.  484  et  seq.  The 
Spanish  law  is  to  be  found  in  articles  787  to  790  of  the  Godigo  de 
Comercio,  and  in  de  Bacardi's  Diccionario  del  Derecho  Maritimo, 
title  "  Fletamento.^'  The  law  of  the  United  States  is  laid  down  in  1 
Parsons  on  Maritime  Law  172,  n. 

The  continental  authorities  are  not  altogether  consistent  with  one 
another ;  and,  in  so  far  as  they  tend  to  sanction  this  plea,  they  seem 
to  have  been  founded  upon  two  notions,—  first,  that  the  cargo  is  the 
♦fi691  ®^'®  *^°^  exclusive  security  for  the  freight,  to  which  the  ship- 
^  owner  ought  to  be  contented  to  look,  and  by  abandoning  which 
the  merchant  ought  to  be  allowed  to  free  himself  from  any  responsi- 
bility,— ^and  second,  that,  in  the  case  of  culpable  damage,  the  freight 
is  forfeited.  The  first  of  these  propositions  was  maintained  by  some 
even  in  the  case  of  fortuitous  damage  (2  Boulay-Paty,  484  et  seq.; 
Casaregis  de  Commercio,  Discursus  xxii.  p.  60,  No.  46):  and  it  has 
even  been  insisted,  but  unsuccessfully,  that  it  applied  to  the  case  of 
undamaged  goods,  (Gilbert's  Code  de  Commerce,  note  3  to  Article 
810,  p.  139  of  the  edition  of  1852).  This  doctrine,  as  applied  to 
fortuitous  damage,  must,  however,  now  be  considered  as  exploded, 
upon  the  plain  ground  that  a  contract  to  pay  for  the  carriage  of  a 
thing  in  money  cannot  be  satisfied  by  a  cession  of  the  thing  itself  in 
a  damaged  state  to  the  carrier,  against  his  will. 

With  respect  to  goods  damaged  by  the  fault  of  the  master,  it  has 
also  been  laid  down  in  general  terms,  in  conformity  with  the  second 
of  the  governing  ideas  already  stated,  that  the  master,  besides  being 
liable  for  the  damage,  shall  lose  his  freight.  This  was  the  law  of 
the  Uanseatic  League  (2  Pardessus's  Collection  of  Ancient  Maritime 
Codes,  p.  650),  and  of  other  commercial  nations:  1  Casaregis  de  Ck)m- 
mercio,  Discursus  xxiii.  Nos.  85  to  89,  p.  66, 

Casaregis,  besides  being  one  of  the  best  of  the  commercial  lawyers 
who  wrote  before  the  introduction  of  the  modern  codes,  has  given  in 
his  elaborate  work,  references  to  the  more  ancient  writers;  and  we 
content  ourselves  with  referring  to  his  summary  of  the  law  as  then 
understood  upon  the  continent.  He  was  born  at  Genoa  in  1670,  and 
died  in  1737,  after  having  been  for  more  than  twenty  years  a  judge 
of  the  Rota  of  Florence. 

♦6631  ^°  ^^^  ^^  ^^®  passages  last  referred  to,  that  great  *lawyer 
-*  (No.  85)  first  states  that  the  effect  of  culpable  damage  was  to 
work  a  forfeiture  of  freight, — **Non  solum  tenetur  navarchus  ad 
emendationem  damni  ejus  ddlo,  vel  culpa  mercibus  obventi,  •  •  •  sed 
mercedem  sive  naulum  etiam  praetendere  non  potest."  Here  the  doc- 
trine of  forfeiture  is  clearly  asserted ;  and  the  same  in  No.  16  of  the 
same  discourse. 

The  author  then  proceeds  to  state,  that,  where  damage  is  occasioned 
by  accident,  without  fault,  the  merchant  may  abandon  if  he  thinks 
proper, — '*  Adverte  tamen  quod  si  merces  corruptae  vel  vitiat»  faerint 
ob  casum  fortuitum,  non  culpa  navarchi,  mercator  tenebitur  iDtegrnm 
naulum  solvere,  vel  si  ei  non  intererit  integrum  naulum  solvere 
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poterit  loco  nauli  merces  relinquere,  et  ratio  est  quia  naulum  debetur 
proper  merces." 

He  then  goes  on  to  state,  upon  the  authority  of  Targa,  that  this 
only  applies  in  favour  of  the  consignee,  and  not  of  the  charterer  of 
the  entire  ship,  who  is  bound  by  his  contract  to  pay  the  stipulated 
freight  upon  the  arrival  of  the  goods, — "  Id  procedit  in  mercatore,  cui 
consignandsd  sunt  merces  £L  navi  conductse,  secus  in  naulizatore  totius 
navis,  quid,  ille  indistinct^  tenetur  semper  naulum  conventum  pro  tota 
navis  locatione  solvere.     Targ.  Ponder.  Marit.  c.  84,  §  per  li  noli." 

Moreover,  he  adds,  that,  in  the  case  of  culpable  damage,  it  is  not 
competent  to  the  merchant  to  abandon  the  cargo  to  the  shipowner  and 
claim  the  whole  value,  except  where  the  goods  are  reduced  to  a  state 
of  uselessness  or  nearly  so :  clearly  showing  that  the  right  of  aban- 
donment in  such  a  case  affected  the  amount  of  damages,  and  not  the 
freight.  In  No.  89,  citing  John  de  Hsevia,  a  Spanish  writer  of  repute, 
Casaregis  expressly  says, — "  Non  autem  est  in  electione  dominorum 
mercium,  aut  recipere  res  deterioratas  et  petere  damnum,  vel  eas 
relinquere  magistro  et  petere  ut  solvat  'pretium,  sed  illas  r»ggj^ 
prsBcis^  recipere  debent,  et  petere  &  magistro  damnum,  quod  •• 
passo)  fuerint,  prseterquam  si  hujusmodi  damnum  esset  inutile,  quia 
fer^  res  redactae  fuerint  ad  inutilitatis  statum,  tunc  enim  illas  relinquere 
poterunt  et  simul  pretium  ab  eo  petere,  ad  latd  tradita  per  Hseviam 
de  Commercio  Navale,  c.  12,  n.  38." 

It  should  seem,  therefore,  that  the  notion  of  the  cargo  being  the 
sole  security  in  case  of  fortuitous  damage,  and  that  of  forfeiture  of 
freight  by  culpable  damage,  neither  of  which  is  consistent  with  the 
principles  of  our  law  of  contracts,  was  the  prevailing  idea  amongst 
those  lawyers  who  held  abandonment  to  be  a  satisfaction  of  freight; 
and  that  it  was  not  a  condition  in  their  laws  that  the  cargo  should  be 
worth  less  than  the  freight,  although  practically  it  was  only  in  such 
a  case,  or  where  he  wished  to  get  rid  of  a  troublesome  adventure,  that 
the  merchant  would  with  his  eyes  open  exercise  the  right  to  abandon. 

We  have  to  add  that  the  law  of  the  United  States  is  unfavourable  to 
this  plea.  Professor  Parsons,  in  his  learned  work  upon  Maritime 
Law,  Ydl.  I,  p.  172,  lays  down  as  the  rule  of  those  states,  that  if  the 
cargo  arrives  in  specie,  notwithstanding  that  it  is  damaged,  whether 
fortuitously  or  culpably,  so  as  to  be  worthless,  the  freight  is  earned, 
although,  in  case  of  culpable  damage,  set-off  is  allowed.  This  allow- 
ance of  set-off,  it  must  be  observed,  affects  procedure  only ;  so  that  we 
could  not  adopt  it  even  in  the  case  of  a  contract  made  where  such  law 
prevails.  Indeed,  in  this  case  a  set-off  could  not  avail  the  defendant ; 
for,  the  damage  is  not  alleged  to  have  been  equal  to  the  freight. 

It  ought  to  be  borne  in  mind,  when  dealing  with  such  cases,  that 
the  true  test  of  the  right  to  freight,  is,  the  question  whether  the 
service  in  respect  of  which  the  freight  was  contracted  to  be  paid  has 
been  *substantially  performed;  and,  according  to  the  law  of  f^qqr 
England,  as  a  rule,  freight  is  earned  by  the  carriage  and  *• 
arrival  of  the  goods  ready  to  be  delivered  to  the  merchant,  though 
they  be  in  a  damaged  state  when  they  arrive.  If  the  shipowner  fails 
to  carry  the  goods  for  the  merchant  to  the  destined  port,  the  freight 
is  not  earned.  If  he  carry  part,  but  not  the  whole,  no  freight  is  pay- 
able  in  respect  of  the  part  not  carried,  and  freight  is  payable  m 
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respect  of  the  part  carried  unless  the  charter-party  make  the  carriage 
of  the  whole  a  condition  precedent  to  the  earning  of  any  freight,— a 
case  which  has  not  within  our  experience  arisen  in  practice. 

As  to  freight  pro  ratS  itineris,  in  respect  of  goods  accepied,  and 
their  future  carriage  waived,  at  an  intermediate  port,  it  becomes  due, 
not  under  the  charter-party,  but  by  a  new  contract  inferred  from  the 
conduct  of  the  parties,  so  that  we  need  not  stop  to  discuss  it.  It  was 
in  such  a  case  that  Lord  Mansfield  in  Luke  v.  Lyde,  2  Burr.  882,  1 
W.  Bl.  190,  said  that  the  merchant,  *'if  he  abandons,  is  excused 
freight,  and  he  may  abandon  all  though  they  are  not  all  lost."  This 
is  correct,  if,  instead  of  "abandon"  be  read  "decline  to  accept,"  be- 
cause it  is  clear,  that,  where  the  goods  have  not  been  carried  all  the 
way,  the  merchant  need  not,  in  order  to  prevent  a  liability  for  freight 
pro  rata,  give  up  the  property  to  the  shipowner;  and  abandonment, 
in  maritime  law,  involves  a  giving  up  of  the  property. 

Little  difficulty  exists  in  applying  the  above  test  where  the  cargo 
upon  arrival  is  deficient  in  quantity.  Where  the  cargo,  without  loss 
or  destruction  of  any  part,  has  become  accidentally  swelled  (Gibson 
V.  Sturge,  10  Exch.  622),  or,  perhaps,  diminished,  as,  by  drying 
(Jacobsen's  Sea  Laws,  Book  3,  Ch.  2,  p.  220),  freight  (usage  of  trade 
•6ft61  ^P^''^)  ^®  payable  upon  the  quantity  •shipped,(a)  because  that 
-'  is  what  the  contract  refers  to.  The  Spanish  Code  of  Com- 
merce makes  a  distinction  between  decrease  and  increase.  Article 
787  provides  that  the  entire  freight  shall  be  due  for  goods  which  are 
deteriorated  or  diminished  by  accident  without  fault  (caso  fortuito), 
by  intrinsic  defect,  or  by  the  bad  quality  and  condition  of  the  pack- 
ages. On  the  other  hand,  article  791  enacts,  that,  if  the  merchandise 
is  increased  in  bulk  or  weight  by  natural  causes,  the  merchant  shall 
pay  freight  in  proportion  to  the  excess. 

In  the  case  of  an  actual  loss  or  destruction  by  sea  damage  of  so 
much  of  the  cargo  that  no  substantial  part  of  it  remains ;  as,  if  sugar 
in  mats,  shipped  as  sugar  and  paying  so  much  per  ton,  is  washed 
away,  so  that  only  a  few  ounces  remain,  and  the  mats  are  worthless, 
the  question  would  arise  whether  practically  speaking  any  part  of  the 
cargo  contracted  to  be  carried  has  arrived.  Such  a  case  seems  to  be 
within  the  principle  of  the  French  Ordinance  and  the  second  clause 
of  Art.  310  of  the  Code  de  Commerce,  though  they  are  both  in  terms 
confined  to  the  case  of  liquids  where  all  or  nearly  all  has  leaked  out, 
so  as  to  include  molasses,  but  not  sugar.  Pothier,  "Sur  la  Charte- 
partie,"  §  60  (4th  Vol.  of  Pothier's  Works  by  Bugnet,  p.  404),  deals 
with  these  as  cases  in  which  the  thing  contracted  to  be  carried  has 
perished  before  arrival.  The  Spanish  Code  of  Commerce,  Art  790, 
after  enacting  that  the  shipowner  cannot  be  compelled  to  receive  the 
cargo,  whether  damaged  or  not,  in  payment  of  the  freight,  arbitrarily 
lays  down,  as  to  liquids,  of  which  more  than  half  has  been  lost,  that 
the  merchant  may  abandon  the  rest  for  the  freight.  A  reference  to 
these  provisions  is  enough  to  show  that  the  task  of  finding  an  uniform 
rule  in  modern  commercial  law  is  at  present  impossible. 
♦6671  *  Where  the  quantity  remains  unchanged,  but  by  sea- 
-I  damage  the  goods  have  been  deteriorated  in  quality,  the  ques- 
tion of  identity  arises  in  a  different  form,  as,  for  instance,  where  a  valaa- 

(a)  See  Shand  v.  Grant,  antd,  p.  324. 
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ble  picture  has  arrived  as  a  piece  of  spoilt  canvas,  cloth  in  rags,  or 
crockery  in  brok^D  eh^rds^  iroa  all  or  almost  all  ruat,  rice  fermented, 
or  hides  rotten. 

In  both  classes  of  cases,  whether  of  loss  of  quantity  or  change  i& 

?[aality,  the  proper  course  seems  to  be  the  same,  viz.,  to  ascertain 
rom  the  terms  of  the  contract,  construed  by  mercantile  usage,  if  any, 
what  was  the  thing  for  the  carriage  of  wbiob  freight  was  to  be  paid, 
and  by  the  aid  of  a  jury  to  determine  whether  Jhat  thing,  or  any  and 
how  much  of  it,  has  substantially  arrived. 

If  it  has  arrived,  though  damaged,  the  freight  is  payable  by  the 
ordinary  terms  of  the  charter-party ;  and  the  question  of  fortuitous 
damage  must  be  settled  with  the  underwriters,  and  that  of  culpable 
damage  in  a  distinct  proceeding  for  such  damage  against  the  ship 
captain  or  owners.  There  would  be  apparent  justice  in  allowing 
damage  of  the  latter  sort  to  be  set  off  or  deducted  in  an  action  for 
freight ;  and  this  is  allowed  in  some  (at  least)  of  the  United  States, — 
1  Parsons  on  Mercantile  Law  172,  n.  But  our  law  does  not  allow 
deduction  in  that  form ;  and,  as  at  present  administered,  for  the  sake 
perhaps  of  speedy  settlement  of  freight  and  other  liquidated  demands, 
it  affords  the  injured  party  a  remedy  by  cross-action  only :  Davidson 
V.  Gwynne,  12  East  381 ;  Stinson  v.  Hall,  1  Hurlst.  &  N.  831 ;  Sheels 
(or  Shields)  v.  Davies,  4  Campb.  119,  6  Taunt.  65  (E.  C.  L.  R.  vol.  1) ; 
the  judgment  of  Parke,  B.,  in  Mondel  v.  Steel,  8  M.  4  W.  858;  The 
Don  Francisco,  32  Law  J.,  Adm.  14,  per  Dr.  Lushington.  It  would 
be  unjust,  and  almost  absurd,  that,  without  regard  to  the  comparative 
value  of  the  freight  and  cargo  when  ♦uninjured,  the  risk  of  a  r#g^o 
mercantile  adventure  should  be  thrown  upon  the  shipowner  by  '■ 
the  accident  of  the  value  of  the  cargo  being  a  little  more  than  the 
freight ;  so  that  a  trifling  damage,  much  less  than  the  freight,  would 
reduce  the  value  to  less  than  the  freight ;  whilst,  if  the  cargo  had 
been  much  more  valuable  and  the  damage  greater,  or  the  cargo  worth 
a  little  less  than  the  freight  and  the  damage  the  same,  so  as  to  bear 
a  greater  proportion  to  the  whole  value,  the  freight  would  have  been 
payable,  and  the  merchant  have  been  put  to  his  cross-action.  Yet 
this  is  the  conclusion  we  are  called  upon  by  the  defendant  to  affirm  in 
his  favour,  involving  no  less  than  that  that  damage,  however  trifling, 
if  culpable,  may  work  a  forfeiture  of  the  entire  freight,  contrary  to 
the  just  rule  of  our  law,  bv  which  each  party  bears  the  damage 
resulting  from  his  own  breacn  of  contract,  and  no  more. 

The  extreme  case  above  supposed  is  not  imaginary;  for,  it  has 
actually  occurred  on  many  occasions,  and  notably  upon  the  cessation 
of  war  between  France  and  England  in  1748,  which  caused  so  great 
a  fall  in  prices  that  the  agreed  freight  in  many  instances  exceeded  the 
value  of  the  goods.  The  merchants  in  France  sought  a  remission  of 
freight  or  the  privilege  of  abandonment,  but  in  vain.  (2  Boulay- 
Paty,  Cours  de  Droit  Commercial  485,  486.) 

It  is  evident  enough  from  this  review  of  the  law  that  there  is 
neither  authority  nor  sound  reason  for  upholding  the  proposed  de- 
fence. The  plea  is  naught,  and  there  must  be  judgment  for  the 
plaintiff.  Judgment  for  the  plaintiff. 
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♦ftfloi  'MORGAN  and  Another,  Assignees  of  GEORGE  KNIGHT, 
P'^^J        a  Bankrupt,  v.  CHARLES  KNIGHT.    Jon.  20. 

A  second  fiat  ftgainit  ft  trader  who  hai  not  obtained  hSi  oertifioate  nnder  the  first,  is  notvpid. 

Therefore,  the  assignees  nnder  the  second  fiat  maj  maintain  an  notion  against  a  third  penoa 
for  the  conversion  of  property  acquired  bj  the  bankrupt  after  the  date  of  the  first  fiat»— tbs 
assignees  under  the  first  flat  not  interrening. 

This  was  an  action  brought  by  the  plaintiffs  as  assignees  of  George 
Knight,  a  bankrupt,  to  recover  the  value  of  certain  furniture  and 
fixtures  which  were  claimed  by  the  plaintiffs  as  part  of  the  bankrupted 
estate. 

The  cause  was  tried  before  Brarawell,  B.,  at  the  last  Summer 
Assizes  at  Lewes.  The  facts  which  appeared  in  evidence  were  as 
follows : — George  Knight,  who  carried  on  business  at  Brighton,  be- 
came bankrupt  in  the  year  1850,  but  did  not  obtain  a  certificate.  He, 
however,  continued  to  trade ;  and  in  the  months  of  February,  March, 
and  April,  1862,  he  obtained  from  tradesmen  in  Brighton  the  goods 
in  question,  for  the  purpose  of  furnishing  a  house  and  shop  at  Worth- 
ing for  his  son,  the  present  defendant,  of  which  house  and  shop  the 
latter  had  taken  a  lease.  The  parties  by  whom  the  goods  were  sup- 
plied drew  bills  upon  George  Knight,  which  were  dishonoured  and 
renewed :  and  ultimately,  in  November,  1862,  George  Knight  again 
became  bankrupt.  He  afterwards  went  to  reside  at  Worthing;  but 
did  not  reside  at  his  son's  house.  The  son's  name  was  over  the  door; 
and  it  did  not  appear  that  the  father  exercised  any  control  over  the 
property  there. 

On  the  part  of  the  plaintiffs,  it  was  submitted  that  the  transfer  of 
the  goods  to  the  son  was  a  fraudulent  transfer,  and  void. 

For  the  defendant,  it  was  attempted  to  be  shown  that  he  had  paid 
his  father  for  the  goods ;  but  this  was  negatived  by  the  jury.  It  was 
then  contended  on  the  part  of  the  defendant,  that  the  plaintiffs  had  no 
•6701  *"8^*  ^  recover ;  for,  that,  George  Knight  being  an  uncertifi- 
-'  cated  bankrupt  at  the  time  of  the  adjudication  under  which 
they  were  assignees,  all  his  property  both  present  and  future  was 
vested  in  the  assignees  under  his  former  bankruptcy,  and  the  latter 
bankruptcy  was  void. 

It  did  not  appear  that  the  assignees  under  the  first  fiat  against 
George  Knight  made  any  claim. 

The  learned  judge  directed  the  verdict  to  be  entered  for  the  defend- 
ant, reserving  leave  to  the  plaintiffs  to  move  to  enter  it  for  them  for 
lOOZ.,  if  the  court  should  be  of  opinion  that  they  were  in  a  position 
to  maintain  the  action. 

Tjush,  Q.  C.,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  accord- 
ingly.— He  submitted  that  an  uncertificated  bankrupt  might  possess 
property  until  his  assignees  interposed ;  and  that  it  was  not  compe- 
tent to  a  wrongdoer  to  set  up  the  jus  tertii.  He  referred  to  Herbert 
V.  Sayer,  5  Q.  B.  965  (E.  C.  L.  R.  vol.  48),  Dav.  &  M.  723,  and  Re 
BisseU's  Trust,  25  Law  J.  Chan.  323. 

MorUagu  Chambers  and  Prentice,  on  a  former  day  in  this  term 
showed  cause. — The  question  is,  whether  after-acquired  property  of 
an  uncertificated  bankrupt  can  be  made  the  subject  of  w  action  at  the 
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stdt  of  the  assignees  under  a  second  fiat.  It  is  submitted  that  it  can- 
not The  second  fiat  is  altogether  void,  and  no  property  passes  to 
the  assignees  under  it.  By  the  1  &  2  W.  4,  c.  56,  s.  25,  it  was  enacted, 
thaty  "when  any  person  hath  been  adjudged  a  bankrupt,  all  his  per- 
sonal estate  and  effects,  |>re9en^  and  future^  which  by  the  laws  now  in 
force  ma^  be  assigned  by  commissioners  acting  in  the  execution  of  a 
commission  against  sucsh  bankrupt,  shall  become  absolutely  vested  in 
and  transferred  to  the  assignees  or  assignee  for  the  time  being,  by 
virtue  of  their  appointment,  without  any  *deed  of  assignment  r^on^ 
for  that  purpose,  as  fully  to  all  intents  as  if  such  estate  and  L  ^' ^ 
effects  were  assigned  by  deed  to  such  assignees  and  the  survivor  of 
them  'J^  and  the  141st  section  of  the  12  &  18  Yict.  c.  106,  in  even 
more  extensive  language,  enacted,  that,  "when  any  person  shall  have 
been  adjudged  a  bankrupt,  all  his  personal  estate  and  effects,  present 
and  future^  wheresoever  the  same  may  be  found  or  known,  and  all 

Sroperty  which  he  may  purchase,  or  which  may  revert,  descend,  be 
evised  or  bequeathed  or  come  to  him  before^ he  shall  have  obtained 
his  certificate,  and  all  debts  due  or  to  be  due  to  him,  wheresoever  the 
same  mav  be  found  or  known,  and  the  property,  right,  and  interest 
in  such  aebts,  shall  become  absolutely  vested  in  the  assignees  for  the 
time  being,  for  the  benefit  of  the  creditors  of  the  bankrupt,  by  virtue 
of  their  appointment."  In  Till  v.  Wilson,  7  B.  &  0.  684  (B.  C.  L.  R. 
voL  14),  1  M.  &  R.  580,  it  was  distinctly  held  that  a  second  commis* 
sion  issued  against  a  trader  before  a  former  commission  has  been 
disposed  of,  is  a  nullity.  [Willes,  J. — All  the  authorities  are  col» 
lected  in  Herbert  v.  Sayer,  5  Q.  B.  965  (E.  0.  L.  B-  vol.  48),  D.  & 
Meriv.  728.]'  In  Nelson  v.  Cherrill,  1  M.  &  Scott  462,  8  Bingh.  316, 
Tindal,  0.  J.,  says :  "  It  appears  to  me  tha^  so  long  as  the  decisions 
in  the  Court  of  King's  Bench  and  in  this  court  remain  upon  the 
books,  a  second  commission,  pending  a  first,  is  void  in  point  of  law. 
I  am  therefore  of  opinion  that  the  second  commission  in  this  case 
conferred  no  rights  upon  these  defendants,  and  consequently  that  the 
plaintiff  was  entitled  to  recover.  It  seems  that  the  plaintiff  was  in 
the  actual  possession,  and  had  the  apparent  right  to  these  goods ;  and 
that  the  defendants  seized  them  under  a  supposed  authority  vested  in 
them  by  virtue  of  the  second  commission.  That  commission  being 
void,  they  have  taken  the  goods  without  any  authority.  The  only 
question  then  is,  whether  the  •defendants  can  be  permitted  to  rmant^ 
set  up  the  rights  of  a  third  person,  in  order  to  defeat  the  action.  ^ 
I  think  that  would  be  admitting  a  trespasser  to  clothe  himself  with 
rights  which  the  law  does  not  allow  him."  The  like  was  held  by 
Lord  Eldon  in  Ex  parte  Brown,  1  Yes.  k  B.  60:  and  see  Ex  parte 
Proudfoot,  1  Atk.  252 ;  Ex  parte  Storks,  in  re  Evans,  2  Rose  B.  0. 
179,  and  In  re  Chambers,  8  Mont.  &  Ayr.  294,  2  Deacon  894. 
[WiLLES,  J. — Have  the  creditors  of  an  uncertificated  bankrupt  no 
right  to  come  upon  goods  left  in  the  order  and  disposition  of  the 
bankrupt  after  a  first  fiat  ?]    The  property  is  in  the  first  assignees. 

Hannen  and  Wilhughby,  in  support  of  the  rule. — The  cases  where 
the  second  commission  has  been  held  to  be  void  have  been  mostly 
cases  where  the  bankrupt  has  been  seeking  to  rely  upon  the  certificate 
obtained  by  him  under  the  second  oommissioQ.  They  clearly  afford 
no  guide  for  the  decision  of  this  case.    [Willes,  J.-*In  Butler  v. 
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Hobson,  4  N.  G.  290,  5  Scott  824,  it  waa  held  tbat  goods  allowed  to 
be  in  the  order  and  disposition  of  a  bankrupt  aa  reputed  owner,  by 
the  consent  of  his  assignee,  are  liable  to  be  seized,  upon  a  subsequent 
insolvency,  by  the  a^ignee  of  the  Insolvent  Debtors  Court.]  The 
eflfect  of  the  decision  in  Herbert  v.  Sayer  is,  that  the  bankrupt,  not- 
withstanding the  absenoa  of  a  certificate  under  the  first  fiat,  has  a 
qualified  right  of  possession  at  all  events  of  personal  estate  subse- 
quently acquired,  and  may  maintain  actiona  in  respect  of  it  until  his 
assignees  intervene.  Ib  Drayton  v.  Dale,  2  B.  &C.  293  (£.  C.  L.  ft. 
vol.  9),  3  D.  j&  B.  5S4>  to  assumpsit  by  the  endorsee  against  the  maker 
of  a  promissory  note  payable  td  A.  B.  or  his  order,  the  defendant 
pleaded, — first,  non  assumpsit, — secondly,  tbat  A.  B.  beoame  a  bank- 
rupt, and  that  hi»  property  was  duly  afssigned  to  assignees,  whereby 
the  interest,  title,  and-  right  to  endorse  the  promissory  note  before  the 
*f)7^1  ^^^^  ^^  ^endorsement  became  vested  in  the  assignees,  whereby 

-I  the  endorsement  by  A.  B.  was  void,,  and  created  no  right  in 
the  plaintifi'  to  ^e.  The  plaintiff  replied  to  the  last  plea,  that  the 
endorsement  was  made  with  the  eonseni  of  the  assignees.  I'he  re- 
joinder took  issue  upon  that  fact:  and,  a  verdict  having  been  found 
for  the  plaintiff  on  the  fii'st  issue,  and  for  the  defendant  on  the  second, 
it  was  held  that  ther  plaintiff  was  entitled  to  j,adgment  on  the  whole 
record, — first;  becau^  the  defendant^  who^  had  made  the  note  payable 
to  A.  B.  or  his  order,  w^s  estopped  from  snyiug^  that  A.  B.  was  not 
competeiit  to  make  aa  order,~>-secondily,  beeause  the  property  acquired 
by  a  bankrupt  subseqiidntly  to  bi»  bankruptcy  did  not  absolutely 
vest  in  the  assignee^,  though  they  had  a  right  to  claim  it ;  but,  if  they 
did  not  make  any  claim,  the  bankrupt  had  a  rigbl  to  such  property 
against  all  other  persods.(a)  So,  in  Laroche  v,  Wakeman,  Peake  N.  P.  C. 
140,  it  was  held,  that^  if  tfn  uncertificated  bankrupt  carry  on  trade, 
and  sell  a  vessel  to  A.^  he  has  a  good  title  against  all  persons  but  the 
assignees.  In  Fyson  v.  Chambers,  9  M.  &  W.  460,  it  was  held  that 
a  party  who  had  taken  possession  of  the  goods  of  an  intestate  after 
his  death,  could  not  set  up  as  a  defence  to  an  action  of  trover  by  the 
administrator,  that  the  intestate  had  been  first  insolvent  and  then 
bankrupt,  and  had  not  paid  lbs.  in  the  pound  under  the  fiat,  and  tbat 
therefore  the  property  in  the  goods  vested  absolutely  in  the  assignees; 
the  goods  having  been  acquired  by  the  intestate  after  the  bankruptcy, 
and  he  having  been  allowed  by  the  assignees  to  retain  possession  of 
them.  There,  Chambers  was  a  mer^  wrongdoer,  as  the  defendant  is 
here.  That  case  is  a  direct  authority.  It  has  frequently  been  referred 
*6741  ^   ^^^^  approbation,  and   has  never  been  ^impeached.    In 

J  Chitty  on  Pleading,  vol.  1,  p.  29,  it  is  said  that  "the  bankrupt 
is  in  several  instances  allowed  to  sue  in  his  own  name  in  respect  of 
property  acquired  and  contracts  made  by  him  after  the  bankruptcy 
and  before  be  has  obtained  his  certificate ;  for,  although  the  appoint- 
ment of  the  assignees  vests  in  them  all  property  which  may  accrue  in 
any  way  to  the  bankrupt  before  be  obtains  his  certificate,  it  has  been 
determined  in  many  cases  that  such  property  does  not  vest  aiwhUely 
iii  the  assignees,  although  they  have  a  right  to  olaim  it ;  but,  if  thej 
forbear  from  making  any  claim,  the  bankrupt  haa  a  right  againat  all 
other  persons,  and  may  maintain  atetiona  aooordingly.''    In  Six  parte 

(a)  Dnyton  «.  ]>U«  wag  decMtd  prior  to  tkopuiing  tf  the  «  O.  4,  «;  H; 
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Butler,  In  re  Bakewell,  2  M.  D.  &  De  Gex  731,  an  assignee  tinder  a 
second  commission,  under  which  the  bankrupt  obtained  his  certificate, 
but  did  not  pay  15*.  in  the  pound,  lay  by  while  the  bankrupt  was 
subsequently  trading  to  a  great  extent  for  a  period  of  eight  years, 
without  making  any  claim  to  his  subsequently  acquired  property! 
The  party  then  became  bankrupt  a  third  time :  and  it  was  held  that 
the  assignee  under  the  third  bankruptcy,  and  not  the  assignee  under 
the  second  commission,  had,  on  principles  of  equity,  the  preferable 
claim  to  the  property  thus  subsequently  acquired ;  and  that  such  ^ 
principle  of  equity  applied  as  well  to  real  as  to  personal  property, 
notwithstanding  the  clause  of  order  and  disposition  (6  Geo.  4,  c.  16,  s. 
72)  only  applied  to  personal  estate.  Our.  adv,  vulL 

Ekle,  C.  J.,  now  delivered  the  judgment  of  the  court:  (a) — 

In  this  case  a  rule  had  been  granted  for  setting  aside  the  verdict  for 
the  defendant,  and  entering  it  for  the  •plaintiffs  for  1001.  It  rwgTx 
was  an  action  of  trover  by  the  plaintiffs  as  assignees  of  the  ^ 
bankrupt.  The  defence  was,  that  the  bankrupt  was  an  uncertificated 
bankrupt  at  the  time  of  the  adjudication  under  which  the  plaintiffs 
became  assignees ;  that  therefore  the  property  both  present  and  future 
of  the  bankrupt  was  vested  in  the  assignees  under  the  former  bank- 
ruptcy ;  and  that  the  latter  bankruptcy  was  void. 

It  appeared,  that  the  bankrupt,  after  the  first  bankruptcy,  had 
traded,  and  in  the  course  of  that  trading  had  obtained  the  goods  in 
respect  of  which  the  action  was  brought,  and  had  made  a  fraudulent 
assignment  of  those  goods  to  his  son,  the  defendant;  that  the  party 
who  supplied  the  goods  was  the  petitioning-creditor  in  the  second 
bankruptcy,  and  was  seeking  by  means  thereof  to  recover  payment 
for  the  goods  so  fraudulentl v  assigned ;  and  that  the  assignees  under 
the  former  bankruptcy  haa  not  in  any  manner  interfered.  Under 
these  circumstances,  the  claim  of  the  defendant  to  defeat  the  plaintiffs  - 
by  setting  up  the  right  of  the  former  assignees  seems  inequitable  and 
unreasonable;  and  we  have  to  ascertain  whether  it  can  be  maintained 
according  to  law. 

In  support  of  this  claim,  the  defendant  cited  several  authorities. 
In  Till  V,  Wilson,  7  B.  &  C.  686  (E.  C.  L.  R.  vol.  14),  I.M.  &  R.  580, 
it  appeared  that  the  uncertificated  bankrupt  had  traded  and  become 
indebted,  and  that  a  second  commission  had  issued  against  him,  under 
which  he  had  obtained  his  certificate.  He  was  taken  in  execution  for 
a  debt  which  would  have  been  barred  by  the  certificate,  if  the  second 
commission  was  valid ;  but  the  court  refused  to  discharge  him  out  of 
custody,  because  it  held  the  second  commission  under  these  circum- 
stances to  be  a  nullity.  In  Fowler  v.  Coster,  10  B.  &  0.  427  (E.  C. 
L.  B.  vol.  21\  5  M.  &  B.  852,  the  defendant  moved  to  be  discharged 
out  of  custoay  for  a  debt  which  was  barred  by  his  certificate  ri^arra 
*ODder  a  commission,  if  that  commission  was  valid.  His  ^ 
motion  was  opposed  on  the  ground  that  he  had  been  twice  bankrupt, 
and  obtained  two  certificates,  and  had  paid  no  dividend,  and  that 
therefore  the  third  commission,  on  which  he  relied,  was  void  for  the 
same  reason  that  would  have  made  it  void  if  he  had  been  an  uncer- 
tificated bankrupt.    The  court   adjudged    the   commission    to   be 

(«>  T1i«  judges  prMMt  At  the  Mrg«Bi«tii  wtrv  Irle,  0.  J.|  WOlSMBt,  J.,  WOlef,  J.,  ttd 
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absolutely  void.  In  Phillips  v.  Hopwood,  1  B.  &  Ad.  619  (E.  C.  L. 
E.  vol.  20),  it  appeared  that  the  plaintiflFs  were  assignees  under  a 
commission  issued  against  an  uncertificated  bankrupt,  and  were 
entitled  to  maintain  trover  if  their  commission  was  not  void  by 
reason  of  the  former  commission :  and  it  was  held  to  be  void.  In 
Nelson  v.  Cherrill,  7  Bingh.  663  (E.  C.  L.  R.  vol.  20),  5  M.  &  P.  680, 
in  trespass  for  taking  goods,  the  question  was  raised  by  the  pleadings 
whether  a  commission  against  an  uncertificated  bankrupt  was  void : 
and  the  court  adjudged  it  to  be  so,  on  demurrer.  Afterwards,  on  the 
trial  of  the  issues  in  the  same  case, — 8  Bingh.  816,  1  M.  &  Scott  452, — 
the  question  was  again  raised  in  respect  of  the  right  of  the  assignees 
under  the  last  commission  to  goods  in  the  order  and  disposition  of  the 
bankrupt  at  the  time  of  the  bankruptcy :  and  the  court  again  decided 
that  the  last  commission  was  void,  and  refused  a  rule  to  show  cause, 
on  the  ground  that  the  matter  was  decided.  In  coming  to  these 
decisions,  the  courts  relied  on  the  dicta  of  several  Chancellors,  and  on 
Martin  v.  O'Hara,  Cowp.  823.  These  authorities  have  been  fully  dis 
cussed  in  the  cases  cited  below ;  and  it  sufiices  to  observe  here,  that, 
in  none  of  the  cases  before  the  Chancellors  above  referred  to  was 
there  a  decision  that  the  last  commission  was  void;  on  the  contrary, 
in  several,  its  validity  to  a  limited  extent  was  recognised.  Also,  in 
Martin  v.  O'Hara,  Lord  Mansfield  assigns  as  one  reason  for  refusing 
•6771  ^^  discharge  the  defendant  out  of  custody,  that  the  later  'com* 
-'   mission  was  tainted  with  fraud  on  the  part  of  the  bankrupt. 

All  of  these  decisions  rest  on  these  two  propositions, — first,  that  an 
uncertificated  bankrupt  can  have  no  property, — secondly,  that,  if 
there  is  no  property,  a  commission  is  void,  by  reason  that  there  can- 
not be  any  effects  to  be  administered  under  it. 

The  cases  above  referred  to  are  strong  authorities  for  holding  the 
last  bankruptcy  to  be  void.  But  the  authorities  for  holding  it  to  be 
valid,  and  the  reasons  on  which  they  are  founded,  appear  to  us  to  be 
stronger. 

It  is  clear  that  property  is  not  an  essential  for  constituting  bank- 
ruptcy. If  there  is  the  requisite  trading,  and  debt,  and  act,  the  bank- 
ruptcy is  valid,  without  any  property.  It  is  also  clear  that  an 
uncertificated  bankrupt  may  acquire  property.  This  appears  from 
the  law  which,  transfers  his  after-acquired  property  to  his  assignees. 
This  law  assumes  that  he  may  acquire  property;  otherwise  there 
could  be  none  to  be  transferred :  and  the  result  of  the  cases  is^  not 
only  that  he  may  acquire  property,  but  that  he  may  hold  it  against 
all  the  world  except  his  assignees,  and  may  create  rights  to  hold  it 
against  them  if  they  expressly  or  impliedly  consent  to  such  property 
being  in  his  order  and  disposition  at  the  time  of  a  subsequent  bank- 
ruptcy. 

In  Fyson  v.  Chambers,  9  M.  &  W.  468,  the  plaintiflf  was  the  ad- 
ministrator of  a  bankrupt  who  had  been  before  insolvent,  and  had  not 
paid  15s.  in  the  pound  under  his  bankruptcy.  After  the  death  of  the 
bankrupt,  the  defendant,  as  auctioneer,  had  sold  the  goods  for  the  next 
of  kin,  and  paid  over  the  proceeds :  and  he  was  still  held  liable  to  the 
plaintiff,  who  had  taken  out  administration  after  the  conversion.  The 
effect  of  the  decisiop  is,  that  an  uncertificated  bankrupt  may  acquire 
property.    As  the  conversion  by  the  defendant  was  at  the  request  of 
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parties  apparently  in  lawful  *possession,  and  tlie  grant  of  ad-  pg^g 
ministration  was  not  made  to  tbe  plaintiff  as  creditor  till  long  ^ 
after  the  conversion,  but  still  was  held  to  relate  back  to  the  death  of 
the  bankrupt  intestate,  and  to  vest  in  the  plaintiff  a  right  of  action 
for  the  conversion  previous  to  the  grant,  it  follows  that  the  right  in 
the  bankrupt  was  not  a  mere  possessory  title,  good  against  a  mere 
wrongdoer,  but  a  right  of  property  transmissible  after  death ;  and, 
further,  it  follows,  if  the  right  was  so  transmissible  to  the  administra- 
tor, there  being  a  beneficial  interest  in  it,  it  was  also  a  right  of  pro- 
perty capable  of  being  transmitted  to  assignees  in  bankruptcy,  if  he 
had  been  again  made  a  bankrupt.  In  Herbert  v.  Sayer,  5  Q.  B.  965 
(E.  C.  L.  R.  vol.  48),  Dav.  &  M.  723,  the  plaintiff  sued  as  the  holder 
of  a  bill.  The  defendant  pleaded  that  the  plaintiff  had  been  twice 
bankrupt,  and  had  not  paid  los,  in  the  pound.  The  Exchequer 
Chamber  held  the  plea  bad.  The  judgment  is  Cull  of  learning  and 
sound  reasoning,  and  decides  that  an  uncertifipated  bankrupt  has  a 
right  to  acquire  property,  and  to  hold'it  against  all  the  world  except 
his  assignees;  and,  if  they  choose  not  to  interfere,  he  is  absolute 
owner.  In  Butler  v.  Hobson,  4  N.  C.  290,  5  Scott  798,  it  appeared 
that  the  bankrupt  had  not  paid  15^.  in  the  pound  under  his  second 
commission,  and  was  therefore  in  effect  uncertificated,  and  that  he  had 
traded  with  the  consent  of  the  plaintiff  as  assignee,  and  had  goods  in 
his  order  and  disposition  at  the  time  he  was  made  bankrupt  a  third 
time,  under  which  third  commission  the  defendant  was  assignee.  All 
the  court  on  the  argument  held  that  property  so  left  in  the  order  and 
disposition  of  the  bankrupt  was  not  in  the  plaintiff  as  assignee  under 
the  former  commission:  but,  as  there  was  proof  also  of  an  insolvency, 
some  of  the  judges  at  first  avoided  deciding  whether  the  first  fiat  was 
valid  or  void,  by  saying  that  the  property  would  be  in  the  r+'gyA 
^assignee  under  the  insolvency,  if  that  fiat  was  void..  Bosan-  ^ 
quet,  J.,  however,  decides  that  it  was  in  the  defendant  as  assignee 
under  the  last  fiat:  and  the  reasoning  of  all  the  court  is  clear  to  show 
that  the  interest  of  the  creditors  requires  that  the  property,  under 
such  circumstances,  should  pass  to  the  assignee  under  the  last  fiat. 
Upon  the  taxation  of  costs  in  this  case,  a  further  question  arose,  so 
that  tbe  court  had  to  decide  on  the  validity  of  the  third  fiat ;  and  it 
gave  judgment,  "that  the  third  fiat  is  not  a  nullity,  but  the  assignees 
under  the  second  commission,  who  have  allowed  the  bankrupt  to 
retain  possession  of  the  goods  as  reputed  owner,  are  not  in  a  condi* 
tion  to  dispute  the  title  of  the  assignees  under  a  subsequent  fiat 
to  seize  and  administer  them:"  Butler  v,  Hobson,  5  N.  G.  128,  6 
Scott  824. 

In  addition  to  the  cases  cited  at  length,  we  would  refer  to  the 
collection  of  all  the  authorities  relevant  to  the  point,  by  the  Counsel 
who  argued  Benjamin  v.  Belcher,  11  Ad.  &  E.  850  (E.  C.  L.  B.  voL 
89),  8  P.  &  D.  817,  and  among  them  we  would  refer  particularly  to  a 
very  able  discussion  of  the  point  in  8  Mont.  &  Ayrton,  App.  xxi. 
et  seq. 

We  also  refer  to  Ex  parte  Butler,  in  re  Bakewdl,  2  M.  D.  &  1>D 
Gex  731,  where  the  second  assignees  in  Butler  v.  Hobson  elaimed  m 
tbe  bankruptcy  court  as  ag^ainst  the  third  assignees,  and  the  <KHivt 
held,  that,  beyond  and  besides  the  reputed  ownership  olBiane,.  tko 
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second  assignees  were  in  equity  precluded  by  their  conduct  from 
claiming  either  the  personal  or  real  property  after  acquired,  as  against 
the  assignees  under  the  third  bankruptcy. 

We  have  referred  to  the  authorities  at  some  length,  because  they 
conflict.  By  the  review  we  are  brought  to  the  conclusion  that  a  com- 
mission against  an  uncertificated  bankrupt  was  not  void  under  the 
*f^R(f\  ^^^^^^  statutes,  nor  is  an  adjudication  against  such  a  bankrupt 
J  *void  under  the  statutes  now  in  force:  and  we  consider  that 
we  have  adduced  sufficient  authority  and  reason  for  holding  that  the 
plaintifiEs  are  assignees  under  a  valid  bankruptcy;  and  our  judgment 
IS  therefore  for  the  plaintiffs.  Bule  absolute.(a) 

(o)  Montagu  Chambtn,  Q.  G ,  •fterwards,— Imto  hftring  been  reserTed  to  him  for  that  paq>oee^ 
— moTed  for  a  new  trial,  on  the  ground  that  the  verdict  was  against  the  weight  of  oTidenee. 
Bat,  the  learned  Jadge  who  tried  the  cause  reporting  that  he  was  not  dissatisfied  with  the 
Terdicty  the  rule  was  reAised* 


Iin  the  Matter  of  the  Complaint  of  WILLIAM  OXLADE  against 
THE  NORTH  EASTERN  RAILWAY  COMPANY,    Jan.  14. 

There  is  no  ohligation  on  a  railway  company,  whether  at  common  law  or  nnder  the  Railway 
iTraffie  Act,  1854,  to  carry  goods  otherwise  than  according  to  their  profession. 

Therefore,  it  is  competent  to  them  to  restrict  their  coal  traffic  to  the  carriage  of  coals  for  eof- 
ilftry-ofonert,  from  the  pit's  month  to  stations  where  such  oolliery-owners  have  cells  or  depots 
appropriated  to  them  for  the  reception  and  sale  of  their  coals,  and  to  decline  to  carry  coals  from 
station  to  station,  or  for  eoal'Wtrehaat*, — such  an  arrangement  being  essential  to  the  regnlalioa 
of  the  large  traffic  in  that  article,  and  the  company  not  being  "  common  carriers"  of  coaL 

;  Re  Ozlade,  1  C.  B.  N.  8.  454,  confirmed. 

Mamsty,  Q.  C,  in  Michaelmas  Term  last,  on  behalf  of  Mr.  Oxlade, 
obtained  a  rule  calling  upon  the  North  Eastern  Railway  Company  to 
show  cause  why  a  writ  of  injunction  should  not  issue  against  them 
pursuant  to  the  Railway  and  Canal  Traffic  Act,  1854  (17  &  18  Vict, 
c.  31),  "to  restrain  them  from  violating  or  contravening  the  said  act, 
and  enjoining  obedience  to  the  same ;  and  to  restrain  the  said  com- 
pany from  subjecting  the  said  complainant  and  his  traffic  respectively 
to  undue  and  unreasonable  prejudice  and  disadvantage  in  respect  of 
the  matters  referred  to  in  the  said  affidavit,  and  in  particular  enjoin- 
ing the  said  company  to  forward  the  coals  and  trucks  of  the  com- 
plainant from  the  Ferry  Hill  Station  to  the  other  stations  mentioned 
*68n  ^^  '^®  ^^^  affidavit,  that  is  to  say,  York,  Leyburn,  and 
-I  *Bedale  respectively,  in  like  manner  and  upon  the  same  terms 
as  they  forward  coals  and  trucks  for  other  persons,"  with  costs. 

Th«  motion  was  founded  upon  an  affidavit  of  Mr.  Oxlade,  of  which 
the  following  are  the  material  paragraphs : — 

"  1.  I  carry  on  my  business  of  a  coal-merchant  at  Tanner's  Moat, 
lYork ;  dnd  I  sell  considerable  quantities  of  coal  at  York,  Leyburn, 
and  Bedale : 

"2.  The  North  Eastern  Railway  Company  are  the  company  refer- 
red to  in  the  North  Eastern  Railway  Company's  Act,  1854  (17  &  18 
Vict  c.  ccxi).  They  are  the  owners  of  the  North  Eastern  Railiray 
mentioned  in  that  act,  and  of  various  stations  on  that  railway,  indad- 
ing  a  station  called  the  J'eriry  Hill  Station,  where  the  said  railway 
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joins  with  the  Clarence  Railway,  and  stations  at  York,  Bedale,  and 
Leybum  aforesaid : 

"  3.  I  have  a  contract  subsisting  with  the  owners  of  the  Cox  Hoe 
colliery,  in  the  county  of  Durham,  for  the  supply  by  them  to  me  of 
6000  tons  of  coal  to  be  by  them  loaded  in  my  trucks,  and  conveyed 
to  the  said  Ferry  Hill  Station  at  the  rate  of  not  less  than  60  tons  per 
week.  Up  to  the  4th  of  November  instant,  the  said  colliery-owners 
have  employed  the  said  company  to  convey  the  said  coals ;  but  on 
that  day  the  said  colliery-owners  declined  further  to  allow  the  com- 
pany's charge  for  the  conveyance  of  my  coals  to  be  charged  to  them : 

"  4.  In  pursuance  of  the  said  contract,  sixteen  trucks  containing 
coals  consigned  to  me  were  on  the  4th  of  November  instant  delivered 
by  the  said  colliery-owners  at  Ferry  Hill  Station.  The  said  trucks 
and  their  said  contents  then  were  and  still  are  my  property : 

"6.  On  that  day  I  requested  the  general  manager  of  the  company 
to  forward  the  said  trucks  with  their  said  contents  to  me  at  Leybum, 
Bedale,  and  York  stations  *respectively.  I  then  produced  to  r«Aoo 
the  said  general  manager  the  sum  of  50Z.  in  Bank  of  England  ^ 
notes,  ana  requested  him  to  take  the  company's  charge,  whatever  it 
might  be,  for  forwarding  the  said  trucks  as  aforesaid.  He  then 
refused  to  accept  any  money,  and  refused  to  make  any  arrangement 
for  forwarding  the  said  trucks,  or  to  give  any  information  as  to  when 
they  would  be  forwarded : 

*'  6.  On  the  5th  of  November  instant,  I  tendered  50Z.  to  the  station- 
master  of  the  company  at  the  said  Ferry  Hill  Station  (who  manages 
the  forwarding  of  traffic  from  that  station),  and  requested  him  to 
forward  the  said  trucks  to  the  said  stations  as  aforesaid,  and  to 
take  the  company's  charge,  whatever  it  might  be,  for  so  doing.  He 
then  refused  to  take  any  money,  and  refused  to  forward  the  said 
tracks,  stating  that  he  had  instructions  from  the  company  not  to 
receive  or  forward  any  of  my  trucks : 

"8,  The  said  company  have  for  years  past  conveyed  and  still 
convey  coals  in  trucks  which  are  similar  in  all  respects  to  my  said 
tracks,  and  belong  in  some  cases  to  the  said  company  and  in  others 
to  the  persons  employing  the  said  company,  from  the  said  Ferry  Hill 
Station  to  the  same  stations  and  places  to  which  I  requested  my  said 
coals  to  be  carried  as  aforesaid,  for  the  owners  of  the  said  Cox  Hoe 
colliery,  the  owners  of  Byers  Green  colliery,  Whitworth  colliery, 
and  many  others ;  and  have  also  for  several  months  next  preceding 
November  instant  conveyed  from  the  said  Ferry  Hill  Station  to  the 
said  other  stations  coals  supplied  by  the  owners  of  the  said  Cox  Hoe 
colliery,  under  the  said  contract,  to  me,  in  my  trucks : 

•'  9.  On  or  about  the  4th  of  November  instant,  I  was  informed  in 
writing  by  the  owners  of  the  said  Cox  Hoe  collierjr  that  they  had 
receiv^  a  letter  from  the  general  manager  of  the  said  railway  com- 
pany, stating  *that,  as  the  said  colliery-owners  had  declined  r^ggg 
to  allow  the  carriage  of  coald  conveyed  to  me  to  be  charged  in  ^ 
account  to  the  said  colliery-owners,  the  said  company  would  not  in 
future  receive  or  forward  trucks  containing  my  coals: 

**  10.  My  said  trucks  were  in  all  respects  fitted  for  the  purpose  of 
conveying  the  said  coals  as  requested  by  me,  and  the  sum  tendered 
bj  me  as  aforesaid  far  exceeded  any  charge  which  the  said  company 
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can  legitimately  make  or  in  fact  claim  to  make  for  the  service  required 
by  me.  No  objection  whatever  was  made  to  the  said  tracks,  nor  to 
the  amount  offered.  The  said  company  have  ample  means  and  con- 
veniences for  conveying  my  said  trucks  as  requested  by  me,  and  have 
bad  ample  time  for  so  doing;  and  they  have  daily  since  the  4th  of 
November  instant  conveyed  trucks  of  coals  from  the  said  Ferry  Hill 
Station  to  York,  Bedale,  and  Leyburn,  and  left  my  said  trucks  be- 
hind. The  only  reason  assigned  on  behalf  of  the  said  company  for 
not  conveying  coals  for  me,  is,  that  I  am  not  a  colliery -owner:  and  I 
verily  believe  that  no  other  reason  exists.  I  have  been  informed  and 
believe  that  the  object  of  the  company  is,  to  restrict  the  consignment 
of  coals  for  sale  at  York,  Bedale,  and  Leyburn,  and  other  places  on 
the  North  Eastern  Railway,  to  colliery-owners  and  their  agents : 

'*11.  The  Clarence  Railway  communicates  with  many  collieries  in 
the  Durham  coal-field ;  and  practically  the  only  means  of  conveying 
coals  from  these  collieries  to  York,  Bedale,  and  Leyburn,  is,  by  the  said 
Clarence  Railway  to  the  said  Ferry  Hill  Station,  and  thence  by  the 
said  North  Eastern  Railway  to  the  said  York,  Bedale,  and  Leyburn 
stations : 

"  12.  1  have  occasion  for  the  coals  contained  in  my  said  trucks, 

which  still  remain  at  Ferry  Hill  Station  as  aforesaid,  for  the  purpose 

♦6841   ^^  °^y  ®*'^  business;  and  ♦the  further  detention  of  the  said 

^    -'  trucks,  and  the  refusal  of  the  said  company  to  convey  my  coals, 

will  cause  great  inconvenience  and  damage  to  me." 

Mellish,  Q.  C,  now  showed  cause,  upon  an  affidavit  of  Captain 
O'Brien,  the  general  manager  of  the  company,  the  material  parts  of 
which  were  as  follows : — 

^*  4.  The  company*8  business  of  receiving  and  hauling  or  carrying 
and  delivering  coal  differs  from  the  business  of  the  said  company  as 
common  carriers  as  to  the  receipt,  carriage,  and  delivery  of  goods  in 
general,  both  in  respect  to  the  quantity  which  passes  over  their  rail- 
ways and  to  the  nature  of  the  article  itself: 

"  5.  In  the  course  of  each  year,  about  8,000,000  tons  of  coal  pass 
over  some  part  or  the  other  of  the  railways  belonging  to  the  said 
company,  which  gives  an  average  of  about  6000  trucks  every  work- 
ing day  throughout  the  year;  and  great  care  is  required  to  prevent 
so  great  an  amount  of  coal-traffic  from  interfering  with  the  general 
goods  and  passenger  traffic  on  the  said  railways,  and  fVom  endanger- 
ing the  personal  safety  of  the  public  when  travelling  as  passengers 
on  the  said  railway.  No  other  article  passes  over  the  said  railways, 
or  any  part  thereof,  in  any  way  to  be  compared  in  respect  to  quantity 
with  coal ;  and  the  quantities  of  all  the  other  articles  which  in  the 
year  pass  over  the  said  railways,  or  any  part  thereof,  when  united, 
do  not  equal  the  quantity  of  coal  so  passing  in  the  same  period.  The 
company's  stock  or  coal -wagons  is  also  very  large.  They  have  upwards 
of  84,000  coal  and  coke  wagons ;  and  the  mode  by  which  the  com- 
pany are  remunerated  for  the  large  amount  of  capital  laid  out  in  these 
wagons,  is,  by  a  payment  aocoraing  to  the  number  of  miles  eadi 
wagon  may  run  per  anwxm,  for  which  reason,  and  in  order  that  the 
♦6861  ^"^S®^  "J*!  ^  ^^^7  employed,  it  is  of  the  ntmoet  .^conse- 
^^^-*  qneuce  thi^t  tbw  ahould  not  b^  delayed  in  transit  or  at  the 
phces  of  loading  or  dischafge,  but  should  be  returned  with  evciy 
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expedition  possible,  and  utilized  as  much  as  may  be.  Any  over- 
crowding of  wagons  at  the  company's  depSts,  or  sending  of  wagons 
to  the  depots  before  they  are  wanted  for  discharge,  causes  great  delay 
and  inconvenience,  not  only  to  the  wagons  which  have  been  sent 
before  they  are  wanted,  but  also  to  all  the  other  wagons  sent  there, 
as  those  not  wanted  have  then  and  from  time  to  time  to  be  sorted  out 
and  moved  out  of  the  way  until  wanted,  or  in  order  to  let  the  others 
be  unloaded  or  pass  away  to  their  destination,  or  be  removed  when 
empty.  Regulations  as  to  the  ordering  of  wagons  of  coals  for  trans- 
mission to  any  depots  are  therefore  essentially  necessary,  and  obliged 
to  be  acted  upon  and  complied  with,  or  great  inconvenience,  delay, 
and  loss  would  arise : 

'*  6.  The  general  practice  of  the  said  company  and  other  railway 
companies  and  carriers,  with  respect  to  other  articles,  is,  to  receive 
them  at  some  station  or  place  of  business,  and  there  to  place  them  in 
carriages  of  some  sort,  and  then  to  carry  them  to  some  other  station 
or  place  of  business,  and  (except  as  regards  what  are  called  station- 
to-station  goods,  which  are  carted  and  removed  by  the  consignors  and 
consignees  thereof)  thence  to  carry  them  by  cart  or  hand  to  some 
house  or  place,  for  the  purpose  of  delivery  to  their  consignee:  but,  as 
coal  does  not  travel  in  boxes,  sacks,  or  other  packages  (except  when 
a  small  sample  of  some  particular  sort  may  now  and  then  be  sent^ 
but  loose  in  the  bulk,  in 'practice  it  has  never  been  and  is  never 
delivered  to  the  company  or  received  by  the  company  at  any  station 
or  place  of  business  of  the  company,  there  to  be  placed  in  carriages; 
but  in  practice  it  has  always  been  and  always  is  loaded  in  trucks  at 
the  pit  where  it  is  gotten  from  the  mine,  and  by  *appliance8  r^aoa 
there  provided  and  constructed  on  purpose,  and  thence  to  pass  ^ 
in  such  trucks  down  a  private  branch  railway  from  the  pit  to  some 
junction  of  that  branch  with  the  railway  of  the  company,  or  to  some 
junction  of  that  branch  with  some  other  public  railway,  and  so  towards 
and  to  some  junction  with  the  railway  of  the  said  company;  so  that, 
when  it  first  arrives  at  the  line  or  premises  of  the  company,  it  arrives 
in  trucks  or  wagons,  and  is  then  pushed  or  shunted  into  siding  lines 
of  rails  (generally  belonging  to  the  company,  and  adjoining  their 
railway),  there  to  wait  until  it  can  be  hauled  thence  upon  and  over 
their  railway  for  transit  to  its  destination.  The  coal  which  thus 
arrives  being  thus  on  the  siding  rails  of  the  company,  a  necessity 
arises  for  such  sidings  being  sfJeeaily  cleared,  to  make  room  for  suc- 
ceeding quantities  of  wagons,  and  for  those  in  the  siding  being  .for- 
warded with  all  practicable  expedition  to  some  place  where  the  trucks 
can  be  discharged  of  their  contents,  or  where  the  trucks  can  pass 
from  the  said  railways  of  the  company  upon  some  other  railway, 
otherwise  the  rails  and  siding  lines  or  standage  grounds  of  the  com« 
pany  would  be  encumbered  with  an  accumulation  of  loaded  trucks ; 
and  this  also  renders  it  necessary  that  no  trucks  loaded  with  coal 
should  be  received  on  the  rails  or  sidings  of  the  company,  which  are 
not  destined  to  some  known  and  previously-arranged  place  where 
such  tracks  can  be  discharged  of  their  cargoes  or  pass  oflF  the  railway 
of  the  said  company  upon  some  other  railway.  Similar  siding  lines 
or  standage  ground  for  wagons  have  also  been  constructed  and  pro- 
vided by  the  company,  where  necessary,  in  which  the  empty  wagons 
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are  placed  and  arranged  together  in  proper  order  (so  far  as  practica- 
ble), for  the  particular  collieries  where  they  are  aestined,  and  from 
which  they  are  moved  direct  to  such  collieries,  or  on  some  other 
*fiR71  *^^^^  ^f  railway  communicating  with  the  private  railway  lead- 
J  ing  to  such  collieries.  The  company  have  constructed  hun- 
dreds of  miles  of  such  siding  lines  of  railway,  which  are  extra  their 
lines  of  railway  used  for  the  passage  of  trains  through  to  their  desti- 
natipns.  The  cost  of  these  siding  lines  and  standage  ground  has  heen 
,very  large;  and  it  is  of  great  moment  to  the  company  that  they 
should  be  occupied  or  obstructed  by  wagons  for  the  shortest  possible 
time,  and  used  to  the  greatest  advantage,  and  in  such  a  way  as  to 
give  the  least  interruption  and  the  utmost  facility  to  the  trade  for 
which  they  have  been  constructed,  and  the  best  return  possible  for 
the  capital  expended : 

**8.  The  said  company  has  two  hundred  and  seventy-eight  stations 
on  its  railways  where  coal  is  sold. 

"  10.  The  system  which  has  been  adopted  is  as  well  suited  to  the 
interests  of  the  public  as  any  system  can  be :  and,  if  the  company 
are  compelled  to  receive  and  haul  on  their  rails  from  any  of  their 
stations,  and  for  any  person  who  may  choose  to  require  them  so  to 
do,  trucks  of  coal  unaer  the  circumstances  under  which  Mr.  Oxkde 
required  the  company  to  receive  and  haul.his  trucks  on  the  occasion 
to  which  his  aflSdavit  refers,  it  would  be  utterly  subversive  of  the  ex- 
isting system,  and  it  would  not  be  possible  for  the  company  to  con- 
duct the  traflSc  on  their  railways : 

[Paragraphs  11  and  12  described  the  construction  and  regulation 
of  the  coal  depots  or  cells  at  the  several  stations.] 

"13.  The  company's  dep6ts  are  in  fact  large  places  of  deposit  of 
various  kinds  of  coals,  to  which  all  the  public,  whether  private  indi- 
viduals or  coal-merchants,  can  resort  whenever  they  like,  and  pur- 
chase and  remove  any  description  of  coal  they  like  which  may  happen 
to  be  on  sale  by  the  coal-owners  at  such  depots.  These  depots  in  fact 
♦6881  ^®°^®^  coal- merchants  *unnecessary  at  the  places  where  the 
^  dep6ts  exist,  as  the  public  have  only  to  send  their  own  carts 
and  horses  or  else  employ  a  carter  to  cart  coals  for  thera  from  the 
depots  when  and  as  they  want  coals  for  consumption, — thus  avoiding 
the  expense  of  the  intervention  of  a  coal- merchant  or  third  person; 
or  they  can  buy  coals  through  the  colliery  owner's  agents,  who  will 
then  see  to  the  delivery  of  the  proper  sort  and  quantity  of  coal  at  the 
place  where  the  buyer  desires  to  have  it.  At  the  York  dep6ts  there 
were  sold  in  the  twelve  months  ending  October  last  no  less  than  forty 
different  sorts  of  coal  from  the  Yorkshire  coal-field,  and  sixty-four 
different  sorts  of  coal  from  the  Durham  coal-field.  The  price  of  all 
kinds  of  coals,  at  whatever  station  sold,  is  fixed  by  the  colliery-owner 
from  time  to  time  as  he  may  think  proper,  without  reference  to  or 
control  by  the  company ;  and  such  owner  is  unrestricted  in  any  way 
by  the  company  as  to  his  giving  credit  or  as  to  his  dealings  with  his 
customers. 

"  16.  The  number  of  cells  is  regulated  as  aforesaid  by  the  consump- 
tion and  demand  of  the  respective  districts,  and  by  the  number  of 
persons  who  may  from  time  to  time  wish  to  have  cells  for  the  sale  of 
coal.    The  number  of  colliery-owners,  exclusive  of  coal- merchants, 
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who  may  wish  to  have  cells  for  such  purpose,  probably  exceeds  to  the 
number  of  cells  to  a  great  and  unknown  extent,  and  might,  as  each 
station,  embrace  any  and  every  colliery-owner  in  the  coal-fields  of 
Durham  and  Yorkshire  whose  coals  can  be  carried  to  that  station : 

"  19.  The  number  of  cells  at  York  is  forty-two,  at  Bedale  eleven, 
and  at  Leyburn  ten  ;  and  these  numbers  are  sufficient  to  accommodate 
the  quantity  of  coal  required  for  consumption  in  the  districts  which 
are  supplied  from  those  stations  respectively : 

"20.  It  is  therefore  impossible  that  every  *colliery-owner  r^/^oQ 
can  be  accommodated  with  a  cell  at  any  particular  station ;  and  '- 
only  a  comparatively  few  can  be  so  accommodated :  but,  as  before 
explained,  the  company  can  only  receive  for  a  particular  station  coal 
in  respect  of  which  some  arrangement  exists  for  its  being  discharged 
from  the  trucks  at  that  station.  This  arrangement  is  effected  by 
letting  or  appropriating  the  cells  to  colliery-owners,  that  is  to  say,  to 
the  persons  who  own  the  pits  and  get  the  coal  from  them ;  from  which 
arrangement  it  follows  that  the  company  can  and  do  receive  for  a 
particular  station  the  coals  of  those  colliery -owners  only  who  have 
cells  there,  and  cannot,  and  never  do  receive  for  any  station  the  coals 
of  colliery-owners  who  have  no  cells  there  : 

*'21.  Though  colliery-owners  who  cannot  obtain  cells  may  com- 
plain that  they  cannot  obtain  such  accommodation,  the  principle  on 
which  the  system  of  the  company  is  based, — being  not  to  receive 
coal  on  their  rails  which  is  not  consigned  to  some  place  where  by 
previous  arrangement  it  is  sure  of  either  being  speedily  discharged 
from  the  trucks  or  of  being  removed  in  the  trucks  to  another  railway, 
-7-is  generally  admitted  to  be  reasonable  and  necessary,  and  is  not 
complained  of.  If  that  principle  were  not  acted  on,  the  business  of 
the  said  company  could  not  be  carried  on  without  an  amount  of  in* 
convenience  the  limit  of  which  it  is  impossible  to  estimate: 

"  23.  The  mode  of  selling  which  arises  from  the  cell  or  dep6t  sys- 
tem above  described  is  very  convenient  for  the  public.  Each  cell  is 
open  to  the  yard ;  and  a  notice  is  affixed  to  it,  indicating  the  sort  of 
coal  there  to  be  sold.  An  agent  is  appointed  and  paid  by  the  com- 
pany for  the  colliery-owners  generally  having  cells  at  each  station,  for 
the  sale  of  all  the  coal  in  all  the  cells,  and  he  accounts  to  each  colliery- 
owner.  But  at  York,  in  addition  to  the  agent  so  appointed  by  the 
♦company,  certain  owners  of  collieries  having  cells  there  r*g9Q 
appoint  an  agent  for  the  sale  of  the  coals  sent  from  their  col-  '■ 
lieries  to  York ;  and  he  accounts  to  them  : 

"  25.  No  coal  is  allowed  to  be  received  on  the  rails  of  the  company 
destined  for  an  unappropriated  cell,  except  such  coal  as  is  ordered 
through  the  agent  as  aforesaid : 

*'  26.  Through  the  superintendence  of  the  agent  aforesaid,  care  can 
be  and  is  taken  that  no  more  coal  is  sent  to  any  cell  that  is  let  or  ap- 
propriated than  such  cell  can  accommodate.  As  the  cell  empties,  the 
agent  communicates  through  the  company's  mineral  department  with 
the  owners  of  the  colliery  for  whose  coal  the  cell  is  appropriated,  and 
the  colliery-owner  forwards  to  the  cell  the  quantity  required  to  keep 
up,  and  not  more  than  is  required  to  keep  up,  the  stock  in  the  cell: 

"  27.  The  company  only  haul  coal  on  their  railway  according  to  the 
system  aforesaid ;  and  they  have  only  such  a  supply  of  engines  for 
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the  purpose  of  hauling  as  the  regular  traffic  on  their  railway  requires, 
including  spare  engines  kept  ready  for  cases  of  emergency.  The 
company  do  not  and  never  have  undertaken  to  find  engine-power  to 
haul  wagons  for  any  one  who  may  desire  to  have  such  hauling  done  ; 
but  every  person  may,  if  he  complies  with  the  regulations  of  the  rail- 
way, find  his  own  engines,  as  well  as  his  own  wagons,  and  run  them  on 
the  railway : 

"  28.  The  company  are  not  and  never  have  been  common  carriers  of 
coals.  They  have  not  and  never  had  any  place  for  the  receipt  from 
the  public  generally  of  coal  for  carriage.  As  to  coal  which  is  not  to 
pass  from  their  railway  to  another  railway,  they  only  haul  such  coal 
for  those  who  have  cells  appropriated  to  them,  or  such  coal  as  is  so 
bespoken  through  the  agent  as  aforesaid : 

♦fifil  1  ***84.  The  company  in  practice,  but  without  any  definite  rule 
J  on  the  subject,  only  appropriate  the  cells  to  colliery-owners ; 
and  the  reason  for  this  is,  that  the  colliery-owners  to  whom  cells  are 
appropriated  can  supply  direct  from  their  respective  pits,  and  in  any 
quantity,  the  particular  sort  or  class  of  coal  which  the  public  like  in 
the  particular  district  where  those  cells  are  situate : 

''86.  The  company  have  no  coal-cells  or  dep6t8  at  Ferry  Hill,  and 
do  not  receive  coal  at  or  carry  any  coal  to  that  station  for  the  purpose 
of  being  there  supplied  to  the  public  resident  in  the  neighbourhood 
thereof;  there  being  no  necessity  for  any  such  supply,  as  coal-mines 
and  pits  exist  in  the  immediate  neighbourhood,  where  coals  can  be 
purchased  at  the  pit's  mouth  cheaper  and  in  greater  abundance  than 
in  any  other  way : 

''38.  The  North  Eastern  company  are  not,  and  have  always  refused 
to  become,  and  have  never  held  themselves  out  as,  common  carriers 
of  coal,  and  in  particular  have  never  been  such  or  done  so  from  the 
Ferry  Hill  Station  on  their  railway,  or  from  the  point  of  junction 
therewith  of  the  railway  of  the  West  Hartlepool  company  to  any  place, 
nor  in  particular  to  the  stations  at  York,  Bedale,  and  Leyburn  afore- 
said, or  any  of  them :  and  the  North  Eastern  company  do  not  cany 
coal  at  all,  except  under  the  special  arrangements  and  conditions  above 
described : 

*'46.  The  said  William  Oxlade  is  not  a  colliery-owner,  or  in  any 
way  interested  in  any  colliery,  and  has  not  any  depdt  or  place  for  de- 
posit of  coals  having  railway  connection  with  the  company's  railway 
at  any  of  their  stations,  or  elsewhere." 

The  system  which  the  company  act  upon  is  precisely  that  which 
this  court  sanctioned  in  the  year  1857,  in  the  matter  of  a  complaint 

•6921  ^g^^°3^  ^^®"^  ^y  *^^-  Oxlade,—  !  G.  B.  N.  S.  454  (E.  C.  L. 
^  R.  vol.  87).  On  that  occasion,  the  court  referred  it  to  one  of 
the  Masters  to  inquire  and  report;  and  the  result  the  court  came  to, 
was,  that  the  company  were  not  common  carriers  of  coal,  and  that  they 
had'  not,  in  respect  of  the  matters  then  and  now  complained  of,  beea 
guilty  of  any  infraction  of  the  Railway  Traffic  Act. 

Manisty^  Q.  C,  was  called  upon  to  support  his  rule. — If  the  com* 
pany  have  the  means  of  carrying  coal  for  A.  B.,  a  colliery-owner,  and 
have  the  same  facilities,  subject  to  the  same  regulations  and  arrange- 
ments, for  carrying  coals  for  C.  D.,  a  coal-merchant, — the  law  does 
not^  it  is  submitted,  permit  them  to  say  that  they  will  deal  with  the 
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coal -owner  only,  and  will  not  carry  for  the  coal-merchant.  [Williams, 
J. — Is  not  that  saying  in  eflfect  that  the  company  are  common  carriers 
of  coal  ?  In  Johnson  v.  The  Midland  Railway  Company,  4  Exch.  867, 
it  was  held  that  the  86th  section  of  the  Railways  Claiuses  Consolida- 
tion Act,  8  &  9  Vict.  c.  20,  is  permissive  only,  and  that  a  railway 
company  who  under  it  elects  to  carry  goods,  is  subject  to  no  greater 
liability  than  attaches  to  carriers  at  common  law ;  and  therefore  such 
a  company  is  not  bound  to  carry  every  description  of  goods,  and  be- 
tween all  places  on  their  line,  but  only  such  goods  and  to  and  from 
places  as  they  have  publicly  professed  to  do,  and  have  convenience 
for  that  purpose.  Why  may  not  a  railway  company  say  that  they 
will  only  carry  for  wholesale  dealers?  Mellish,  Q.  C. — The  company 
do  not  profess  to  carry  for  all  coal-owners,  but  only  for  such  as  nave 
cells  allotted  to  them  at  the  different  depots,  where  the  coals  may  be 
conveniently  unloaded.]  The  question  is,  whether  the  law  justifies 
them  in  so  selecting  their  customers.  It  is  contrary,  it  is  submitted, 
to  the  whole  spirit  of  the  Railway  ^Traffic  Act.  [Williams,  r.gQo 
J. — I  think  we  are  precluded  from  entertaining  this  matter  by  *■ 
the  decision  which  this  court  came  to  in  1857.] 

Erle,  C.  J. — As  to  the  duty  of  the  company  as  carriers  at  comipon 
law,  the  case  of  Johnson  v.  The  Midland  Railway  Company,  4  Exch. 
867,  is  a  distinct  authority  to  show,  that,  as  a  general  rule,  railway 
companies  are  only  bound  to  carry  according  to  the  profession  they 
make.  And  I  am  of  opinion,  seeing  the  large  amount  of  traiSic  in 
coals  upon  the  North  Eastern  Railway, —  upwards  of  8,000,000  tons 
per  annuria, —  there  is  very  good  reason  for  the  company  saying  that 
they  will  carry  coals  for  colliery-owners  only.  These  may  wait  until 
the  company  are  ready  to  receive  them  ;  but  coals  belonging  to  others, 
when  once  afloat  on  the  line,  are  not  managed  with  the  same  facility. 
The  1st  section  of  Mr.  Card  well's  act  provides  "that  every  railway  com- 
pany, &c.,  shall  aflford  all  reasonable  facilities  for  the  receiving  and 
forwarding  and  delivering  of  traffic,  &c. ;  and  no  such  company  shall 
make  or  give  any  undue  or  unreasonable  preference  or  advantage  to  or 
in  favour  of  any  particular  person  or  company,  or  any  particular  de- 
scription of  traffic,  in  any  respect  whatsoever ;  nor  shall  any  such 
company  subject  any  particular  person  or  company,  or  any  particular 
description  of  traffic,  to  any  undue  or  unreasonable  prejudice  or  disad- 
vantage in  any  regpect  whatsoever."  It  appears  from  the  affidavit  of 
Captain  O'Brien  that  the  company  are  carrying  coals  under  the  regu- 
lations which  were  approved  of  by  this  court  in  the  year  1857.  The 
question  then  before  the  court  was  raised  upon  the  Traffic  Act.  It 
was  a  considered  judgment:  and  the  reasons  given  by  the  court  for 
the  conclusion  there  come  to  are  quite  .satisfactory  to  my  mind.  I 
think  the  company  have  a  perfect  right  to  say  that  *they  will  c^oqa 
carry  coals  only  for  colliery-owners.  For  the  reasons  alleged  •• 
by  them  in  their  affidavits,  it  is  evident  that  they  could  not  have  the 
same  control  over  the  traffic,  if  they  carried  coals  for  the  general  pub- 
lic. Mr.  Oxlade  says  to  the  company, —  ''Make  an  exception  in  my 
favour,  because  you  have  hitherto  carried  mv  coals  for  the  owners  of 
the  Cox  floe  colliery,  and  I  will  abide  by  all  your  regulations."  Tho 
answer  to  that,  is,  that,  if  the  company  do  this  for  Mr.  Oxlade,  they 
would  be  bound  to  do  it  for  all  the  Queen's  subjects,  and  so  would  de- 
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prive  themselves  of  the  benefit  of  the  complicated  arrangements  which 
they  have  found  it  necessary  to  adopt  in  order  to  insure  the  safe  and 
convenient  use  of  their  railways.  I  think  the  rule  must  be  discharged 
and  with  costs. 

Williams.  J. — I  am  quite  of  the  same  opinion.  I  think  the  prin- 
ciples laid  down  by  this  court  in  the  case  of  Oxlade  and  The  North 
Eastern  Railway  Company,  1  C.  B.  K  S.  454  (E.  C.  L.  R  vol.  87), 
must  govern  our  decision  here.  If  the  matter  is  to  undergo  any  fur- 
ther discussion,  it  must  be  by  way  of  appeal  against  the  decision  in 
that  case  and  also  against  the  decision  of  the  Court  of  Exchequer  in 
Johnson  v.  The  Midland  Railway  Company,  4  Exch.  367.  I  see 
nothing  in  the  system  which  the  company  have  adopted,  to  bring  them 
under  the  control  of  the  court  for  an  infringement  of  the  provisions 
of  Mr.  CardwelPs  act. 

The  rest  of  the  court  concurring, 

Rule  discharged,  with  costs. 


,.Q.T  'OXLADE  V.  THE  NORTH  EASTERN  RAILWAY  COM- 
^^^■1  PANY.    Jan.  28. 

The  dofendantfl  obtained  a  verdict  in  Jaly,  1862.  In  September,  the  plaintiff  Bled  a  petition 
in  bankruptcy,  and  in  November  he  was  atiyndged  entitled  to  his  discharge,  bat  the  formal  ordet 
was  not  drawn  up  nntil  the  18th  of  Angust,  1863.  In  November,  1862,  the  plaintiff  made  an 
unsaooessfnl  motion  for  a  rule  to  enter  the  verdlot  for  him.  There  being  a  demurrer  upon  the 
record  which  was  undisposed  of,  the  defendants  did  not  sign  final  judgment  and  tax  their  costs 
until  the  10th  of  August,  1863;  and  in  December  thej  issued  a  fi.  fa.,  under  which  certain  (after- 
acquired)  goods  of  the  plaintiff  were  seised : — Held,  that  the  costs  were  not  a  debt  or  a  contin- 
gent liability  provable  at  the  time  of  the  bankruptcy,  and  consequently  that  the  execatioB  was 
regular. 

In  the  year  1860,  the  plaintiff  brought  an  action  against  the  North 
Eastern  Eailway  Company  to  recover  back  certain  alleged  over- 
charges extorted  frono  him  by  the  company  for  the  conveyance  of 
certain  coals  rfor  the  plaintiff  upon  their  railway.  The  defendants 
pleaded  several  pleas  which  raised  issues  in  fact,  and  they  also 
demurred  to  t  part  of  the  declaration.  The  issues  of  fact  were  tried 
before  Martin,  B.,  at  the  Yorkshire  Summer  Assizes,  1860,  when  a 
verdict  was  found  for  the  plaintiff  upon  the  material  part  of  those 
issues,  leave  being  reserved  to  the  defendants  to  move  to  enter  the 
verdict  for  them.  A  rule  nisi  was  obtained  accordingly  in  Michael- 
mas Term  ;  and  upon  the  argument  of  that  rule  in  Hilary  Term,  1861, 
the  court  directed  that  the  verdict  should  be  entered  for  the  defend- 
ants, and  that  the  demurrer  should  be  withdrawn.  The  plaintiff 
appealed  against  that  decision ;  and  at  the  sittings  in  error  after 
Hilary  Term,  1862,  a  new  trial  was  awarded.  The  pleadings  were 
afterwards  amended,  and  a  demurrer  to  certain  counts  of  the  declara- 
tion was  placed  upon  the  record.  The  cause  was  tried  again  before 
Erie,  0.  J.,  at  the  sittings  in  London  after  Trinity  Term,  1862,  when 
a  verdict  was  found  for  the  defendants  upon  the  material  issues; 
execution  being  stayed  until  the  fifth  day  of  the  following  Michaelmas 
Term,  in  order  to  enable  the  plaintiff  to  move  the  court. 

On  the  3d  of  September,  1862,  the  plaintiff  filed  a  petition  in  the 
Yorkshire  county  court,  and  on  the  9th  was  duly  adiudicated  a  bank- 
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rupt.     On  the  1th  of  November,  he  passed  his  last  examination,  and 
was  adjudged  to  be  entitled  to  his  discharge. 

*0n  the  10th  of  March,  1862,  the  plaintiflF  moved  for  a  new  r#gQg 
trial,  on  the  grounds  of  misdirection  and  that  the  verdict  was  ^ 
against  the  weight  of  evidence.  No  rule  was  granted.  The  plaintiflF 
gave  notice  of  appeal,  but  did  not  proceed  with  it.  The  postea  was 
finally  settled  on  the  8d  of  December,  1862;  and  on  the  15th  an 
order  was  made  for  the  withdrawal  of  the  demurrer,  and  for  all  neces- 
sary amendments  consequent  thereon  to  be  made  in  the  record. 

On  the  1st  of  August,  1863,  the  defendants  signed  final  judgment 
in  the  action,  and  on  the  10th  their  costs  in  respect  of  the  issues 
found  for  them  were  taxed  and  allowed  at  187Z.  17^.  2c?. ;  and  a  fi.  fa. 
was  issued  on  the  14th  of  December  last,  under  which  the  sheriff 
seized  and  sold  certain  wagpns  and  coals  belonging  to  the  plaintiff. 

The  formal  order  of  discharge  under  s.  170  of  the  Bankruptcy  Act, 
1861,  was  not  drawn  up  until  the  18th  of  August,  1863. 

Oxlade,  in  person,  on  a  former  day  in  this  term,  obtained  a  rule  nisi 
to  set  aside  the  execution,  on  the  ground  that  these  costs  were  a  debt 
or  a  contingent  liability  which  might  have  been  proved  under  the 
bankruptcy.  He  referred  to  the  178th  and  181st  sections  of  the  12  & 
13  Vict.  c.  106,  and  the  180th  section  of  the  24  &  25  Vict.  c.  134. 
[The  Court  seemed  to  think  that  the  costs  would  be  provable  under 
s.  181  of  the  12  k  13  Vict.  c.  106,  and  the  149th  section  of  the  24  & 
25  Vict.  c.  134.] 

Mellish,  Q.  C,  now  showed  cause. — The  costs  in  question  did  not 
become  a  debt  provable  under  the  bankruptcy  until  they  were  taxed, 
viz.  on  the  IQth  of  August,  1863,  which  was  after  the  day  on  which 
the  bankrupt  obtained  his  order  of  discharge.  The  178th  r^aM 
•section  of  the  12  k  13  Vict.  c.  106,  has  no  application  to  ^ 
costs :  and  s.  181, — which  enacts,  that,  '*  if  any  defendant  shall  have 
obtained  any  judgment,  decree,  or  order  in  any  action  or  suit,  or  in 
the  matter  of  any  petition  (in  bankruptcy  or  lunacy)  against  any 
person  who  shall  hereafter  become  bankrupt,  such  defendant  shall  be 
entitled  to  prove  for  the  costs  which  he  shall  have  incurred  in  obtain- 
ing the  same,  although  such  costs  shall  not  have  been  taxed  at  the 
time  of  the  bankruptcy," — applies  only  to  a  case  where  the  judgment 
has  been  signed  and  the  costs  have  been  ascertained  and  become  due 
at  the  time  of  the  bankruptcy.  Debts  incurred  subsequently  to  the 
fiat  clearly  are  not  provable.  In  Ex  parte  Bell,  In  re  Laforest,  32 
Law  J.,  Bankruptcy,  50,  it  was  held  that  the  words  *'  order  of  dis- 
charge" in  the  Bankruptcy  Act,  1861,  denote  two  diflferent  things, — 
first,  the  order  made  by  the  court  on  the  application  of  the  bankrupt, 
and  which  is  made  and  pronounced  by  the  commissioner,  subject  to 
appeal,  and  is  recorded  in  the  proceedings, — and  secondly,  that  further 
document  or  certificate  which  is  formally  drawn  up  and  handed  over 
to  the  bankrupt  after  the  time  allowed  (by  s.  171)  for  appealing  has 
elapsed.  The  order  of  discharge  referred  to  by  the  1st  rule  of  the 
159eh  section  is  the  first  of  them,  and  the  date  from  which  it  takes 
efllect  is  the  time  when  it  is  pronounced  by  the  court:  consequently, 
where,  after  the  making  of  the  order  of  discharge  by  the  commis- 
sioner, but  before  the  expiration  of  the  time  (thirty  days)  required  by 
the  170th  section  to  elapse  before  the  order  of  discharge  should  be 
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drawn  up,  properly  devolyed  upon  tbe  bankrupt,  it  was  held  that  he, 
and  not  the  assignees,  was  entitled  to  it. 

Oxlade,  in  support  of  his  rule. — Tbe  liability  to  pay  these  costs  was 
i^or^cTi  a  contingent  liability  to  pay  money  ^within  the  178tb  section 
^^°J  of  the  12  &  13  Vict.  c.  106.  It  became  a  judgment-debt  before 
the  final  order  of  discharge  took  effect.  The  162d  section  of  tbe  24 
&  25  Vict.  0. 184, — which  enacts,  that,  "if  a  bankrupt,  after  the  order 
of  discharge  takes  effect,  be  arrested  or  detained  in  custody  for  a 
debt,  claim,  or  demand  provable  under  his  bankruptcy,  where  jadg- 
ment  has  been  obtained  before  the  order  of  discharge  tokes  effect,  the 
court  or  a  judge  of  a  superior  court  of  law  shall,  on  proof  of  the  order 
of  discharge,  and  unless  there  appear  good  reason  to  the  contrary, 
direct  the  officer  who  has  the  bankrupt  in  custody  to  discharge  him/'— 
shows  that  the  person  of  the  bankrupt  under  circumstances  like  these 
is  free  from  process;  and,  if  so,  it  is  submitted,  so  also  must  his 
goods  be. 

Erle,  C.  J. — I  am  of  opinion  that  this  rule  must  be  discharged. 
The  judgment  upon  which  the  execution  which  is  sought  to  be  set 
aside  was  issued,  was  signed  in  August,  1863.  It  was  a  judgment 
for  costs  upon  a  verdict  obtained  by  the  defendants  in  July,  1862. 
In  September,  1862,  the  plaintiff  petitioned  the  county  court  of  York- 
shire, and  on  tlie  9th  of  that  month  was  duly  adjudicated  a  bankrupt. 
On  the  4th  of  November  he  was  adjudged  to  be  entitled  to  his  dis- 
charge; but  the  formal  order  was  not  drawn  up  until  the  18th  of 
August,  1863.  The  question  which  we  have  now  to  decide,  is, 
whether  the  sum  for  which  the  judgment  was  signed  (the  taxed 
costs  of  the  defendants  in  the  action)  was  a  debt  due  to  the  defend- 
ants, and  for  which  they  might  have  proved,  at  the  time  of  the 
Elaintiff's  bankruptcy.  The  verdict  was  obtained  in  July,  1862: 
ut  a  verdict  is  not  a  judgment  for  costs :  it  may  be  set  aside,  and 
may  never  ripen  into  a  judgment.  Indeed,  in  this  case  leave  was 
given  to  the  plaintiff  to  move  to  set  aside  that  verdict:  and  he 
*6991  ^^^^'■^^sed  the  right  thus  reserved  to  him,  after  he  had  been 
^  adjudicated  a  bankrupt,  and  had  been  declared  entitled  to  his 
discharge.  The  plaintiff  contends,  that,  as  his  person  is  free  from 
process,  so  must  his  property  be  also,  and  that  the  judgment  for  these 
costs  was  a  debt  provable  by  virtue  either  of  the  12  &  13  Vict.  c.  106, 
or  of  the  24  &  25  Vict.  c.  134.  Now,  the  181st  sectiou  of  the  former 
statute  is  the  one  which  comes  nearest  to  the  present  case.  That 
section  enacts,  "  that,  if  any  plaintiff  in  any  action  at  law  or  suit  in 
equity,  or  petitioner  in  bankruptcy  or  lunacy,  shall  have  obtained 
any  judgment,  degree,  or  order  against  any  person  who  shall  hereafter 
become  bankrupt,  for  anv  debt  or  demand  in  respect  of  which  such 
plaintiff  or  petitioner  shall  prove  under  the  bankruptcy,  such  plaintiff 
or  petitioner  shall  also  be  entitled  to  prove  for  the  costs  which  he 
shall  have  incurred  in  obtaining  the  same,  although  such  costs  shall 
not  have  been  taxed  at  the  time  of  the  bankruptcy;  and,  if  any 
defendant  shall  have  obtained  any  judgment,  decree,  or  order  in  any 
such  action  or  suit,  or  in  the  matter  of  any  such  petition,  against  any 
person  who  shall  hereafter  become  bankrupt,  such  defendant  shall  be 
entitled  to  prove  for  the  costs  which  he  shall  have  incurred  in  obtain- 
ing the  same,  although  such  costs  shall  not  have  been  taxed  at  the 
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time  of  the  bankruptcy."  The  defendants  here  had  no  judgment  for 
these  costs  at  the  time  of  the  plaintiff's  bankruptcy.  I  am  therefore 
clearly  of  opinion  that  they  did  not  constitute  a  debt  provable  under 
that  section.  Nor  do  I  find  any  section  in  the  24  &  25  Yict.  c.  134 
which  gave  them  that  right 

Williams,  J. — I  am  entirely  of  the  same  opinion.  These  costs 
were  clearly  not  a  contingent  debt  or  liability  within  the  178th  sec- 
tion of  the  12  &  13  Yict.  *c.  108,  nor  a  debt  due  for  costs  at  r«^/)Q 
the  time  of  the  bankruptcy  within  s.  181.  ^  ' 

WiLLES,  J. — ^I  am  of  the  same  opinion.  A  distinction  used  to  be 
drawn  between  the  case  of  a  plaintiff  obtaining  a  verdict,  the  judg- 
ment upon  which  was  not  signed  or  the  costs  taxed  until  after  the 
bankruptcy,  in  an  action  of  debt,  and  a  verdict  ini  an  action  of  tort 
under  similar  circumstances.  In  the  former  case  the  amount  might 
be  proved ;  in  the  latter  not.  As  to  a  defendant,  however,  there  never 
was  any  doubt  until  the  passing  of  the  Bankrupt  Law  Consolidation 
Act,  1849  (12  &  13  Vict.  c.  106)  that  the  defendant  was  not  entitled 
to  prove  for  costs  unless  there  was  a  judgment  and  a  taxation  before 
the  bankruptcy.  And  even  after  the  6  G.  4,  c.  16,  had  introduced  a 
provision  in  favour  of  a  plaintiff  obtaining  his  costs  in  all  cases,  pro- 
vided a  verdict  was  obtained  before  the  bankruptcy^  the  judgment 
being  after,  this  court  in  a  case  of  Bir^  t;.  Moreau,  4  JBingh.  67  (E.  C. 
L.  B.  vol.  13),  12  J.  B.  Moore  226,  refused  to  adopt  what  was  said  to 
be  an  analogj  suggested  by  that  provision,  and  declined,  under  cir- 
cumstances similar  to  those  of  the  present  case,  to  rule  that  costs  due 
to  a  defendant  upon  a  verdict  before  the  bankruptcv,  the  judgment 
being  after  the  bankruptcy,  were  capable  of  proof  under  the  fiat. 
That  case  is  precisely  in  point,  and  must  govern  our  decision  here, 
unless  its  effect  has  l>een  annulled  by  the  181st  section  of  the  12  &  13 
Yict  c.  106,  which  for  the  first  time  introduced  a  provision  with 
respect  to  costs  due  to  a  defendant,  but  not  taxed  until  after  the  bank- 
ruptcy. That  section,  as  has  already  been  stated  by  my  Lord,  is 
clearly  confined,  not  in  construction  only,  but  in  language,  to  the  case 
of  a  judgment  obtained  before  the  bankruptcy, — before  the  inception 
of  the  proceedings  in  bankruptcy. 

♦Keating,  J. — I  am  of  the  same  opinion.  Until  the  month  r^yAi 
of  December.  1862,  the  North  Eastern  Railway  Companv  were  ^ 
not  in  a  condition  to  sign  judgment  for  these  costs.  In  that  month 
the  demurrer  was  removed  from  the  record.  That  was  long  after  the 
bankruptcy  of  Mr.  Oxlade,  and  consequently  these  costs  were  not 
provable.     The  rule  must  be  discharged. 

Erlb,  C.  J. — As  the  nlaintiff  was  rather  encouraged  by  the  court 
to  take  the  rule,  we  thinlc  it  is  hardlv  a  case  for  costs. 

Bale  discharged,  without  costs. 
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Where  goods  are  deposited  as  secnrity  for  the  repayment  of  a  loan  of  money  on  a  fntnre  day 
certain,  though  withoat  any  express  stipulation  that  the  pawnee  shall  hare  power  to  sell  in 
default  of  payment  on  the  day, — SembU  that  such  a  power  of  sale  is  implied  by  law  from  tb« 
nature  of  the  transaction. 

But,  where  there  is  no  stipulated  day  for  payment,  or  where  the  stipulated  time  has  been 
rendered  indefinite  by  a  subsequent  agreement  between  the  parties, — it  is  not  competent  to  the 
pawnee  to  sell  without  a  proper  demand  and  notice. 

A  notice  that  he  will  sell  unless  an  excessive  sum  be  paid  immediately,  is  not  sach  a  notice 
as  will  justify  the  sale. 

This  was  an  action  for  the  wrongful  conversion  of  two  pictures 
belonging  to  the  plaintiff.  The  defendant  pleaded  not  guiltj,  and 
that  the  goods  were  not  the  goods  of  the  plaintiff,  whereupon  issue 
was  joined. 

The  cause  was  tried  before  Williams,  J.,  at  the  first  sitting  at  West- 
minster in  Easter  Term  last,  when  the  facts  which  appeared  in  evi- 
dence were  as  follows: — The  plaintiff,  who  was  possessed  of  two 
pictures,  the  subjects  of  which  were  "  The  Opera  Cloak"  and  "  The 
i'ireman's  Dog,"  applied  to  the  defendant  for  a  loan  of  5?.,  for  which 
he  proposed  to  give  the  latter  a  promissory  note  at  one  month,  to  be 
*7021  s®^^^®^  ^y  *  charge  on  *the  pictures,  which  were  then  in  the 
-*  possession  of  one  Morton,  the  proprietor  of  a  place  of  amuse- 
ment called  The  Canterbury  Hall.  The  defendant  consented  to  this 
arrangement,  and  accordingly  gave  the  plaintiff  4L  receiving  from 
him  a  promissory  note  for  5l  (1?.  being  retained  for  interest  in  ad- 
vance), and  a  letter  addressed  to  the  person  in  whose  possession  the 
pictures  were,  to  the  following  effect: — 

**  Sir, — I  hereby  authorize  you  not  to  allow  the  two  pictures  placed 
by  me  in  your  gallery  to  be  given  up  to  any  one  except  Mr.  John 
Cubley  or  his  order.  "  R.  S.  PiGOT." 

"July  8d,  1862." 

The  note  not  having  been  paid  at  maturity,  the  defendant  wrote  to 
the  plaintiff.  It  was  then  arranged  between  them  that  further  time 
should  be  allowed  for  the  payment  of  the  note,  the  plaintiff  paying 
(as  the  jury  found)  lOs.  per  month  for  the  accommodation.  On  the 
17th  of  September,  the  defendant  wrote  to  the  plaintiff  as  follows: — 

"  Sir, — Unless  the  amount  of  my  claim  (6t  IO5.)  is  settled  by  you, 
I  shall  proceed  to  dispose  of  the  pictures  in  my  charge,  towards 
liquidation  of  the  same,  and  then  proceed  against  you  for  whatever 
balance  remains  afker  they  are  sold.  "  John  Cublet." 

"Mr.  R.  S.  Pigot." 

The  sum  thus  demanded  was  in  fact  17.  more  than  was  due  at  that 
time ;  and  the  letter  did  not  reach  the  hands  of  the  plaintiff  until 
December.  By  that  time  one  of  the  pictures  was  sold,  and  the  de- 
fendant had  put  up  the  other  to  be  rafSed  for.  The  two  pictures 
produced  62.  In  January,  1868,  the  plaintiff  tendered  to  the  defend- 
ant the  amount  due  upon  the  note,  with  the  stipulated  interest,  and 
demanded  back  his  pictures:  and,  upon  the  defendant's  refusal  to 
restore  them,  this  action  was  brought. 

*7031        *^^  ^^^  P^^^  ^^  ^^^  plaintiff  it  was  contended,  that  the  time 
^  for  the  repayment  of  the  loan  being  indefinite,  and  that,  the 
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defendant's  letter  of  the  17th  of  December  claiming  more  than  the  de- 
fendant was  entitled  tp,  the  sale  was  a  wroAgful  act. 

For  the  defendant  it  was  insisted  that  the  time  was  sufficiently  fixed 
by  the  agreement,  and  the  subsequent  extension  for  one  month  on 
payment  of  105.,  and  therefore  that  he  was  justified  in  selling. 

The  learned  judge  left  it  to  the  jury  to  say  whether  they  believed 
the  plaintifl^,  that  the  time  for  payment  of  the  note  had  been  postpon- 
ed indefinitely  in  consideration  of  lOs.  per  month,  or  .the  defendant, 
that  he  had  only  agreed  to  extend  the  period  for  one  month,  and 
whether  there  was  any  express  power  to  sell  the  pictures  on  default ; 
and  he  requested  them  to  find  what  was  the  value  of  the  pictures. 

The  jury  found  that  the  plaintiflTs  version  of  the  agreement  was  the 
true  one,  and  that  there  was  no  express  power  to  sell ;  and  they  assessed 
the  value  of  the  pictures  at  20Z.  The  learned  judge  intimated  an 
opinion  that  a  power  to  sell  the  pictures  on  default  was  to  be  implied 
from  the  circumstances ;  and  he  directed  a  verdict  to  be  enterea  for 
the  defendant,  reserving  leave  to  the  plaintiff  to  move  to  enter  it  for 
him  for  20Z.,  if  the  court  should  be  of  opinion  that  there  was  under 
the  circumstances  no  power  of  sale. 

Watkin  Williams,  in  Easter  Term,  obtained  a  rule  nisi  accord- 
ingly. 

David  Keane,  in  Trinity  Term,  showed  cause. — The  verdict,  it  is 
submitted,  was  properly  entered  for  the  defendant.  In  Pothonier  v, 
Dawson,  Holt  N.  P.  C.  383  (E.  C.  L.  R.  vol.  3),  it  was  held  by  Gibbs, 
C.  J.,  that,  if  goods  are  deposited  as  a  security  for  a  loan  of  money, 
such  deposit  *constitutes  something  more  than  the  right  of  lien ;  r^rrQA 
and  it  is  to  be  inferred  that  the  contract  between  the  parties  ^ 
is,  that,  if  the  borrower  do  not  repay  the  advance,  the  lender  shall  be 
at  liberty  to  reimburse  himself  by  the  sale  of  the  deposit.  The  Chief 
Justice  there  says :  *'  Undoubtedly,  as  a  general  proposition,  a  right 
of  lien  gives  no  right  to  sell  the  goods.  But,  when  goods  are  depo- 
sited by  way  of  security,  to  indemnify  a  party  against  a  loan  of  money, 
it  is  more  than  a  pledge.  The  lender's  -rights  are  more  extensive 
than  such  as  accrue  under  an  ordinary  lien  in  the  way  of  trade. 
These  goods  were  deposited  to  secure  a  loan.  It  may  be  inferred, 
therefore,  that  the  contract  was  this, — If  I,  the  borrower,  repay  the 
money,  you  must  re-deliver  the  goods.  But,  if  I  fail  to  repay  it,  you 
must  use  the  security  I  have  left  to  repay  yourself.  I  think  thereiore 
the  defendant  had  a  right  to  sell."  In  the  note  to  Story's  Equity 
Jurisprudence,  §1033,  the  learned  author  says  of  this  case^ — "There 
is  certainly  much  sound  sense  to  commend  itself  in  this  interpreta- 
tion of  the  contract  of  pledge  in  such  a  case."  It  is  precisely  this  case. 
Story  assumes  in  the  section  referred  to,  that  the  pledgee  may  after 
the  time  for  redemption  has  passed,  upon  due  notice  given  to  the 
pledgor,  sell  the  pledge  without  a  judicial  decree."  In  Story  on  Bail- 
ments, §  311,  it  is  said:  "The  case  of  pawns  seems  in  this  respect 
distinguishable  from  the  ordinary  case  of  liens ;  for,  a  mere  right  of 
lien  is  not  understood  to  carry  with  it  any  general  right  of  sale  to  se- 
cure an  indemnity.  The  foundation  of  the  distinction  rests  in  this, 
that  the  contract  of  pledge  carries  an  implication  that  the  security 
shall  be  made  effectual  to  discharge  the  obligation :  but,  in  the  case 
of  a  lien,  nothing  is  supposed  to  be  given  but  a  right  of  retention  or 
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♦70 "^1   d®^'*^®^*  unless  under  special  circumstances."  In  Tucker  v.  Wil- 

^^   son,  1  P.  Wms.  261,  where  an  Exchequer  annuity  •had  been 

assigned  for  securing  a  loan,  with  a  defeasance,  that  if  the  money  were 

Eaid  at  such  a  day,  the  assignment  should  be  void,  Lord  Harcourt 
eld  that  the  mortgagee  had  no  power  to  sell  on  default,  such  a 
power  not  having  been  expressly  reserved  to  him  by  the  deed ; 
but  the  decree  was  reversed  by  the  Lords, — Wilson,  app.,  Tooker,  resp., 
5  Bro.  P.  C.  193.  In  Martin  r.  Keid,  11  0.  B.  N.  S.  730  (E.  C.  L, 
B.  vol.  103),  a  doubt  is  suggested  as  to  the  right  of  a  pawnee  to 
sell  the  pledge,  where  no  day  has  been  fixed  for  the  payment  of  the 
sum  for  which  the  chattel  is  impignorated.  In  the  course  of  the  argu- 
ment in  that  case,  reference  is  made  to  a  note  of  Mr.  Smith  to  the  case 
of  Coggs  V.  Bernard,  in  1  Smith's  Leading  Cases,  5th  edit.  194,  where 
it  is  said :  '*  A  pawn  diflfers,  on  the  one  hand,  from  a  Zien,  which  con- 
veys no  right  to  sell  whatever,  but  only  a  right  to  retain  until  the  debt 
in  respect  of  which  the  lien  was  created  Jias  been  satisfied  [see  The 
Thames  Ironworks  Company  v.  The  Patent  Derrick  Company,  1 
Johns.  &  n.  93],  and  on  the  other  hand  from  a  mortgage^  which  conveys 
the  entire  property  of  the  thing  mortgaged  to  the  mortgagee  condi- 
tionally, so  that,  when  the  condition  is  broken,  the  property  remaina 
absolutely  in  the  mortgagee;  whereas,  a^pawn  never  conveys  the  gen- 
eral property  to  the  pawnee,  but  only  a  special  property  in  the  thing 
pawned ;  and  the  effect  of  a  default  in  payment  of  the  debt  by  the 
pawnor,  is,  not  to  vest  the  entire  property  of  the  thing  pledged  in  the 
pawnee,  but  to  give  him  a  power  to  dispose  of  it,  accounting  for  the  sur- 
plus, which  power,  if  he  neglect  to  use,  the  general  property  of  the 
thing  pawned  continues  in  the  pawnor,  who  has  a  right  at  any  time  to 
redeem  it," — citing  Com.  Dig.  Mortgage  (B.);  Walter  v.  Smith,  6  B.  & 
Aid.  439  (E.  C.  L.  E.  vol.  7);  Kemp  v.  Westbrook,  1  Ves.  Sen.  278  ; 
Demandray  v.  Metcalf,  Pre.  Ch.  419,  2  Vern.  691 ;  Vanderzee  v.  Willis, 
♦7061  ^  ^^^'  ^'  ^'  ^^  '  Ratcliff  v.  Davis,  Yelv.  178.  *In  another  part 
J  of  the  note  it  is  said,  that,  '*  if  the  pawnor  make  default  in  pay- 
ment at  the  stipulated  time,  the  pawnee  has  a  right  to  sell  the  pledge, 
and  this  he  may  do  of  his  own  accord,  without  any  previous  application 
to  a  court  of  equity," — referring  to  Pothonier  v,  Dawson.  Here,  the 
right  of  sale  attached  on  de&ult  being  made  in  payment  of  the  oL  on 
the  6th  of  August.  Having  thus  a  right  to  sell  on  the  7th,  the  defend- 
ant agrees,  iu  consideration  of  the  sum  of  10^.,  to  postpone  the  ex- 
ercise of  that  right  for  a  month, — or,  as  the  jury  have  wund,  for  an 
indefinite  time.  For  selling  in  the  meantime,  it  might  be  that  the 
defendant  may  be  liable  to  an  action  of  some  sort,  but  clearly  not  to  an 
action  for  a  wrongful  conversion.  The  fact  of  the  defendant  having 
demanded  more  than  he  was  entitled  to,  makes  no  difference.  This  is 
not  like  the  ca.se  of  a  demand  made  to  establish  a  forfeiture,  which 
was  required  to  be  in  the  striotly  proper  form  and  of  the  proper  sam. 
Take  the  ordinary  case  of  a  notice  of  dishonour,  which  need  not  be 
strictly  accurate  in  all  its  particulars,  but  which  is  sufficient  if 
it  substantially  points  out  to  the  drawer  or  other  party  to  whom  it  is 
addressed,  that  the  bill  has  been  dishonoured,  and  that  he  is  looked 
to  for  payment:  Stockman  v.  Parr,  11  M.  &  W.  809 ;  Bromage  v. 
Vanghan,  9  Q.  B.  608  (E,  0.  L.  R.  vol.  58).  So,  here»  it  is  submh- 
ted  that  the  defendant's  letter  of  the  17th  of  Septen^r  subetantiallj 


COMMON  BENCH  REPORTS.    (15  J.  SCOTT.    N.  S.)        706 

y 

conveyed  an  intimation  to  the  plaintiff,  that,  unless  the  sum  due  from 
bim  upon  the  note  was  paid,  the  defendant  would  proceed  to  sell  the 
pictures. 

Waikin  Williams^  in  support  of  the  rule. — It  does  not  follow  as  a 
matter  of  law,  that,  because  a  day  is  fixed  for  the  payment  of  the 
money,  that  is  necessarily  the  last  day  the  party  has  to  redeem  the 
pledge.  Something  subsequent  must  be  done.  The  power  of  r«i2A7 
♦sale. in  such  a  case  is  but  an  inference  of  fact  from  what  the  "- 
parties  are  assumed  to  have  intended.  Pothonier  v.  Dawson  is  the 
only  case  which  has  held, — and  that  rather  as  an  inference  of  fact, — 
that  the  power  of  sale  can  be  exercised  without  a  demand  of  the 
money,  and  without  notice  that  the  article  will  be  sold  unless  the 
advance  be  repaid.  The  observations  in  Mr.  Smith's  notes  to  Coggs 
V.  Bernard  refer  to  cases  where  there  is  a  stipulated  time  for  repay- 
ment, which  the  jury  have  negatived  in  this  case.  In  2  Kent's  Com- 
mentaries 581  (10th  edit  804),  the  law  is  thus  stated  :  "  At  common 
law,  if  the  pledge  was  not  redeemed  by  the  stipulated  time,  it  did 
not  then  become  the  absolute  property  of  the  pawnee,  but  he  was 
obliged  to  have  recourse  to  process  of  law  to  sell  the  pledge ;  and, 
until  that  was  done,  the  pawnor  was  entitled  to  redeem.  If  the  pledge 
was  for  an  indefinite  time,  the  creditor  might  at  any  time  call  upon 
the  debtor  to  redeem,  by  the  same  process  of  demand.  Where  no 
time  was  limited  for  the  redemption,  the  pawnor  had  his  own  lifetime 
to  redeem,  unless  the  creditor  in  the  mean  time  called  upon  him  to 
redeem :  and,  if  he  died  without  such  call,  the  right  to  redeem  de- 
scended to  his  personal  representatives:  The  law  now  is,  that,  after 
the  debt  is  due,  the  pawnee  may  not  only  proceed  personally  against 
the  pawnor  for  his  debt  without  selling  his  pawn,  for  it  is  only  a 
collateral  security,  but  he  has  the  election  of  two  remedies  upon  the 
pledge  itself  He  may  file  a  bill  in  Chancery,  and  have  a  judicial  sale 
under  a  regular  decree  of  foreclosure ;  and  this  has  frequently  been 
done  in  the  case  of  stock,  bonds,  plate,  and  other  chattels  pledged  for 
the  payment  of  the  debt.  But  the  pawnee  is  not  bound  to  wait  for  a 
sale  under  a  decree  of  foreclosure,  as  he  is  in  the  case  of  a  mortgage 
of  land  (though  Lord  Chancellor  Harcourt  once  held  *other-  r#7Qo 
wise);  and  he  may  sell  without  judicial  process,  upon  giving  | 
reasonable  notice  to  the  debtor  to  redeem.  This  was  so  settled  in  the 
cases  of  Tucker  v.  Wilson,  1  P.  Wms.  261,  5  Bro.  P.  C.  193,  and 
of  Lockwood  V.  Ewer,  2  Atk.  303.  The  notice  to  the  party  in  such 
cases  is,  however,  indispensable.  This  was  conceded  in  Tucker  v. 
Wilson,  and  it  has  since  been  so  ruled  in  this  country  (De  Lisle  v. 
Priestman,  1  Browne's  Penn.  R.  176 ;  Covell  v.  Gerts,  9  Law  Reporter 
for  July,  1846).  The  old  rule  existing  in  the  time  of  Glanville,  and 
which  is  now  the  rule  on  the  continent  of  Europe,  and  in  Scotland, 
required  a  judicial  sentence  to  warrant  the  sale.  The  Code  Napoleon 
(art.  2078)  has  retained  the  same  check,  and  requires  a  judicial  order 
for  the  sale ;  and  the  Code  of  Louisiana  has  followed  the  same  regu- 
lation. The  civil  law  allowed  the  pawnee  to  sell  in  case  of  default  of 
payment,  and  after  due  notice,  on  his  own  authority ;  but,  if  there 
was  no  special  agreement,  it  required  a  two  years'  notice  to  the  debtor, 
by  an  order  of  Justinian."  To  the  like  eflFeot  is  the  law  laid  down  in 
Addison  on  Contracts,  4th  edit.  825  et  seq.,  where  the  authorities  are 
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carefully  collected  and  reviewed.  Here,  on  tbe  application  of  the 
debtor,  a  new  contract  for  an  indefinite  extension  of  tbe  time  o( 
payment  is  entered  into  in  consideration  of  a  monthly  payment  of 
105.(a) 

Erle,  C.  J. — We  granted  a  rule  nisi  tbis  morning  in  a  case  of 
Johnson  v.  Stear,  which  seems  to  involve  the  same  question.  We 
will  therefore  suspend  our  judgment  in  tbis  case  until  that  rule  has 
been  argued,  so  that  one  consistent  decision  m^y  govern  tbe  two 
cases.(&)  Uur.  adv.  vuU, 

♦7091  *Erlk,  C.  J.,  now  delivered  the  judgment  of  the  court :  (c) — 
J  In  this  case  tbe  plaintiflF  sued  the  defendant  in  trover  for  tbe 
wrongful  sale  of  two  pictures.  They  bad  been  placed  in  tbe  defend- 
ant's bands  by  tbe  plaintiff  on  the  occasion  of  a  loan  of  5Z.,  for  which 
the  plaintiff  gave  the  defendant  a  promissory  note  at  a  month,  17. 
having  been  deducted  for  interest  in  advance.  When  the  note  became 
due,  viz.  on  the  6th  of  August,  1862,  the  defendant  applied  to  the 
plaintiff  for  tbe  amount.  But  he  requested  further  time  for  payment, 
which  the  defendant  allowed,  on  the  terms  of  10^.  a  month  being  paid 
for  interest.  According  to  the  defendant's  evidence,  a  single  month's 
time  wasgiv^n:  but  the  plaintiff  swore, — and  the  jury  believed  him, 
— that  the  extension  of  time  on  these  terms  was  indefinite.  After  the 
first  month^s  extended  time  bad  expired,  viz.  on  the  17th  of  Septem- 
ber, the  defendant  wrote  to  tbe  plaintiff  to  the  effect  that,  unless  the 
amount  of  his<;lairn  was  paid,  he  should  proceed  to  sell  tbe  pictures 
in  liquidation  of  it.  But,  by  mistake,  he  claimed  IZ.  too  much  by 
this  letter;  and  it  did  not  re^cb  the  plaintiff  till  he  returned  to  Lon- 
don in  November.  At  that  time  the  pictures  were  unsold.  No 
further  communication  took  place  between  him  and  tbe  defendant  till 
after  tbe  defendant  had  sold  the  pictures.  The  plaintiff  then  tendered 
the  defendant  the  debt,  with  the  stipulated  monthly  interest,  and  de- 
manded back  tbe  pictures.  But  the  defendant  declined  to  accept  tbe 
money,  on  the  ground  that  he  had  already  sold  them.  On  these  facts, 
the  question  arose,  whether  such  sale  was  unauthorized,  inasmuch  as 
tbe  jury  found  that  it  was  not  expressly  made  a  part  of  the  original 
*71D1  ^S^^^°^®°^i  .^hat  the  defendant  should  have  a  *power  to  sell  in 
^  default  of  due  payment  of  the  note.  Tbe  judge  at  the  trial 
thought  that  the  defendant  had  nevertheless  authority  to  sell,  inas- 
much as  the  deposit  was  made  as  a  security  for  tbe  payment  of  the 
debt  on  a  future  day  certain.  And  the  verdict  was  accordingly 
entered  for  the  defendant 

We  think  that  tbe  judge  was  right  as  to  this  point,  on  the  authority  of 
the  cases  collected  in  the  notes  to  Coggs  v.  Bernard,  in  Smith's  liead- 
ing  Oases^  5th  edit.  I7l,  and  the  I'eoent  decision  of  this  court  in  John- 
ton  t;.  Stear,  ant6,  p.  830. 

But  it  is  unnecessary  for  the  court  to  determine  this  que^ion, 
1)ecause  leave  was  also  given  to  move  to  enter  «  verdict  for  the  plain- 
tiff on  another  point,  viz.,  that,  before  tbe  power  lo  sell,  supposing  it 
to  have  been  conferred,  was  exercised,  the  parties  had  substituted  a 
new  agreement,  Under  which  the  time  for  payment^  and  eonseqtiently 

\€)  Tin  cMtt'WM  tgu^  bofon  Erh,  C.  J.,  WUliuu,  J.,'Bjl9%,  J.,  uid  KmIIb«,  J. 
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the  power  of  sale,  was  ladefiDitely  extended.  And,  on  this  latter 
point,  our  opinion  is  in  faTOur  of  the  plainti£f;  for,  although  it  was 
certainly  competent  to  either  party,  by  taking  proper  steps,  to  termi- 
nate the  new  arrangement,  yet  we  think  the  mere  sending  of  the  letter 
demanding  an  excessive  amount  had  uot  tbat  effect. 

The  verdict  must  therefore  be  entered  f(»r  the  plaintiff  for  20^.,  the 
damages  found  by  the  jury.  Bule  absolute  accordingly. 


The  court  expressed  the  opinion  in 
the  principal  case,  that,  where  the  time 
for  the  repayment  of  a  loan  is  fixed, 
the  pledgee  has  the  right,  at  the  expi- 
ration of  the  period  of  credit,  upon  de- 
fault to  sell  the  pledge;  dubiiaiury 
where  no  time  is  fixed :  Martin  v.  Eeid, 
11  G.  B.  N.  8.  730.  In  Davis  v.  Funk, 
the  same  point  was  decided  in  the  court 
helow;  but  though  argued  in  error, 
was  not,  in  fact,  raised  and  presented 
to  the  Supreme  Court  tot  determina- 
tion. The  point  had  heen  affirmed,  hy 
the  judge  who  tried  the  cause,  in  fa- 
vour of  the  party  who  became  the  plain- 
tiff in  error :  3  Wright  (Pa.  1861)  243. 
In  that  case  the  pledge  was  a  promis- 
sory note  given  as  collateral  security 
for  the  repayment  of  a  loan,  and  it  was 
contended  that  it  was  the  duty  of  the 
pledgee  to  collect  the  note  and  apply 
the  proceeds  to  the  payment  of  the 
debt  This  was  decided  in  Wheeler 
V.  Newbold,  16  N.  Y.  393;  Nelson  v. 
Edwards,  40  Barb.  279.  So  far  is  this 
true  that  he  is  liable  for  the  value  of 
the  note,  if  the  maker  becomes  insol- 
vent after  he  had  an  opportunity  to 
collect  it,  and  neglected  to  avail  him- 
self of  the  chance:  Lambertson  v. 
Wisdom,  12  Hinn.  (1867)  232.  But 
as  a  creditor  who  takes  a  negotiable 
note  as  ooUateral  security  for  an  advance 
made  at  the  time,  Gurtb  v.  Mohr,  18 
Wise.  (1664)  615,  or  for  an  extension 
of  (he  time  fer  the  payment  of  a  past 
indebtedness,  Pratt  v,  Ooman,  N.  Y. 
Transcript,  March  22, 1869,  is  a  holder 
fer  value,  it  should  seem  that  he  is  at 
ISbertj  to  nt^tiate  it  as  he  finds  it  con- 


venient. Promissory  notes  given  as 
collateral  security  were  sold  in  Lane  v* 
Bailey,  and  the  pledgee  was  ncTerthe- 
less  allowed  in  an  action  of  .trover  for 
the  conversion  to  set  off  the  amount  of 
the  debt :  47  Barb.  (N.  Y.  1866)  395 ; 
Fant  V.  Miller,  17  Grattan  (Va.  186T) 
187;  Brightman  v.  Reeves's  Ez'rs,  21 
Te»is  70. 

Where  an  agreement  confers  the 
right  to  sell  at  the  maturity  of  the 
debt,  the  pledgee,  though  he  has  the 
right,  is  not  bound  to  proceed  to  a  sale, 
and,  if  before  he  does  sell,  the  pledge 
has  depreciated  in  value,  he  is  not  lia- 
ble for  its  value  at  the  time  his  right 
to  dispose  of  it  accrued ;  but  only  for 
its  value  at  the  time  he  exercised  hil! 
right:  Robinson  v.  Hurley,  H  Iowa 
(1860)  410. 

In  France,  by  the  recent  law  .of 
Hay  23d  1868,  the  article  2078  of  the 
Code  Napol^n,  which  required  a  judi^ 
cial  sale  of  the  pledge,  has  been  re- 
pealed, and  the  creditor  may  now  sell 
at  public  sale  on  eight  days'  notice- 
<'Aux  teraes  du  oouvel  art.  93  du 
Code  de  Commerce,  le  cr^ncier  aon 
pay^  k  1  teh^anoe  pent,  huit  jours  aprti 
une  simple  signifioation  faite  au  d4bi- 
teur  et  au  tiers  qui  a  fourni  le  gsge, 
s'il  y  en  a  nn,  faire  proc^er  ^  la  vente 
publique  des  objets  donn^  en  gage. 
Toutefois,  11  ne  pent  jamais  stipule 
que  le  gage  lui  appartieadra  de  pleia 
droit,  on  qn'il  peurra  en  disposer  sans 
les  fonnaliMs  de  k  vente  publique, 
laquelle  netfk  faite  par  ministers  .de 
courtier  on  d'^nt  de  change:''  8 
J>0ls0l,  Code  K apolten  448. 
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«-..,    •BAETHOLOMEW  and  Others  v.  MARKWICK. 
^"^  Jan.  7. 

The  plaintiffs  and  defendant  entered  into  a  treaty  for  the  sale  and  purchase  of  a  large  qnan- 
ttty  of  fnrnitnre,  to  he  paid  for  half  in  cash  and  the  residue  by  bill  at  six  months.  A  portion 
of  the  goods  having  been  delivered  the  parties  disagreed,  and  the  defendant  wrote  to  the  phdn- 
tiffs  as  follows : — "  The  way  yon  do  your  business  will  not  suit  me.  I  have  an  aoeonnt  for  a 
large  amount  of  goods  not  purchased,  and  a  demand  made  for  payment,  opposed  to  treaty.  I 
now  close  all  further  orders,  and  desire  what  I  have  not  purchased  may  be  taken  off  my  pre< 
mises" :— Held,  that  the  plaintiffs  were  entitled  to  treat  this  letter  as  a  resciaion  of  the  coDtraet, 
and  to  sue  at  once  upon  a  quantum  valebant  for  the  goods  delivered  and  kept 

This  was  an  action  for  goods  sold  and  delivered.  Plea,  never 
indebted. 

At  the  trial  before  Keating,  J.,  at  the  sittings  at  Westminster  after 
last  Trinity  Term,  it  appeared  that  the  action  was  brought  to  recover 
the  price  of  certain  furniture  supplied  to  an  hotel  which  the  defendant 
was  about  to  open  in  Hanover  Square;  the  terms  on  which  the  goods 
were  sold,  being,  present  payment  ot  one-half  in  cash,  the  remainder  by 
bill  at  six  months.  The  first  portion  of  the  goods, —  which  amounted 
to  88Z.  175.,  after  deducting  for  certain  articles  not  in  accordance  with 
the  order, —  was  sent  on  or  about  the  8d  of  April,  1863.  The  whole 
supply  contemplated  would  amount  to  between  6001.  and  700?.  The 
plaintiflFs  requiring  payment  or  security  for  the  goods  already  sent, 
before  supplying  any  more,  the  defendant  on  the  17th  of  April  wrote 
to  them  as  follows : — 

"Gentlemen, —  The  way  you  do  your  business  will  not  suit  me.  I 
have  an  account  for  a  large  amount  of  goods  not  purchased,  and  a  de- 
mand made  for  payment,  opposed  to  treaty.  Your  salesman  well 
knows  my  terms :  and  I  now  close  all  further  orders,  and  desire  what 
I  have  not  purchased  may  be  taken  off  my  premises.  I  will  not  be 
responsible  for  them  against  damage.  Mark  Mabkwick." 

**I  shall  settle  your  amount  upon  the  terms  agreed,  when  cor- 
rected.    I  can  but  regret  my  recommendation." 

Some  further  communication  took  place  between  the  parties;  and, 
on  the  21st  of  April,  the  defendant  wrote  to  the  plaintiffs,  as  follows: 
*7121  *"Gentlemen, — I  am  surprised  at  what  I  have  heard,  that 
J  you  demand  security  for  further  orders.  You  will  give  me 
oause  for  this  fairly.  When  you  have  done  so,  or  upon  your  doing 
80,  I  am  ready  to  close  my  account  upon  the  terms  agreed  upon  and 
this  day  assented  to  by  you.  I  am  willing  also  to  carry  out  my  order 
in  good  faith  " — stating  certain  particulars, —  "and  pay  also  when  de- 
livered, upon  the  same  terms  as  agreed.  As  to  my  position,  I  know 
it^  and  what  is  in  my  possession  in  property,  and  which  in  three  or 
four  months  is  coming  to  me.  I  have  no  desire  to  have  goods  refused 
to  me :  but  I  can  do  without  them.  I  leave  you  to  carry  out  in  good 
f;]Litb;  after  reference  had  from  a  man  of  the  highest  standing:  and  I 
desire  to  know,  as  is  fair  to  me,  what  is  said  of  roe. 

**Mabk  Markwick.'] 

.Oq  the  part  of  th^,  defendant  it  was  objected  that  the  plaintifls 
sKould  have  declared  upon  the  special  contract,  and  could  not  recover 
on  the  count  for  goods  sold  and  delivered,  at  all  events  until  after  the 
expiration  of  the  six  months'  credit :  and  for  this  was  cited  Chitty  on 
Contracts,  6th  edit.  890. 
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For  the  plaintiffs  it  was  submitted  that  the  defendant's  letters 
amounted  to  a  rescision  or  repudiation  of  the  special  contract,  and  that 
consequently  the  plaintiffs  were  entitled  to  sue  for  goods  sold :  and 
the  following  passage  from  the  notes  to  Cutter  v.  Powell,  2  Smith's 
Leading  Cases,  4tb  edit.  15,  was  relied  on, —  "It  is  an  invariably  true 
proposition,  that,  wherever  one  of  the  parties  to  a  special  contract  not 
under  seal  has,  in  an  unqualified  manner,  refused  to  perform  his  side 
of  the  contract,  or  has  disabled  himself  from  performing  it  by  his  own 
act,  the  other  party  has  thereupon  a  right  to  elect  to  rescind  it  and 
may,  on  doing  so,  immediately  sue  on  a  quantum  meruit  for  anything 
which  he  has  done  under  it  previously  to  the  rescision :  *this,  r*»Ti  g 
it  is  apprehended,  is  established  by  Withers  v,  Reynolds,  2  B.  ^ 
&  Ad.  882,  Planchd  v.  Colburn,  8  Bingh.  14  (E.  C.  L.  R.  vol.  21),  1 
M.  k  Scott  51,  Franklin  v.  Miller,  4  Ad.  &  E.  599  (E.  C.  L.  R.  vol.  81), 
and  other  cases."    ' 

The  learned  judge  proposed  to  allow  the  plaintiffs  to  amend  their 
declaration:  but  they  declined  to  avail  themselves  of  the  permission. 
He  then  told  the  jury,  that,  if  they  thought  the  defendant  had  refused 
to  pay  the  moiety  in  cash  and  to  give  a  bill  at  the  stipulated  date  for 
the  residue,  that  would  amount  to  a  rescision  of  the  contract,  and 
entitle  the  plaintiffs  to  sue  on  a  quantum  meruit. 

The  jury  returned  a  verdict  for  the  plaintiffs,  damages  88Z.  175. 

Coleridge,  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection. — He  referred  to  Cbitty  on 
Contracts,  6th  edit.  890,  and  to  the  case  of  Paul  v.  Dod,  2  C.  B,  800 
(E.  C.  L.  R.  vol.  52). 

O'-Brien,  Serjt.,  and  H.  Matthews,  showed  cause. — It  may  be  conceded 
that  it  is  not  every  breach  of  a  contract  that  will  entitle  one  party  to 
it  to  treat  it  as  being  rescinded.  It  would  perhaps  be  dif^cult  to  de- 
fine the  rule  more  clearly  than  is  done  in  the  note  to  Cutter  v,  Powell, 
2  Smith's  Leading  Cases,  5th  edit.  34,  where  it  is  said  that  ^'the 
breach  of  contract  which  entitles  the  other  contractor  to  rescind,  must 
consist  of  the  non-performance  of  something  essential."  Where  one 
of  the  parties  does  anything  to  prevent  the  t>bligations  of  the  contract 
attaching  upon  him,  that  amounts  to  a  rescision,  according  to  the  prin- 
ciple laid  down  by  the  Court  of  Queen's  Bench  in  Hochster  v.  De  la 
Tour,  2  Ellis  &  B.  678  (E.  C.  L.  R.  vol.  75).  The  contract  here,  as 
proved  by  the  plaintiffs'  foreman,  was,  that  the  defendant  would  pay 
for  the  goods,  half  in  cash,  the  remainder  by  bill  at  six  months.  By 
his  letter  of  the  17th  of  April,  the  ^defendant  rendered  the  fur-  r^n^A 
ther  performance  of  that  contract  impossible,  and  the  plaintiff  '■ 
was  entitled  to  treat  it  as  rescinded.  In  Lee  v,  Risdon,  7  Taunt.  188 
(E.  C.  L.  R.  vol.  2),  where  the  agreement  was  that  the  goods  should 
be  paid  for  by  a  bill  at  three  months,  it  was  objected  that  the  plaintiff 
was  not  entitled  to  sue  for  goods  sold  and  delivered  before  the  expira- 
tion of  the  three  months,  the  defendant  having  refused  to  accept  the 
bill;  but  Gibbs,  C.  J.,  overruled  the  objection,  holding  that,  the  de- 
fendant having  by  his  refusal  to  accept  the  bill  repudiated  the  contract, 
the  plaintiff  had  a  right  to  repudiate  it  also.  In  Paul  v,  Dod,  2  C.  B. 
800  (E.  C.  L.  R.  vol.  52),  the  contract  was  entirely  performed  on  the 
one  side :  nothing  remained  to  be  done  on  the  other  side  but  the  pay- 
ment of  the  money.     [Erlb,  C.  J. — No  doubt,  the  plaintiff  had  a 
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right  to  say  that  the  contract  was  at  an  end :  the  debateable  ground  la, 
whether  he  was  entitled  to  sue  for  goods  sold  and  delivered.]  To  the 
extent  of  half  the  goods,  at  all  events,  he  was,  upon  the  count  on  an 
account  stated :  Chisman  tr.  Count,  2  M.  &  G.  807,  2  Scott,  N.  R.  569. 
Coleridge,  Q.  C,  and  Ortffits,  in  support  of  the  rule. — In  Mussen  p. 
Price,  4  East  147,  it  was  distinctly  held,  that,  where  goods  are  sold 
upon  a  contract  that  the  vendee  shall  pay  for  them  in  three  months,  by 
a  hill  at  two  months,  that  is  a  contract  for  a  credit  of  five  months,  and 
therefore  that  assumpsit  cannot  be  brought  at  the  end  of  three  months, 
ttpon  the  neglect  of  the  vendee  to  give  his  bill  at  two  months,— th« 
Vendor's  remedy  being  by  a  special  action  on  the  case  for  damages  for 
the  breach  of  contract  in  not  giving  such  bill.  In  Chitty  on  Con- 
tracts, 6th  edit.  390,  it  is  said,  that,  "  where  hy  the  terms  of  the  con- 
tract the  goods  are  to  be  paid  for  by  a  bill  of  exchange  or  promissory 
note,  or  partly  in  money  and  partly  in  bills,  and  the  vendee  refuses  to 
*7151  S^^®  either,  it  is  necessary  to  *declare  against  him  specially  for 
-'  such  default ;  and  neither  the  price  of  the  goods  nor  the  amount 
of  the  stipulated  cash  payment  can  be  recovered  on  the  common  counts 
until  the  period  of  credit  has  expired :"  for  which  the  following  autho- 
rities are  cited,— Paul  v.  Dod,  2  C.  B.  800  (E.  C.  L.  E.  vol.  62),  Mus- 
sen V.  Price,  4  East  147,  Button  v,  Solomonson,  8  B.  &  P.  582,  Swan- 
cott  V.  Westgarth,  4  East  75,  Holt  v.  Odber,  11  East  118,  Brooke  tr. 
White,  1  N.  R.  330,  and  Helps  v.  Winterbottom,  2  B.  &  Ad.  431  (E. 
C.  L.  R.  vol.  22).  In  Paul  v.  Dod,  A.  sold  goods  to  B.,  to  be  paid  for 
partly  in  cash  and  the  residue  by  bills  at  intervals  of  three  months 
each ;  and  it  was  held  that  the  payment  of  the  money  and  the  de- 
livery of  the  bills  did  not  constitute  a  condition^  so  as  to  entitle  A.  upon 
non-payment  of  the  money  and  non-delivery  of  the  bills  to  sue  as  for 
good!s  sold  and  delivered,  without  waiting  the  expiration  of  the  credit; 
and  that  such  action  could  not  be  maintained  for  the  amount  of  the 
stipulated  cash  payment,  but  that  A.'s  remedy  was  by  special  action 
on  the  express  contract.  "  No  part  of  the  goods,"  said  Tindal,  C.  J., 
"can  be  singled  out  for  gayment  by  cash.  The  contract  was,  to  pay 
for  the  entire  goods  SOL  in  cash,  and  the  residue  by  instalments  of  W. 
at  each  succeeding  three  months,  to  be  secured  by  bills.  The  plaintiff 
should  have  declared  upon  the  special  contract,  under  which  the  de- 
fendants would  have  been  clearly  liable.  He  cannot,  however,  main- 
tain an  action  upon  an  implied  contract  until  the  expiration  of  the 
Eeriod  at  which  the  entire  debt  would  have  become  due.*'  That  case 
as  never  been  overruled  or  doubted ;  and  it  is  precisely  applicahle. 
There  is  ho  pretence  for  saying  there  was  any  contract  for  any  definite 
amount  of  goods. 

Erle,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged 
The  action  is  brought  for  goods  sold  and  delivered.  It  appears  that 
*7161  ^^^  plaintifls  and  defendant  *early  in  April  last  entered  into  a 
-'  treaty  for  the  sale  and  delivery  of  a  large  quantity  of  furniture, 
which  the  defendant  was  to  pay  for  half  in  cash  and  half  by  bill  at  six 
months.  Under  this  contract,  certain  goods  were  delivered  some  of 
which,  to  the  value  of  88Z.  175.,  were  retained  by  the  dfefendanl.  Dis- 
putes then  arose  between  the  parties,  and  on  the  17th  of  April  the  de- 
fendant wrote  a  letter,  in  which  he  says, —  **The  way  you  do  youi 
business  will  not  suit  me.     I  have  an  account  for  a  large  amount  of 
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goods  not  purchased,  and  a  demand  made  for  payment,  opposed  to 
treaty.  I  now  close  all  further  orders,  and  desire  what  I  have  not 
purchased  may  be  taken  off  my  premises."  Neither  cash  nor  bill  was 
given  for  the  goods  kept.  No  doubt,  the  plaintiffs  could  have  main- 
tained an  action  upon  the  special  contract,  if  the  contract  had  remained 
open ;  and  for  the  purposes  of  this  case  it  is  conceded  that  he  could 
not  have  sued  for  goods  sold  and  delivered.  But  it  appears  to  me 
that  the  defendant's  letter  amounted  to  a  putting  an  ena  to  the  con- 
tract, and  that  the  plaintiffs  had  a  right  to  treat  it  as  rescinded,  and  to 
sue  for  the  fair  value  of  the  goods  which  had  been  delivered  and  kept. 
The  authorities  as  to  what  will  amount  to  such  a  rescision  of  a  con- 
tract as  to  entitle  the  plaintiff  to  sue  upon  a  quantum  meruit,  were 
very  much  discussed  during  my  time  in  the  Court  of  Queen's  Bench, 
in  the  case  of  Hochster  v.  De  la  Tour,  2  Ellis  &  B.  678  (E.  0.  L,  R. 
vol.  75),  and  in  some  subsequent  case8.(a!)  Those  authorities,  I  think, 
warrant  us  in  holding  that  the  plaintiff  was  entitled  to  treat  the  con- 
tract as  rescinded,  and  to  sue  for  goods  sold  and  delivered. 

The  rest  of  the  court  concurring.  *  Rule  discharged. 

(a)  See  Arery  o.  Bowden,  5  Sllis  ft  B.  714  (B.  0.  L.  R.  toL  86),  in  error,  6  BlUi  ft  B,  959 
(B.  C.  L.  &,  ToL  88),  and  £eid  v.  Hoakins,  5  BUis  ft  B.  729,  in  error,  0  BUis  ft  B.  953. 


♦SMART  and  Another,  Aesigncea  of  JOHN  LEWIS,  a  Bank-  r^^7-- 
rupt,  V.  JONES  and  Others,  ExeoutorB  of  ANTHONY  ^  ^^' 
HILL,  deceased.    Jan.  25. 

A.  agreed  with  B.,  that  B.  might  dig  and  earry  away  einden  from  a  certain  cinder-tip,  the 
property  of  A.,  B.  paying  A.  a  certain  price  per  ton : — Held,  that  this  agreement  need  pot  bt 
by  deed. 

Ths  declaration  stated,  that,  before  the  bankruptcy  of  the  said 
John  Lewis,  a  certain  agreement  was  made  and  entered  into  between 
the  said  Anthony  Hill  and  the  said  John  Lewis,  which  said  agreement 
was  and  is  in  the  words  and  figures  followihg,  that  is  to  say, — *' Mem- 
orandum of  an  agreement  made  and  entered  into  this  13th  day  of 
March,  1862,  between  Anthony  Hill,  of  Plymouth  Iron  Works,  in 
the  county  of  Glamorgan,  of  the  one  part,  and  John  Lewis,  of  CardiflF, 
in  the  same  county,  broker,  of  the  other  part.  The  said  Anthony 
Hill  agrees  with  the  said  John  Lewis  that  he  the  said  John  Lewi^ 
may  dig  and  carry  away  cinders  from  a  certain  cinder-tip,  the  property 
of  the  said  Anthony  Hill,  at  New  Weir,  near  Whitchurch,  in  the  county 
of  Hereford,  the  said  John  Lewis  paying  to  the  said  Anthony  Hill  the 
sum  of  25.  per  ton  of  2240  lbs.  weignt,  for  every  ton  of  cinders  so  dusj 
and  carried  away;  the  accounts  between  them  to  be  made  up  ana 
settled  every  quarter,  that  is  to  say,  the  1st  day  of  June,  the  Ist  day 
of  September,  the  1st  day  of  December,  and  the  1st  day  of  March  in 
every  year ;  and  the  money  then  found  to  be  due  to  the  said  Anthony 
Hill  shall  then  be  paid  by  the  said  John  Lewis.  The  said  John  Lewis 
agrees  to  leave  the  sum  of  50Z.  already  deposited  in  the  West  of 
England  Bank  as  a  security  for  the  fulfilment  of  this  agreemeut,  and 
that  the  same  remain  to  secure  any  loss  that  may  be  sustained  by  the 
said  Anthony  Hill  for  any  breach  or  non-performance  thereof,  and 
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shall  be  deposited  in  the  joint  names  of  the  said  Anthony  Hill  and 
»71fi1  J^^°  Lewis;  that  this  *agreement  may  be  terminable  at  any 
J  time  by  one  first  giving  to  the  other  six  months*  previous 
notice  in  writing.  And  the  said  Anthony  Hill  agrees,  on  the  fulfil- 
ment and  completion  of  this  agreement,  and  payment  of  all  sums  due 
to  him  hereunder,  to  pay  over  or  transfer  the  said  sura  of  50/.  to  the 
said  John  Lewis.  As  witness  our  hands  the  day  and  year  above 
written :"  Averment,  that  all  things  were  done  and  happened,  and 
all  times  elapsed  necessary  to  entitle  the  plaintiffs  to  maintain  this 
action  for  the  breaches  hereinafter  mentioned;  yet  the  said  cinder-tip 
was  not,  at  the  time  of  the  making  of  the  said  agreement,  or  at  any 
time  afterwards,  the  property  of  the  said  Anthony  Hill,  and  the  said 
John  Lewis  could  not  dig  and  carry  away,  and  the  said  Anthony  Hill 
never  could  authorize  him  to  dig  or  carry  away,  cinders  from  the  said 
cinder-tip ;  but  the  said  John  Lewis  was  wholly  prevented  from  so 
doing;  whereby  the  said  John  Lewis  was  unable  to  obtain  the  said 
cinders,  and  lost  the  profit  which  he  would  have  made  therefrom,  and 
also  lost  the  said  sum  of  502.  and  all  the  use  and  benefit  of  the  agree- 
ment, and  was  put  to  great  charges  and  expenses  in  bringing  an  action 
of  trespass  against  the  person  entitled  to  the  property  of  the  said 
cinder-tip,  and  had  to  discontinue  the  said  action,  and  to  pay  the  costs 
thereof:  Claim,  2000Z. 

Second  plea, — that  the  said  cinder-tip  was  part  and  parcel  of  the 
land,  and  of  the  earth  and  soil  thereof,  and  that  the  said  agreement 
was  not  under  seal,  nor  the  deed  of  the  said  Anthony  Hill. 

Demurrer, — the  ground  alleged  in  the  margin  being,  that  "an 
agreement  for  digging  gravel,  sand,  or  other  part  of  the  soil  of  land, 
is  perfectly  valid  though  not  made  by  deed."  Joinder. 
*7191  Gtff^^d  (with  whom  was  Bovill,  Q.  C),  for  the  *plaintiff3.(a) 
^  The  plea  seems  to  assume  that  there  is  some  rule  of  law  which 
prohibits  a  man  from  entering  into  an  agreement  to  convey  an  estate 
or  to  confer  an  easement.  In  the  elaborate  judgment  of  Alderson,  B., 
in  Wood  V.  Leadbitter,  13  M.  &  W.  838,  the  distinction  is  expressly 
taken  between  an  action  upon  the  contract  and  an  action  which 
assumes  that  some  interest  is  conferred.  Speaking  of  Wood  r.  Lake, 
Sayer  3,  cited  by  Gibbs,  C.  J.,  in  Tayler  v.  Waters,  7  Taunt.  374  (E. 
C.  L.  R.  vol.  2),  2  Marsh.  651  (E.  C.  L.  R.  vol.  4)  (where  is  was  held 
that  a  beneficial  license,  to  be  exercised  upon  land,  may  be  granted 
without  deed),  that  learned  judge  says, — "If  the  court  proceSied  on 
the  ground  that  the  plaintiff  had  acquired  the  easement  by  the  parol 
license,  we  do  not  think  it  can  be  supported.  But  the  case  may  per- 
haps have  been  decided  on  another  ground.  The  defendant  himself 
was  the  party  who  had  agreed  to  give  the  easement  to  the  plaintifi*; 
and,  although  the  action  is  stated  to  have  been  an  action  on  ike  case^ 
it  may  have  been  a  mere  assumpsit^ — an  action  on  the  case  on  promises  ; 
and  in  such  an  action  the  plaintiff  would  certainly  be  entitled  to 

(a)  The  points  marked  for  argament  on  the  part  of  the  plaintiffs  were  as  follows : — 
"  That  the  plea  is  bad,  because,  thjtugh  an  irrevocable  license  to  dig  part  of  the  soil  cannot 
be  granted  without  deed,  yet  a  contract  about  such  digging  is  perfeotlj  valid,  so  as  to  entitle 
a  party  to  sue  for  breach  of  contract,  though  not  to  olaim  an  interest  In  the  toil ;  sind  becanse 
a  contract,  for  sufficient  consideration,  by  which  a  man  warrants  that  ho  is  entitled  to  a  tree, 
to  gravel,  or  to  any  other  part  of  the  soil,  and  agrees  that  the  other  contracting  party  may  eat 
the  tree  or  dig  the  soil,  is  perfectly  good  as  a  contract." 
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recover,  if  the  contract  was  not  (and  probably  the  court  considered  it 
was  not)  a  contract  concerning  land,  within  the  dth  section  of  the 
Statute  of  Frauds."  That,  it  is  submitted,  is  an  express  authority  in 
favour  of  the  plaintiffs'  contention  *here.  This  contract  is  not  r^^on 
open  to  the  objection  which  was  held  to  be  fatal  in  Bird  v,  '■ 
Higginson,  2  Ad.  &  E.  696  (E.  C.  L.  R.  vol.  29),  4  N.  &  M.  505.  It 
is  a  contract  for  the  sale  of  the  cinder-tips,  the  vendee, being  at  liberty 
to  dig  the  cinders  for  himself  The  agreement  contains  an  express 
warranty  that  the  cinder-tips  are  the  property  of  the  testator.  In 
Bond  tr.  Rosling,  1  Best  k  Smith  371,  by  an  agreement  not  under 
seal  the  plaintiff  agreed  to  let  and  the  defendant  to  hire  certain  pre- 
mises for  seven  years ;  and  it  was  further  agreed  that  a  good  and 
sufficient  lease,  embodying  the  terms  of  the  agreement,  should  be 
prepared  at  the  joint  expense  of  the  parties:  in  an  action  for  not 
accepting  a  lease,  it  was  held,  that,  though  the  instrument  was  void 
as  a  lease,  by  the  8  &  9  Vict.  c.  106,  s.  3,  it  was  good  as  an  agreement. 
"Why,"  says  Blackburn,  J.,  '* should  the  instrument  be  void  because 
it  says,  that,  until  a  formal  lease  is  executed,  the  party  going  into 
possession  shall  be  tenant  to  the  party  letting  him  in  ?  The  words 
of  Stat.  8  &  9  Vict.  c.  106,  s.  8,  mean  no  more  than  that  the  instru- 
ment, not  being  a  deed,  shall  pass  no  interest."  Wightman,  J.,  said: 
"  This  instrument  is  void  as  a  lease ;  but  it  contains  a  valid  agree- 
ment." And  Cockburn,  C.  J.,  said :  "  The  statute  8  &  9  Vict.  c.  106, 
a.  3,  makes  void  that  part  of  the  agreement  which  would  operate  as  a 
present  demise,  but  leaves  an  agreement  to  take  a  lease." 

Ooleridgef  Q.  C.  (with  whom  was  Coxon),  contra.(a) — The  agreement 
declared  upon  is  wholly  inoperative  *unless  it  is  treated  as  an  r^^oi 
agreement  with  reference  to  a  profit  4  prendre:  and,  if  that  be  ^ 
so,  it  is  clearly  void  for  not  being  under  seal.  The  declaration  is  not 
for  not  granting,  but  for  obstructing  the  bankrupt  in  the  enjoyment 
of  that  which  the  agreement  professed  to  grant.  Whether  the  testator 
had  or  had  not  the  right  to  grant,  is  wholly  immaterial.  Stratton  v. 
Pettit,  16  C.  B.  420,  is  expressly  in  point.  There,  by  articles  of 
agreement  between  A.  and  13.,  it  was  witnessed  that  A.  agreed  to  let 
and  B.  agreed  to  take  certain  premises  then  in  the  possession  of  B., 
for  the  term  oijive  years;  and  A.  also  agreed  to  sell  and  B.  agreed  to 
purchase  the  fee-simple  of  the  premises,  to  be  conveyed  to  B.  his 
heirs,  &c.,  absolutely,  at  the  end  of  the  said  five  years,  provided  B.,  his 
heirs,  &c.,  should  have  in  the  meantime  quietly  occupied  and  not  have 
been  evicted  from  the  premises ;  yielding  and  rendering  by  B.  unto 
A.,  as  well  for  the  rent  or  use  of  the  said  premises  for  five  years,  as 
for  the  said  purchase  thereof,  70Z.  in  and  by  seventy  shares  of  11. 
each  in  the  Birkbeck  Life  Assurance  Company,  the  receipt  and 
delivery  unto  A.  of  the  said  shares  of  the  value  of  70?.,  in  full  for  the 
said  rent  and  purchase,  A.  thereby  admitted:  and  it  was  further 
agreed,  that,  should  B.  be  legally  ejected  from  the  premises  within  or 

(a)  The  poiots  marked  for  argnment  on  the  part  of  the  defeodaDts  were  as  follows : — 

"1.  That  the  alleged  agreement  is  for  the  enjoyment  of  a  profit  il  prendre,  bj  taking  parcel 
of  the  soil,  and,  in  order  to  be  ralid,  it  onght  to  have  been  under  seal : 

*'  2.  That  a  profit  k  prendre  can  only  be  granted  by  deed : 

"3.  That,  the  alleged  agreement  not  being  under  seal,  no  action  will  lie  upon  it  for  son- 
enjoyment  of  the  profit  i  prendre  : 

«4.  That  there  is  no  warranty  of  title,  and,  in  the  absence  of  fraud,  no  cause  of  action." 
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daring  the  term  of  five  years,  A.  should  pay  or  refund  to  B.,  eilW 
in  cash  or  in  the  said  shares,  at  and  after  the  rate  of  7L  10s,  per 
annum  for  the  portion  of  the  term  unexpired  at  the  time  of  such 
eyiotion,  and  that  A.  should  also  indemnify  B.  against  all  loss  and 
expense  in  maintaining  possession :  and  it  was  further  agreed  that  do 
*7221  ^^^^^^^^   ^^   investigation   of  title  should   *be   permitted  or 

J  required  beyond  evidence  of  the  seisin  and  possession  as 
owner  by  A.  and  his  ancestors  for  twenty-one  years  and  upwards  last 
past ;  and  that  B.  should  immediately  do  and  execute  all  acts  neces- 
sary to  transfer  and  vest  the  said  seventy  shares  in  A.  It  was  held 
that  the  intention  of  the  parties,  to  be  collected  from  the  language  of 
the  instrument,  was,  that  it  should  take  effect  as  a  lease,  and  conse- 
quently that  it  was  void  as  such  by  the  3d  section  of  the  8  &  9  Vict. 
c.  106,  not  being  by  deed.  [Willes,  J.,  referred  to  Tress  v.  Savage, 
3  Ellis  &  B.  36  (E.'O.  L.  S.  vol.  77).]  In  Tooker  v.  Smith.  1  Hurlst. 
k  N.  732,  an  agreement  for  a  lease  of  a  farm  contained  a  stipulation 
that  the  tenancy  should  continue  until  after  two  years'  notice  to  quit 
had  been  given.  The  tenant  occupied  the  farm,  and  paid  rent  for 
some  years,  but  no  lease  was  executed.  It  being  held  that  this 
instrument  could  not  enure  as  a  lease,  the  question  arose  whether  it 
could  operate  as  a  tenancy  from  year  to  year  upon  the  terms  of  the 
written  mstrument,  one  of  which  was  that  the  land  should  be  culti- 
vated according  to  the  four  course  system :  and  it  was  held  that  it 
might.  [WiLLBS,  J. — Do  you  contend  that  the  defendants  would 
not  have  been  liable  to  an  action  upon  this  agreement,  if  they  had  by 
locking  a  gate  prevented  the  bankrupt  from  getting  at  the  cinder- 
tips?]  Wood  V.  Leadbitter,  13  M.  &  W.  838,  shows  that  they  would 
not.  [Williams,  J.,  referred  to  Smith  v.  Neale,  2  C.  B.  N.  S.  67  (E. 
C.  L.  B.  vol.  89).]  It  might  be  that  an  action  would  lie  against  the 
testator  for  not  having  granted  that  which  he  professed  to  grant.  But 
here  it  is  assumed  that  there  was  a  grant.  If  the  contract  could  not 
by  law  pass  the  authority  it  professes  to  grant,  the  plea  is  a  good 
answer  to  the  declaration. 

Gifford  was  not  called  upon  to  reply. 
♦7231       *I^^LE,  0.  J. — I  am  of  opinion  that  our  judgment  must  be 

^  for  the  plaintiflFs.  I  have  been  unable  to  see  any  of  the  diflScul- 
ties  which  some  of  my  learned  Brethren  seem  to  have  felt  in  reference 
to  the  authorities.  It  seems  to  me  to  be  simply  a  question  whether, 
where  a  party  has  entered  into  a  valid  contract,  and  has  broken  it,  an 
action  will  lie  for  such  breach.  It  does  not  need  much  authority  to 
dispose  of  that  question.  The  testator  agreed  with  Lewis  that  Lewis 
might  dig  and  carry  away  cinders  from  a  certain  cinder- tip,  which  is 
described  as  the  property  of  the  testator;  and  when  Lewis,  in  pursu- 
ance of  the  agreement,  went  to  the  place  to  exercise  his  right  under 
the  agreement,  he  was  prevented  from  doing  so.  Suppose  the  place 
where  the  cinders  were  had  been  fenced  round,  and  the  gate  giving 
access  to  it  had  been  locked,  and  the  agreement  had  been,  tbat^  in 
consideration  of  certain  payments  to  be  made  by  Lewis,  the  testator 
promised  that  the  gate  should  be  open  so  that  Lewis  might  enter  and 
take  the  cinders,  it  would  be  quite  immaterial  whether  the  gate  was 
locked  by  the  testator  or  by  a  third  person.  A  man  may  if  he  pleases 
contract  to  sell  another  man's  goods,  or  to  do  a  thing  which  he  can- 
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not  do ;  still,  If  he  makesr  the  contract  or  promise,  he  is  liable  for  the 
breach  of  it.  If  this  had  been  a  contract  for  an  interest  in  land,  or  a 
license  for  the  exercise  of  some  right  on  the  land^  I  should  have 
fonnd  it  necessary  to  consider  the  anthorities  which  have  been  refer- 
red to.  But,  if  the  testator,  for  a  good  consideration,  has  made  a  pro- 
mise, and  has  broken  it,  an  action  clearly  lies  for  that  breach. 

Williams,  J. — I  am  of  the  same  opinion.  I  do  not  mean  to  throw 
any  doubt  upon  the  cases  which  have  been  decided  on  this  subject,  or 
to  say,  that,  supposing  Hill  had  a  right  to  grant  Lewis  permission  to 
dig  and  ♦carry  away  cinders  from  the  cinder-tip,  anything  be-  (-♦»to4 
yond  a  license  to  enter  upon  the  land  for  the  purpose  of  taking  '• 
away  the  cinders  would  be  conferred  by  the  agreement.  But  I 
entirely  agree  with  ray  Lord  in  the  construction  which  he  has  put 
upon  the  instrument ;  and  I  think  the  declaration  discloses  a  breach 
of  it,  for  which  an  action  will  lie.  It  might  be  said  that  the  plea 
amounts  only  to  an  allegation  that  Hill  had  no  authority  to  make 
the  grant,  and  that  the  plaintiffs  might  try  the  right  by  going  and 
taking  the  cinders  under  the  authority  of  Hill.  But  that  view  of  the 
case  is  answered  by  the  decisions  which  establish,  that,  in  the  case  of 
a  parol  lease,  he  who  lets  agrees  to  give  possession,  and,  if  he  fails  to 
do  so,  the  lessee  may  recover  damages  against  him,  and  is  not  driven 
to  bring  an  ejectment.  That  was  decided  in  Coe  t;.  Clay,  5  Bingh. 
440  (E.  C.  L.  R.  vol.  15),  3  M.  &  P.  57,  and  confirmed  by  Jinks  v. 
Edwards,  11  Exch.  775. 

WiLLKS,  J. — I  am  of  the  same  opinion.  If  this  had  been  a  parol 
agreement,  a  difficulty  would  have  arisen,  not  with  reference  to  the 
rule  of  law  that  a  grant  of  an  incorporeal  l^reditament  ordinarily, 
but  not  always,  must  be  under  seal,  but  with  reference  to  the  Statute 
of  Frauds.  It  would  have  been  like  an  agreement  for  the  purchase 
of  a  part  of  the  natural  fruits  of  the  land,  in  which  case  it  is  held 
that  the  statute  applies,  but  contr^  of  artificial  fruits,  which  have 
been  dealt  with  as  chattels.  It  appears  to  me  that  in  this  case 
no  difficulty  at  all  arises  with  reference  to  the  common-law  rule 
as  to  the  grant  of  an  incorporeal  hereditament,  and  for  this  reason, 
because  the  plaintiffs  do  not  assert  that  they  are  entitled  to  any 
actual  interest  enabling  Lewis  to  enter  upon  the  land.  They  rely 
upon  an  agreement  whereby  the  supposed  owner  of  the  cinders 
says  that  Lewis  may  dig  and  carry  away  the  cinders,  which 
*necessarily  involves  the  right  to  enter  for  the  purpose  of  doing  r^knn^ 
so ;  as,  if  there  were  a  grant  of  a  tree  or  other  natural  fruit  of  the  ^ 
land,  that  would  carry  with  it  an  irrevocable  authority  to  enter  upon 
the  land  for  the  purpose  of  cutting  down  and  carrying  away  the  tree. 
But  that  is  not  what  the  plaintiffs  here  rely  on.  What  they  rely  on, 
is,  an  agreement  that  Lewis  may  dig  and  carry  away  the  cinders.  If 
that  is  to  be  construed  to  mean  merely  that  the  seller  is  not  to  inter- 
fere actively  to  prevent  the  purchaser  from  taking  the  cinders,  there  , 
is  an  end  of  the  matter :  so,  if  this  had  been  a  mere  license,  without 
consideration.  But  this  is  an  agreement,  for  a  valuable  consideration. 
The  buyer  in  the  first  instance  parts  with  60t :  therefore  it  is  neces- 
sary to  put  upon  the  agreement  a  more  extensive  because  a  more 
reasonable  construction,  of  which  it  is  well  susceptible.  The  seller 
agrees  that  the  buyer  shall  have  the  article  contracted  for ;  and  the 
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latter,  through  the  default  of  the  former,  has  been  unable  to  obtain 
it, — the  seller  having  no  title:  and  so  the  buyer  has  lost  the  profit  he 
would  have  made  and  his  502.  Had  this  been  a  case  in  which  the 
plainti£&  alleged  an  irrevocable  authority  by  reason  of  the  contract 
for  the  sale  of  the  cinders,  there  might  have  been  a  difficulty ;  because 
the  sale  was  not,  as  in  the  cases  to  which  we  have  been  referred,  a  sale 
of  a  specific  chattel  lying  upon  the  land  of  the  seller,  which  would, 
as  I  conceive,  give  an  irrevocable  authority  to  the  buyer  to  enter  and 
take  the  thing :  but,  taking  the  declaration  and  the  plea  together,  it 
was  a  right  to  take  certain  cinders  constituting  part  of  a  heap  which 
had  become  a  portion  of  the  soil.  Such  a  right  as  that  may  come 
within,  and  does  appear  to  me  to  come  within,  the  law  as  contended 
for  by  Mr.  Coleridge :  and  such  a  license  as  that  would  ^em  to  be 
one  which  requires  a  grant, — like  a  license  to  work  a  mine.  But, 
*7261  ^^°^  before  you  *arrive  at  that  difficulty,  the  plaintifia'  case  is 
■'  founded  upon  a  contract,  and  the  breach  of  it,  not  alleging  any 
fixed  interest  in  an  incorporeal  hereditament,  but  alleging  that  the 
vendee  has  not  had  that  which  he  bargained  for,  and  that  by  reason 
of  a  breach  of  contract  on  the  part  of  the  seller.  For  that  breach  an 
action  may  well  lie. 

Keating,  J. — I  am  of  the  same  opinion.  The  declaration  upon 
the  face  of  it  shows  a  contract  which  need  not  be  under  seal.  It 
shows  a  contract  wherebv  the  testator  for  a  good  consideration  agreed 
that  the  bankrupt  should  have  liberty  to  dig  and  carry  away  the  cin- 
ders ;  and  it  goes  on  to  allege,  that,  by  the  testator's  default,  he  was 
prevented  from  so  doing.  That  is  a  perfectly  good  contract.  And 
the  demurrer  must  prevail.  Judgment  for  the  plaintiffs. 


BARBER  and  Others  v.  THE  NOTTINGHAM  AND  GRANTHAM 
RAILWAY  AND  CANAL  COMPANY.    Jan.  20. 

By  A  CADal  act  commissioners  were  appointed  for  "  settling,  determining,  and  adjusting"  all 
qnestions,  matters,  and  differences  between  the  company  and  the  owners  of  lands,  Ae.,  prgn- 
diced  by  the  execution  of  any  of  the  powers  thereby  granted :  and  by  a  subseqnent  section  the 
amount  of  compensation  was  to  be  assessed  by  a  Jury,  and  the  commissioners  were  to  gire  judg- 
ment for  the  sum  so  assessed,  which  was  to  be  **  binding  and  conclusive  to  all  intents  and  pur- 
poses :'* — Held,  that  the  verdict  and  judgment  were  conclusive  as  to  the  amount,  but  not  as  to 
the  claimant's  right  to  compensfition. 

This  was  an  action  to  recover  the  amount  awarded  by  commission- 
ers under  a  canal  act,  for  damages  sustained  by  an  adjoining  mine- 
owner  in  consequence  of  the  alleged  improper  construction  of  the 
company's  reservoir. 

*7271  "^^^  ^^^^  count  of  the  declaration  stated,  that,  *whereas  the 
^  plaintiffs,  before  and  at  the  time  of  the  happening  of  the  dam- 
age and  injury  thereinafter  mentioned,  were,  and  since  had  been  and 
still  were,  the  owners  and  occupiers  of  and  interested  in  certain  lands, 
coal-mines,  and  hereditaments  situate  in  the  parish  of  Greasly,  in  the 
county  of  Nottingham,  known  as  High  Park  Colliery,  and  near  to  a 
reservoir  situate  in  the  parish  aforesaid,  in  the  county  aforesaid,  and 
which  said  reservoir  haa  been  theretofore  made  and  was  at  the  time 
of  the  said  damage  and  injury  maintained  under  and  by  virtue  of  the 
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pToyisions  of  an  act  of  parliameDt  made  and  passed  in  the  82d  year 
of  the  reign  of  His  late  Majesty,  King  George  the  Third  (82  G.  2,  c. 
o.)i  intituled  "An  act  for  making  and  maintaining  a  navigable  canal 
firom  the  Cromford  Canal,  in  the  county  of  Nottingham,  to  or  near  to 
the  town  of  Nottingham,  and  to  the  river  Trent,  near  Nottingham  Trent 
Bridge,  and  also  certain  collateral  cuts  therein  described  from  the  said 
intended  canal ;"  and  theplaintiflS  therefore,  to  wit,  the  20th  of  Decem- 
ber, 1862,  by  the  consideration  and  judgment  of  commissioners  for  the 
time  being  K>r  the  purposes,  in  the  said  act  mentioned,  having  jurisdic- 
tion in  that  behalf,  and  such  application  and  all  such  proceedings  neces- 
sary in  that  behalf  having  been  duly  had  and  taken,  recovered  against 
the  defendants,  by  virtue  of  the  said  act  and  of  "  The  Ambergate,  Not- 
tingham, and  Boston,  and  Eastern  Junction  Railway  Act,  1846"  (9  &  10 
Vict.  c.  civ.),  and  of  "  The  Nottingham  and  Grantham  Railway  and 
Canal  Act,  1860**  (28  4;  24  Vict.  c.  xxxvi.),  the  sum  of  4992Z.  85.  lOrf., 
the  same  being  the  amount  of  the  recompense  duly  and  in  all  respects 
conformably  to  the  said  act  inquired  01,  assessed,  and  ascertained  as 
the  recompense  to  be  made  to  the  plaintiffs  by  the  defendants  for 
damage  sustained  by  the  making  and  maintaining  of  the  said  reser- 
voir, and  for  ^damage  sustained  by  the  flowing,  leaking,  and  pirog 
oozing  of  the  water  of  the  said  reservoir  over  and  through  *• 
the  banks  of  the  same  into  and  upon  the  said  lands,  mines,  and  here- 
ditaments, and  by  reason  of  the  execution  by  the  defendants  of  the 
powers  in  the  said  first-mentioned  act  contained :  Breach,  that, 
although  all  things  had  been  done  and  had  happened,  and  all  times  had 
elapsed  necessary  to  entitle  the  plaintiffs  to  maintain  this  action,  and 
although  the  verdict  of  the  said  jury  in  the  premises,  and  the  said 
judgment,  being  the  judgment  thereupon  duly  pronounced  by  the 
said  commissioners,  were  respectively  duly  signed  by  the  said  com- 
missioners, and  transmitted  to  the  clerk  of  the  peace  for  the  county 
of  Nottingham  by  the  said  commissioners,  the  defendants  had  not 
paid  the  said  sura  of  4992?.  85.  lOci,  or  any  part  thereof,  to  the  plain- 
tiflEs,  and  the  same  sum  was  still  due  and  in  arrear  and  unpaid,  con- 
trary to  the  said  statutes. 

The  second  count  stated  that,  afker  the  said  verdict  and  judgment 
had  been  respectively  given  as  in  the  first  count  mentioned,  and  after 
the  said  verdict  so  given  as  in  the  said  first  count  mentioned  had  been 
given,  as  the  fact  was  and  is,  for  more  money  as  a  recompense  for  the 
said  damage  in  the  said  first  count  mentioned  so  done  as  in  the  said  first 
count  mentioned  to  the  said  lands,  mines,  and  hereditaments  of  the  plain- 
tiff than  had  been  previously  offered  by  or  on  behalf  of  the  defendants, 
the  said  commissioners  duly,  in  accordance  with  the  provisions  of  the 
said  act  in  that  behalf,  settled  the  expenses,  by  them  according  to  the 
said  act  in  such  case  to  be  settled,  at  8722.  Is.  8cf.,  to  be  defrayed  by 
the  defendants,  whereof  the  defendants  had  all  due  and  proper  notice; 
and,  though  all  things  were  done  and  happened,  and  all  times  elapsed, 
and  conditions  were  tulfllled,  necessary  to  entitle  the  plaintiffs  to  main* 
tain  this  action,  yet  the  defendants  *nad  not  defrayed  the  said  piroQ 
expenses,  or  any  part  thereof.    Claim  6000t  *• 

Third  plea, — as  to  the  whole  of  the  declaration, — that  the  said 
damage  in  the  first  count  mentioned  to  have  been  sustained  was  not 
sustained  by  the  making  or  maintaining  of  the  said  reservoir,  or  by  the 
^'^wing,  lef*^-'-"*.  or  oozing  of  the  water  of  the  said  reservoir  over  or 
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throuffli  the  backs  of  the  same,  or  bj  reasou  of  tbe  exeoation  hy  thd 
defendants  of  the  powers  in  the  jeaid  first ^meixtioned  act  couUined, 
within  the  meaning  of  the  85tb  section  of  thd  said  atatuste,  whereby 
the  said  commissionera  had  xiot  juriadictioa  under  the  mii,  act  to 
assess  the  said  damage  or  to  'settle  the  said  ezpenaea. 

Fourth  plea,— las  to  4ihe  whole  of  the  declaratiQD^-«-lhat  the  saii  al- 
leged damages  w^re  caused  bj  the  fiowiog,  leakingi  andpoasangof  the 
said  water  of  iheBaid  seservxnr  through  ^sertaijat  beds  A»d  strata  of 
stone  and  minerals  which  ibfnaad  the  nataral  jsidoB  and  bottom  of  the 
said  reservoir,  iLnd  which  were  Aot  j>act  of  Ihe  artificial  baAks  of  the 
same,  and  that  the  same  were  not  caused  in  anyx^th^r  JOQAHBer  whatso- 
ever, or,  except  as  aforesaid,  bf  the  ooakisg  xyr  onainUiniBg  of  the  said 
reservoir,  or  by  reason  of  the  ejteciitixMi  by  .tbe«i4  eaoal  company  or 
the  defendants  of  the  powers  in  thje  said  xrstnvientioiied  aet/sontaiaed; 
that  it  was  laot  proved  at  the  holding  of  theisaid  inqaisi^on,  jot  fouad 
by  the  jmry,  tiiat  the  said  flowii^,  laaidagi  'Wi  oosing  ^of  the  said 
water  arose  or  happened  by  %u:  throygb  the  act  .or  de&nlt  <3if  thede^ 
fendants  or  of  tbe  caoal  ^c&aipmj  mentioned  in  tbe  said  fixst-oBentioa- 
ed  act ;  and  that  the  fact  was  ^vA  is  that  itbe  sanRs  ArQsaiM:>d  happened 
without  any  such  ^ct  ox  4QfauK^  and  w.a8  *cattsdd  by  'ti^e  acts  of  the 
plainti^  themselves,  in  .siakii^  certBin,  shafts  ^nd  pita  iu  their  said 
^7801  ^"  ^^  coalnmines,  ana  so  -causing  .Ui;ge  ^qnaptities  of  waiter 
^  which  naturally  lay  ;and  w<ere  reoptaixim  in  the  imdargcoiind 
beds  and  strata  .and  stoae  and  minerals  in  which  the  lAaid  shafts  aad 
pits  were  snnJi;,  .and  wJxich  beds  And^atcata  weve  sitUAte  between  tbe 
said  shafts  and  jpitsand  tbe  aaid  xeseryoirj  Aud  .formed  the  natural 
sides  and  bottom  thereof,  .to  flocw,  leals;,  (Uid  opa^  wathont  the  default 
or  knowledge  of  the  dci&ndants  or  oT  the  said  canal  conwasy,  from  and 
out  of  the  said  reservoir  through  the  said  natural  sia^  and  hpttom 
thereof,  and  to  percolate  into  And  thr<ough  the  said  bedsaDdatratudod 
into  the  said  shafts,  pita,  and  mines. 

The  plaintifis  demurred  to  the  third  and  fourth  pleas,  the  ground 
of  demurrer  stated  in  the  margin  beine,  "  that  it  appears  upon  tbe 
record  that  the  defendants  are  estopped  by  the  judgment  in  the  first 
count  mentioned  from  averring  the  several  matters  alleged  in  the  third 
and  fourth  pleas."    Joinder. 

The  plaintiffs  also  replied  to  the  third  and  fourth  pleas,  that  tbe  de- 
fendants ought  not  to  be  admitted  or  received  against  the  said  record 
in  the  first  count  mentioned  to  plead  the  said  pleas,  because  the 
plaintiffs  said  that  ^  jury  duly  summoned  and  impannelled  according 
to  the  provisions  of  the  said  85th  section  did  duly  and  according  to 
the  said  provisions  inquire  of,  assess,  and  ascertain  the  said  recom- 
pense ;  and  that  the  said  commissioners,  being  the  commissioners  for 
settling,  determining,  and  adjusting  all  questions,  matter^  and  differ- 
ences arising  between  the  defendants  and  the  pUintiffii  as  such  proprie- 
tors of  and  interested  in  the  said  lands  in  the  first  count  mentioaed, 
as  in  and  bjr  the  said  act  of  parliament  provided,  duly  and  accordix^ 
to  the  provisions  of  the  said  act  gave  the  Mid  jndgment  for  theaaid 
recompense  in  the  first  count  mentiooed,  as  therein  mentioned ;  and 
mfT^l]  ^^^^  ^^^  matters.and  things  in  the  .third  and  fourth  pleas  'alk^ 
^  were  before  and  at  the  time  of  the  said  application  and  pxo- 
jC0edii^g9,  verdict^  and  Judgment,  questioas  and  mattora  in  di&ceiMe 
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between  the  plaintiffs  as  such  owners  of  and  interested  in  the  said 
lands  and  the  defendants,  within  the  meaning  of  the  said  act. 

The  defendants  demurred  to  the  second  replication  to  the  third  and 
fourth  pleas, — the  ground  stated  in  the  margin  being,  "that  the  de- 
fendants are  not  estopped  by  the  yerdiot  and  judgment  in  the  first 
count  mentioned  from  pleading  the  said  third  and  fourth  pleas." 
Joinder. 

Field  (with  whom  was  Hayes,  Serjt.),  for  the  plaintiffs.(a)— Two  sub- 
stantial points  are  presented  for  the  decision  of  the  court, — first,  whe- 
ther the  verdict  and  judgment  of  the  jury  and  the  commissioners  under 
the  act  are  conclusive, — secondly,  whether  the  fourth  plea  shows  any 
answer  to  the  plaintiffs^  claim,  upon  the  assumption  that  the  verdict 
and  judgment  are  not  conclusive. 

1.  The  verdict  and  judgment,  it  is  submitted,  are  conclusive.  It 
will  not  be  necessary  to  call  in  question  the  cases  which  have  decided 
that  the  verdict  of  a  jury  or  the  award  of  an  arbitrator  or  umpire 
under  the  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  18, 
88.  21,  68,  merely  ascertains  the  amount,  not  the  claimant's  right  to 
compensation :  The  Queen  t?.  The  *London  and  North  Western  r»7QQ 
Railway  Company,  8  Ellis  &  B.  443  (E.  C.  L.  R.  vol.  77);  L  '^^ 
Chapman  v.  The  Monmouthshire  Railway  and  Canal  Company,  2 
Hurlst.  &  N.  267 ;  Read  v.  The  Victoria  Station  and  Pimlico  Railway 
Company,  1  Hurlst.  &  Colt.  826 ;  In  re  Newbold  and  The  Metropoli- 
tan Railway  Companv,  14  C.  B.  N.  S.  405  (E.  C.  L.  R.  vol.  108). 
These  cases  have  deciaed  that  it  is  still  opcD  to  the  company  to  contest 
the  verdict  or  the  award,  if  they  can  show  that  the  claimant  is  not  en- 
titled to  the  land  in  respect  of  which  the  compensation  is  claimed,  or, 
perhaps,  that  he  has  not  sustained  the  damage  complained  of.  But, 
under  this  act,  the  commissioners  and  the  jury  had  jurisdiction  not 
only  over  the  amount  of  damage,  but  also  over  the  question  whe- 
ther the  claimant  had  sustained  damage  or  not.  The  1st  section 
recites  that  the  making  and  maintaining  tne  intended  canal  and  cuts 
"will  open  an  easy  communication  between  several  valuable  mines  of 
coal  ana  the  town  of  Nottingham,"  and  it  incorporates  the  company, 
and  empowers  them  to  make  the  intended  canal  and  cuts,  and  also  to 
make  "  one  or  more  reservoir  or  reservoirs,  and  to  erect  one  or  more 
fire-engine  or  engines,  or  other  machines,  for  the  purpose  of  supplying 
the  said  intended  canal  and  collateral  cuts  with  water,  and  also  such 
and  so  many  feeders,  aqueducts,  and  channels  as  they  shall  think  fit, 
for  supplying  the  said  intended  canal,  collateral  cuts,  and  reservoirs 
with  water,*' — "  doing  as  little  damage  as  may  be  in  the  execution  of 
the  several  powers  to  them  thereby  granted,  and  making  satisfaction 
in  manner  thereinafter  mentioned  to  the  owners  or  proprietors  of  and 
other  persons  interested  in  any  lands,  tenements,  or  other  heredita- 
ments, waters,  dec,  which  shall  be  taken,  used,  removed,  diverted,  or 
prejudiced,  for  all  damages  to  be  by  them  sustained  in  or  by  the  exe- 

(a)  The  points  muk%A4af  Mfuiuot  on  th«  pnn  of  Uio  ptoinrtffi  von  m  follows  t— 

''I.  The  pUioMfff  will  contend  that  the  defendants  are  estopped  by  the  rerdiot  and  Jodgment 

In  the  first  count  mentioned  from  pleading  the  said  third  and  fourth  pleas,  and  wiU  rely  upon 

tlM  repHoation  bj  way  of  estoppel,- as  well- as  vpon  tbedemtirrer: 
«'l  The  pUdmtUb  iriU  also conlMd  ttot  thw  Ibvrth  plM  li  bad,  bsnama  ttadmHa  thAt  th* 

daa^fa  was  eaosed  bj  tba  watar-towi^g  and  oosUv  Ml  «f  4b«i  i>sserio4iv-n»d^>at  tlianfcra 

Matttr  for  oompensatloa.^' 
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cation  of  any  of  the  powers  of  this  act."  The  Sd  and  4th  sections 
*7^^1  ^S^^°  *refer  to  mines.     The  26th  provides  that  certain  persons 

J  named,  and  their  successors,  to  be  elected  in  manner  therein- 
after (s.  27)  mentioned,  "  shall  be  and  are  hereby  appointed  con:imis- 
sioners  for  settling,  determining,  and  adjusting,  all  questions,  matters, 
and  differences  which  shall  or  may  arise  between  the  said  Nottingham 
Canal  Company  and  the  several  proprietors  of  and  persons  interested 
in  any  lands,  grounds,  or  other  hereditaments,  mills,  or  waters,  that 
shall  or  may  be  affected  or  prejudiced  by  the  execution  of  any  of  the 
powers  hereby  granted,  and  for  the  settling  or  determining  whereof 
no  other  mode  is  by  this  act  provided,"  &c.  The  32d  section  provides 
for  notice  of  the  meetings  of  the  commissioners :  and  the  85th  section, 
upon  which  this  question  will  turn,  enacts  '^  that  the  said  commission- 
ers are  hereby  authorized  and  empowered  by  writing  under  their  hands 
and  seals,  with  the  consent  of  the  parties  concerned,  to  determine  and 
adjust  from  time  to  time  what  sum  or  sums  of  money  shall  be  paid  bj 
the  said  Nottingham  Canal  Company,  either  by  an  annual  rent  or  pay- 
ment, or  by  a  sum  of  money  in  gross,  to  and  at  the  election  of  such 
bodies  politic,  corporate  or  collegiate,  or  any  person  or  persons  re- 
spectively who  shall  be  so  entitled  or  interested  as  aforesaid  [s.  24], 
for  the  absolute  purchase  of  the  lands,  grounds,  or  other  heredita- 
ments which  shall  be  set  out  and  ascertained  for  making  the  said  in- 
tended canal,  collateral  cuts,  and  towing-paths,  or  any  part  thereof, 
and  other  the  purposes  herein  mentioned ;  and  also  to  determine  and 
adjust  what  other  distinct  sum  or  sums  of  money  shall  be  paid  by  the 
said  Nottingham  Canal  Company  as  a  recompense  for  any  damages 
which  may  or  shall  be  at  any  time  or  times  sustained  by  any  such 
bodies  politic,  corporate,  or  collegiate,  or  by  any  person  or  persons 
respectively,  being  owners  of  and  interested  in  any  lands,  grounds, 
*7341   ^^^^^*  waters,  or  *other  hereditaments,  for  or  by  reason  of  the 

^  severing  or  dividing  the  same,  or  the  making,  maintaining,  or 
repairing  the  said  intended  canal  and  collateral  cuts,  reservoirs,  aque- 
ducts, feeders,  trenches,  passages,  gutters,  water-courses,  roads,  ways, 
or  sluices,  or  supplying  the  same  or  any  of  them  with  water  as  afore- 
said, or  by  altering,  diverting,  taking  away,  or  using  any  springs, 
streams  of  water,  or  water-courses  flowing  to  or  supplying  with  water 
any  mill,  or  any  engine  for  the  working  or  getting  of  coals  or  other 
minerals,  or  by  the  flowing,  leaking,  or  oozing  of  the  water  over  or 
through  the  banks  of  the  said  intended  canal  and  collateral  cuts,  reser- 
voirs, trenches,  or  sluices,  or  over  or  through  any  passages,  gutters, 
or  water-courses  which  shall  be  made  pursuant  to  the  powers  hereby 
given  for  conveying  or  communicating  water  to  or  from  the  said  in- 
tended canal  or  collateral  cuts,  or  by  not  cleansing  the  said  water- 
courses, trenches,  or  passages,  or  by  turning  or  diverting  any  streams 
or  brooks  into  the  same,  or  by  reason  or  means  of  the  execution  of 
any  of  the  powers  herein  contained,  by  the  said  Nottingham  Canal 
Company,  or  by  their  agents,  workmen,  officers,  or  assistants,  in  case 
such  price  or  value,  damage,  and  recompense  respectively  cannot  be 
settled,  adjusted,  or  agreed  for  by  and  between  the  said  Nottingham 
Canal  Company  or  their  agent  or  agents  and  Buoh  proprietors  of  or 
persons  interested  in  the  said  lands,  grounds,  mills,  or  hereditaments 
as  aforesaid :  and  if  the  said  Nottingham  Canal  Company,  or  any  such 
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body  politic,  corporate,  or  collegiate,  or  other  person  or  persons  so 
interested  or  entitled  as  aforesaid  shall  refuse  or  neglect  to  submit  any 
such  matter  to  the  determination  of  the  said  commissioners,  for  the 
space  of  fourteen  days  after  being  applied  to  for  that  purpose  on  be- 
half of  the  said  Nottingham  Canal  Company,  or  shall  be  dissatisfied 
with  any  determination  which  *shall  be  by  them  made  as  r^^o- 
aforesaid,  or  if  any  such  body  politic,  corporate,  or  collegiate,  ^  ^ 
trustee  or  trustees,  or  any  other  person  or  persons  as  aforesaid,  shall 
refuse  to  receive,  upon  due  tender  thereof  made,  such  purchase-money, 
or  the  first  payment  of  such  annual  rent,  or  such  recompense  as  shall 
be  so  determined  to  be  paid,  or  shall,  upon  notice  in  writing  given  to 
the  principal  officer  of  any  such  body  politic,  corporate,  or  collegiate, 
or  to  such  trustee  or  trustees,  person  or  persons,  respectively,  or  left  at  the 
last  or  usual  place  or  places  of  his,  her,  or  their  abode,  or  with  the  tenant 
or  tenants,  occupier  or  occupiers  of  such  lands,  grounds,  mills,  waters, 
or  other  hereditaments,  for  the  space  of  fourteen  days  next  after  such 
notice,  neglect,  or  refusal  to  treat,  or  shall  not  agree  with  the  said 
Nottingham  Canal  Company,  or  by  reason  of  absence  shall  be  pre- 
vented from  treating,  or,  through  disability  by  nonage,  coverture,  or 
other  impediment,  cannot  treat  for  themselves  or  make  such  agree- 
ment as  shall  be  necessary  for  the  purposes  aforesaid,  or  shall  not 
within  the  before-mentioned  space  of  fourteen  days,  produce  and  evince 
a  clear  title  to  the  premises  which  they  are  or  shall  be  in  the  posses- 
sion of,  or  to  the  interest  which  they  claim  therein,  then  and  in  every 
such  case  the  said  commissioners  shall  and  are  hereby  empowered  and 
required  to  issue  a  warrant  under  their  hands  and  seals  to  the  sherifl' 
of  the  county  of  Nottingham,  or  to  the  sheriffs  of  the  town  and  countv 
of  the  town  of  Nottingham  (in  which  the  matter  in  question  shall' 
arise);  and,  in  case  any  such  sheriff  or  sheriffs,  or  his  or  their  under- 
sheriff^  shall  happen  to  be  one  of  the  said  Nottingham  Canal  Company, 
or  enjoy  any  office  of  profit  or  trust  under  them,  or  shall  be  otherwise 
interested  in  the  matter  in  question,  then  to  the  coroner  of  the  said 
county  or  town  and  county,  not  interested  as  aforesaid,  commanding 
such  sheriff  or  sheriffs,  or  *coroner,  respectively,  to  impannel,  r^noa 
summon,  and  return  a  jury ;  and  the  said  sheriff  or  sheriffs,  or  *- 
coroner,  is  and  are  hereby  required  accordingly  to  impannel,  summon, 
and  return  a  jury  of  twelve  sufficient  and  indifferent  men,  qualified 
according  to  the  laws  of  this  realm  to  be  returned  for  the  trials  of 
issues  in  His  Majesty's  courts  at  Westminster,  to  appear  before  the 
said  commissioners  at  such  time  and  place  as  in  such  warrant  shall 
be  appointed,  not  being  less  than  nine  nor  more  than  twenty-one  days 
after  such  warrant  shall  be  served  upon  the  said  sheriff  or  sheriffs  or 
coroner ;  and  in  case  a  sufficient  number  of  jurymen  shall  not  appear 
at  the  time  and  place  so  to  be  appointed  as  aforesaid,  the  said  sheriff 
or  sherifi^,  or  coroner,  shall  return  other  honest  and  indifferent  men 
of  the  standera-by,  or  that  can  speedily  be  procured  to  attend  that  ser- 
vice (being  so  qualified  as  aforesaid),  to  make  up  the  said  jury  to  the 
number  of  twelve;  and  all  parties  concerned  may  have  their  lawful 
challenges  against  any  of  the  said  jurymen,  but  shall  not  challenge  the 
array ;  and  the  said  commissioners  are  hereby  empowered  to  summon 
and  call  before  them  all  and  every  suoh  person  and  persons  who  shall 
oe  thought  necessary  to  be  examined  as  a  witness  or  witnesses  towhh 
C.  B.  N.  S.,  VOL.  xv.-»28 
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ing  the  matters  ia  question ;  and  the  said  commissioners  majr  order 
and  authorize  the  said  jury,  or  any  six  or  more  of  them,  to  view  the 
place  or  places  or  matters  in  question,  which  jury  upon  their  oaths 
(which  oaths,  as  well  as  the  oaths  to  such  person  or  persons  as  shall  be 
called  upon  to  give  evidence,  the  commissioners  are  hereby  empowered 
to  administer),  shall  inquire  of,  assess,  and  dscertain  the  sum  of  money  or 
annual  rent  to  be  paid  for  the  purchase  of  such  lands,  grounds,  mills, 
waters,  or  other  hereditaments,  or  the  recompense  to  be  made  for  the  dam- 
ages that  may  or  shall  be  sustained  as  aforesaid,  and  shall  assess  separate 
♦7371    *^^°^^g^s  for  the  same,  and  the  said  commissioners  shall  give 

-*  judgment  for  such  purchase-moneys,  rent,  or  recompense  so  to 
be  assessed  by  such  jury,  which  said  verdict,  and  the  jud*jmtni  then- 
upon  pronounced  as  aforesaid,  shall  be  signed  by  the  said  commission- 
ers, and  shall  be  binding  and  conclu^sive  to  all  intents  and  purposes 
against  all  bodies  politic,  corporate,  or  collegiate,  and  all  other  per- 
sons whomsoever,  and  shall  not  be  removed  by  a  certiorari  or  other 
process  into  any  of  His  Majesty's  courts  of  record  at  Westminster,  or 
any  other  court,  any  law  or  statute  to  the  contrary  hereof  notwith- 
.standing."  And  by  s.  40  the  verdict  and  judgment  of  the  jury  and 
•commissioners  is  to  be  recorded  with  the  clerk  of  the  peace.  The  re- 
•cord  showing  that  the  commissioners  were  acting  in  a  matter  which 
was  within  their  jurisdiction,  upon  the  principle  laid  down  by  the 
■Court  of  Queen's  Bench  in  The  Queen  v.  Bolton,  1 Q.  B.  66  (E.  C.  LB. 
•vol.  41),  4  P.  &  D.  679,  their  decision  is  final.  They  are  (by  s.  26)  ap- 
^pointed  a  court  *'for  settling,  determining,  and  adjusting  all  questions, 
matters,  and  differences"  which  shall  or  may  arise  between  the  company 
and  the  persons  interested  in  lands  or  hereditaments  that  shall  or  may  be 
•effected  or  prejudiced  by  the  execution  of  any  of  the  powers  thereby 
granted.  Allen  v.  Sharp^  2  Exch.  352,  comes  y^ry  near  to  the  present 
•case.  An  assessment  under  the  assessed-tax  acts  is  final  and  codcIq- 
sive,  unless  appealed  against  in  the  manner  prescribed  by  the  43  G.3, 
■c.  99,  s.  24:  therefore,  where  a  party  was  assessed  to  the  duty  imposed 
on  "  horse-dealers,"  it  was  held  that  the  decision  of  the  assessor  that 
the  party  was  a  horse-dealer,  however  erroneous,  could  not  be  ques- 
;tioned  in  an  action.  Parke,  B.,  m  giving  judgment  there,  relies  very 
imuch  upon  the  case  of  The  Earl  of  Radnor  v.  Reeve,  2  Bos.  &  P.  391, 
where  the  court  say  "that  it  had  been  determined  by  all  the  judges  of 
*7S81   ^°g'^^^»  *that,  when  a  statute  provides  that  the  judgment  of 

-I  the  commissioners  appointed  thereby  shall  be  final,  their  de- 
cision is  conclusive,  and  cannot  be  questioned  in  any  collateral  way.*^ 
That  principle  has  been  adopted  in  many  recent  cases :  see  Mould  r. 
Williams,  5  Q.  B.  469  (E.  C.  L.  R.  vol.  48),  D.  &  M.  631 ;  The  Queen 
t;.The  Inhabitants  of  Hiekling,  7  Q.  B.  880  (E.  C.  L.  R.  vol.  53); 
Thompson  t?.  Ingham,  14  Q.  B.  710  (E.  C.  L.  B.  vol.  68);  The  Queen 
V.  Dayman,  7  Ellis  &  B.  672  (E.  C.  L.  B.  vol  90);  Williams  r. 
Adams,  2  Best  &  Smith  312  (E.  C.  L.  R.  vol.  irO). 

2.  The  fourth  plea  in  substance  alleges  that  the  damage  complained 
of  was  oocasioned  b^  the  plaintiffs'  own  acts  and  default.  That  ple» 
clearly  discloses  in  itself  do  answer  to  the  declaration.  The  intener- 
eace  by  the  defendants  with  the  natural  Sow  of  the  water,  so  as  to 
;throw  an  increased  burthen  on  the  plaintiffs,  constitutes  a  clear  cause 
of  action  :  Tenant  v.  Qoldwin,  1  Salk.  360,  2  Ld.  Baym.1089;  Cooper 
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V.  Barber,  8  Taunt.  99 ;  Hodgkinson  v,  Ennor,  32  Law  J.,  Q.  B.  281 ; 
Baird  r.  Williamson,  antft,  p.  877. 

Mtlliah,  Q.  C,  coiitri(a)— The  first  question  is,  whether  the  verdict 
of  the  sheriffs  jury,  and  the  judgment  of  the  commissioners  thereoD, 
be  conclusive  as  to  the  *right  of  the  plaintiff  to  damages.  It  r»MQ 
is  submitted  that  they  are  conclusive  only  as  to  the  amount  of  ^ 
damage,  but  not  as  to  the  fact  that  damage  has  been  sustained.  The 
decisions  upon  the  Lands  Clauses  Consolidation  Act  did  not  turn  upon 
the  words  of  the  particular  act,  but  upon  the  general  principles  which 
govern  the  construction  of  all  acts  which  are  in  pari  materiS.  The 
right  to  compensation  may  often  depend  upon  nice  and  difficult  ques- 
tions of  law:  and  the  legislature  never  could  have  intended  tbatthe86 
should  be  disposed  of  by  a  sheriflTs  jury.  The  plaintiffs,  it  is  sub- 
mitted, can  only  be  entitled  to  compensation  in  respect  of  that  for 
which  they  could  have  maintained  an  action  independently  of  the  a^l 
of  parliament.  As  regards  the  Lands  Clauses  Consolidation  Act,  tb^ 
q^uestion  may  now  be  considered  to  be  settled.  The  case  of  The  Queen 
V.  The  Metropolitan  Railway  Company,  Ex  parte  Horrocks,  8  Law  T. 
N.  S.  663,  may  be  added  to  the  list  of  cases  already  referred  to.  In 
Read  v.  The  Victoria  Station  and  Pimlico  Railway  Company,  i  Hurbt. 
&  Colt.  826,  a  plea  in  the  very  words  of  the  third  plea  here  was  held 
good.  There  is  no  material  distinction  between  the  language  of  the 
provisions  of  that  act  and  that  of  the  act  now  under  consideration. 
[Erlk,  C.  J.— Bjr  s.  85  of  the  82  G.  3.  c.  c,  the  verdict  and  judgment 
are  to  be  "  binding  and  conclusive  to  all  intents  and  purposes"  against 
all  persons.]  That  is,  binding  and  conclusive  us  regards  the  matter 
submitted  to  the  jury,  not  as  to  that  which  \a  not  submitted.  Those 
words,  therefore,  carry  the  matter  no  further. 

1.  Assuming,  then,  that,  unless  an  action  could  have  been  mantain- 
ed  if  there  had  been  no  act  of  parliament,  the  case  is  not  one  for  com- 
pensation under  the  act, — would  an  action  have  lain  against  tbe 
defendants  fordoing  what  they  did  here?  For  iBome  ^purpose  r^v^n 
of  profit,  the  canal  company  make  a  reservoir  upon  their  own  *■ 
land.  Some  time  afterwards,  a  mine-owner  sinks  a  shaft  at  some  dis- 
tance from  the  reservoir.  The  nature  of  the  strata  between  the  bot^ 
torn  of  the  reservoir  and  the  shaft  is  such  that  there  is  water  therein ; 
and,  when  the  mine-owner  draws  the  water  oflt  water  from  the  reser- 
voir percolates  into  the  mine.  The  question  is,  whether  that  is  a  cauae 
of  action.  Neither  the  making  nor  the  keeping  the  reservoir  waa  ft 
wrongful  act.  The  case  is  extremely  an^ogous  to  that  of  Chasemori^ 
9.  Richards,  7  House  of  Lords  Cases  819,  where  it  was  held  that  the 
principles  which  regulate  the  rights  to  the  enjoyment  of  water  running 
m  a  natural  channel  on  the  surface,  do  not  &pp]j  ^  water  nercolating 
through  underground  strata.  [Williaks,  J. — There  is  nothing  in  the 

(«)  T1i«  points  Btf  ked  f«»  srgament  on  tiie  put  of  tlio  defenOante  wen  mi  follows  :— 
^  1.  Th«t  tlM  dofenduiU  an  not  estoppsd  firom  sbowiag  thai  Uo  oommissioners  htd  not  joris- 
dtotioa  to  assess  tho  damago  in  the  first  eoont  montioaod ;  and  thM  tbey  an  ontstled  to  jodf- 
meat  on  the  third  plea,  ioasmuoh  as  the  plaintiffs  by  their  deAVnar  to  that  plea  adaii  thait  th* 
damaga  was  not  within  the  35th  section  of  the  82  G.  8,  0.0.:  * 

**%.  fhat  the  defendants  an  nothonnd  to  make  ^tonpensatiott  to  a  mine-owner  whose  Awa 
qfsrattons  eaased  the  dauMfe^  and  the  saoM  not  being  eaofid  by  the  aot  or  deftalt  of  th* 
dslbndants;  and  that  they  an  not  astoppad  ^m  s^Mng  Ihli  apai «  dafenoop  and  an  thstsftw 
sntttM  io  judgmant  09  the  fonr0  plaa." 
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and  tfce  proprietors  of  lands,  &c.,  that  shall  be  aflfected  or  prejudiced 
by  the  execution  of  any  of  the  powers  thereby  granted.  The  amount 
of  compensation  necessarily  depends  upon  whether  or  not  it  was  water 
from  the  reservoir  that  found  its  way  into  the  plaintiffs'  mine.  In 
The  Queen  v.  The  Lancaster  and  Preston  Junction  Railway  Company, 
6  Q.  B.  750  (E.  C.  L.  R.  vol.  51),  by  a  railway  act  (7  W.  4  &  1  Vict, 
c.  xxii.),  it  was  enacted,  that,  for  settling  differences  between  the  com- 
pany and  owners  of  land,  the  company  should  issue  a  warrant  com- 
manding the  sheriff  to  impannel,  &c.,  a  jury,  which  jury  should 
"inquire  of,  assess,  and  give  a  verdict  for  the  sum  of  money  to  be 
paid,"  "by  way  of  satisfaction  or  compensation,"  "for  the  damages'* 
sustained  from  the  company's  acts.  The  company  issued  their  war- 
rant to  the  sheriff)  commanding  him  to  impannel  a  jury  "for  the  pur- 
pose of  inquiring  of,  assessing,  and  giving  a  verdict  for  the  sum  of 
money  (if  any)  to  be  paid"  to  C.  "by  way  of  satisfaction  or  compen- 
sation" "for  the  damages  (if  any)  which  shall  have  been  done,"  &e. 
It  was  held  that  it  was  competent  to  the  jury  to  decide  that  ru> 
damage  had  been  sustained.  The  distinction  seems  to  turn  upon  this, 
whether  the  fact  in  contest  is  part  of  the  jurisdiction.  [Willes,  J. — 
Or  a  condition  precedent  to  the  jurisdiction  attaching.]  Where  the 
jurisdiction  is  limited  as  to  person  or  area,  the  question  whether  the 
person  or  the  area  is  within  it,  is  not  delegated  by  the  legislature  to 
the  inferior  tribunal.  The  Queen  v.  The  Lancaster  and  Preston  Junc- 
tion Railway  Company  received  confirmation  in  Bradby  and  The 
Southampton  Local  Board  of  Health,  24  Law  J.,  Q.  B.  230.  Is  a 
new  jury  to  open  the  whole  question  whether  damage  to  the  amount 
of  11,  has  been  occasioned  to  the  plaintiffs  from  the  improper  construe- 
♦7451  ^^^°  ^^  ^^®  defendants'  *reservoir  ?  In  the  event  of  the  jury 
-'  in  this  action  finding  damage  to  the  extent  of  12.,  the  plaintiffs 
will  undoubtedly  be  entitled  to  the  whole  sum  awarded  by  the  judg- 
ment of  the  commissioners.  Beading  the  latter  part  of  s.  26  together 
with  s.  35,  it  is  plain  that  whether  the  party  claiming  has  or  has  not 
sustained  damage,  and  to  what  extent,  must  be  a  matter  within  the 
jurisdiction  of  the  jury  and  the  commissioners. 

Erle,  C.  J. — I  am  of  opinion  that  our  judgment  should  be  for  the 
defendants  upon  the  demurrer  to  the  third  plea,  and  for  the  plaintiff 
upon  the  demurrer  to  the  fourth  plea.  The  action  is  brought  to 
recover  a  sum  awarded  by  a  compensation  jury  under  a  canal  act  of 
32  G.  3,  c.  G.  The  declaration  sets  out  the  verdict  of  the  jury  and 
the  judgment  of  the  commissioners  who  are  appointed  under  the  act 
(s.  26)  "for  settling,  determining,  and  adjusting  all  questions,  matters, 
and  differences  which  shall  or  may  arise  between  the  company  and 
the  several  proprietors  of  and  persons  interested  in  any  lauds,  grounds, 
or  other  hereditaments,  mills,  or  waters  that  shall  or  may  be  affected  or 
prejudiced  by  the  execution  of  any  of  the  powers  hereby  granted, 
and  for  the  settling  or  determining  whereof  no  other  mode  is  by  this 
act  provided."  The  35th  section  of  the  act  empowers  the  commis- 
sioners, with  the  consent  of  the  parties  concerned,  to  determine  and 
adjust  the  amount  of  recompense  due  for  damage  sustained ;  and,  if 
the  parties  do  not  consent,  a  jury  is  to  be  impannelled  to  assess  such 
damages,  and  the  commissioners  are  to  give  judgment  for  the  amount 
so  assessed  :  and  it  is  enacted  that  such  verdict  and  judgment  ''shall 
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be  binding  and  conclusive  to  all  intents  and  purposes  against  all 
bodies  politic,  &c.,  and  all  other  persons  whomsoever,  and  shall  not 
be  removed  by  certiorari,"  &c.  The  verdict  is  *for  the  (■♦74^ 
amount  of  damage  done  to  the  plaintiflfe'  mine  by  the  flowing,  *- 
oozing,  and  leaking  of  the  water  from  the  defendants'  reservoir  into 
the  mine.  The  third  plea  is,  that  the  damage  complained  of  was  not 
sustained  by  the  making  or  maintaining  of  the  reservoir,  or  by  the 
flowing,  leaking,  or  oozing  of  the  water  of  the  reservoir  over  or 
through  the  banks  of  the  same,  or  by  reason  of  the  execution  by  the 
defendants  of  the  powers  in  the  act  contained,  within  the  meaning  of 
tbe  85th  section,  and  therefore  neither  the  jury  nor  the  commissioners 
had  any  jurisdiction.  I  am  of  opinion,  upon  the  authorities  which 
have  been  decided  upon  the  construction  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  that  this  is  a  good  plea.  In  The  Queen  v.  The 
London  and  North  Western  Railway  Company,  8  Ellis  &  B.  443  (E. 
C.  L.  R.  vol.  77),  it  was  held  that  a  compensation  jury  under  that 
statute  is  to  fix  the  amount  of  compensation,  if  the  claimant  be  enti- 
tled to  compensation,  but  cannot  go  into  the  question  of  title.  I  am 
aware  that  the  question  was  there  raised  upon  a  right  of  way.  But, 
in  Read  v.  The  Victoria  Station  and  Pimlico  Railway  Company,  1 
Hurlst.  &  Colt.  826,  the  Court  of  Exchequer  came  to  the  conclusion 
that  the  verdict  and  judgment  upon  an  inquisition  under  the  compen- 
sation clauses  of  that  act,  do  not  estop  the  company,  in  an  action  upon 
the  judgment,  from  denying  that  the  lands  in  respect  of  which  the 
damage  has  been  assessed,  and  the  plaintiff's  interest  therein,  were 
damaged  or  injuriously  affected  by  their  works.  If  the  company 
chooses  to  deny  that  there  has  been  either  damnum  or  injuria,  that 
question  may  be  raised  by  plea  in  an  action  upon  the  judgment.  I 
feel  the  full  force  of  Mr.  Field's  argument :  if  upon  the  trial  of  this 
issue  the  jury  shall  find  that  the  plaintiffs  have  sustained  any  damage 
whatever,  even  to  the  extent  of  1$.,  they  will  be  entitled  to  the  whole 
sum  awarded  by  the  *judgment  of  the  commissioners.  It  py^ir 
seems  to  me,  therefore,  to  be  a  very  unsatisfactory  mode  of  •- 
ascertaining  the  rights  of  the  parties.  I  entertained  a  different  opinion 
from  the  rest  of  the  Court  of  Queen's  Bench  upon  this  matter  for- 
merly :(a)  but  the  line  of  decisions  since  has  been  uniformly  in  con- 
formity with  the  opinion  of  the  majority ;  and  it  is  now  clearly  settled 
that  the  verdict  of  the  jury  fixes  the  amount  of  the  damage,  but  not 
the  claimant's  right  to  compensation.  It  may  be  that  the  plaintiffs  in 
this  case  may  only  be  able  to  prove  before  another  jury  leakage  from 
the  reservoir  into  their  mine  to  the  extent  of  a  single  tun :  but  still 
the  company  must  pay  4992?.  85.  lOd,  for  that  damage.  The  third 
plea,  therefore,  is  a  good  plea  within  all  the  cases  which  have  been 
decided  upon  the  construction  of  the  Lands  Clauses  Consolidation  Act. 
Is  there,  then,  any  distinction  between  the  language  of  that  act  and 
that  of  the  act  now  under  consideration  ?  I  can  discover  none  that  I 
can  rely  on.  The  commissioners  are  by  s.  26  appointed  to  determine 
all  differences  which  may  arise  between  the  company  and  the  proprie- 
tors or  persons  interested  in  any  lands,  Ac,  which  may  be  affected  or 
prejudiced  by  the  execution  of  the  powers  conferred  by  the  act :  and 

(a)  la  The  Queen  v.  The  London  and  North  Wcatcrn  Railway  Company,  3  Ellu  4  B.  443 
(B.  C.  L.  R.  vol.  77). 
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then  the  35th  section  provides  the  machinery  by  which  the  commis- 
sioners are  to  adjust  the  compensation,  viz.  by  their  own  award  if 
the  parties  consent;  otherwise,  by  the  assessment  of  a  jury, — which 
with  the  judgment  of  the  commissioners  thereon,  is  to  be  binding  and 
conclusive  "to  all  intents  and  purposes"  against  all  parties.  It  seems 
to  me  that  there  is  throughout  a  condition  to  the  attaching  of  the 
jurisdiction  of  this  inferior  tribunal,  not  only  that  the  party  claiming 
*7481  compensation  *must  be  the  proprietor  of  or  interested  in  the 
-'  land,  but  also  that  the  land  shall  have  been  affected  or  preju- 
diced by  the  execution  of  the  powers  of  the  act.  The  verdict  and 
judgment  are  conclusive  only  as  to  the  amount:  whether  the  party 
claiming  is  interested  in  the  land,  or  whether  the  land  has  been  inju- 
riously aflFected,  must  be  tried  in  an  action  upon  the  judgment. 

The  fourth  plea  appears  to  me  to  be  a  bad  one.  The  substance  of 
that  plea  I  take  to  be  this,  that  the  flowing,  leaking,  and  oozing  of  the 
water  from  the  reservoir  into  the  plaintiff's^  mine,  arose,  not  from  any 
act  or  default  of  the  defendants,  but  by  the  sinking  of  the  plaintiffs^ 
shaft,  which  from  the  porous  nature  of  the  substrata  caused  the  water 
to  leak  from  the  reservoir  without  the  defendants'  default  or  know- 
ledge. I  think  the  plea  is  a  bad  one.  The  act  of  parliament  has  given 
large  powers  to  the  company  authorizing  them  to  collect  water  from 
all  available  sources  and  accumulate  it  in  reservoirs  for  the  purpose 
of  feeding  their  canal,  doing  as  little  damage  as  possible,  and  making 
compensation  for  all  injuries  arising,  inter  alia,  by  "the  flowing,  leak- 
ing, or  oozing  of  water  over  or  through  the  banks  of  the  intended 
canal  and  collateral  cuts,  reservoirs,"  &c.  The  words  are  very  general. 
If  the  company  take  the  privileges  conferred  upon  them  by  the  act, 
they  must  take  them  with  the  liability  which  the  legislature  has 
thought  flt  to  impose  upon  them.  The  distinction  attempted  to  be  set 
up  by  the  plea,  between  a  leakage  through  the  natural  soil,  and  a 
leakage  through  banks  artificially  formed,  is  not.  I  think,  warranted 
by  the  language  which  the  legislature  has  used.  Whether  the  leakage 
arises  from  the  deficiency  of  an  artificial  bank,  or  from  the  pressure 
of  accumulated  waters  upon  the  soil  as  left  by  the  hand  of  nature, 
*7491  ^^^'^c^  °o  difference,  in  my  opinion.  ♦Those  natural  strata  are 
^   banks  within  the  meaning  of  the  statute. 

Williams,  J. — I  am  of  the  same  opinion. 

WiLLES,  J. — I  am  of  the  same  opinion.  It  appears  to  me,  that,  as 
the  authorities  stand,  the  judgment  of  the  Court  of  Exchequer  in 
Read  v.  The  Victoria  Station  and  Piralico  Railway  Company,  1  Hurlst. 
&  Colt.  826,  is  consistent  with  them  all,  and  affords  a  very  good  illus- 
tration of  the  principle  upon  which  they  are  founded.  The  judgment 
upon  the  demurrer  to  the  first  plea  in  that  case  proceeded  upon  the 
earlier  part  of  the  68th  section  of  the  8  &  9  Vict.  c.  18,  which  enacts, 
that,  "  if  any  party  shall  be  entitled  to  any  compensation  in  respect  to 
any  lands,  or  of  any  interest  therein,  which  shall  have  been  taken  for  or 
injuriously  affected  by  the  execution  of  the  works,"  such  party  may 
have  the  same  settled  by  the  verdict  of  a  jury,  &c.  The  court  held, 
in  accordance  with  what  had  been  laid  down  in  a  great  many  cases, — 
whether  rightly  or  not,  I  do  not  stop  to  inquire, — that  the  fact  of  the 
party  being  entitled  to  compensation  is  a  condition ;  or,  in  other 
words,  that  the  verdict  of  the  sherift*'s  jury,  and  the  judgment  thereon, 
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do  not  estop  the  company  from  denying  that  the  lands  or  the  claim- 
ants' interests  therein  were  damaged  or  injuriously  aflFected  by  the 
execution  of  the  works.  You  may  traverse  the  damnum  as  well  as 
the  injuria.  A&  to  the  second  plea  in  that  case,  that  the  plain- 
tifiT  was  not  entitled  to  compensation  in  respect  of  the  damage  and 
injury  to  an  amount  exceeding  601,,  the  court  held  that  to  be  a  bad 
plea.  Looking  at  the  language  of  the  68th  section,  it  will  be  seen 
that  the  judgment  upon  the  one  plea  is  quite  consistent  with  the 
judgment  on  the  other,  because  the  language  of  that  section  is,  that, 
*"if  the  compensation  claimed  in  such  case  shall  exceed  the  1-^*7-/) 
sum  of  50Z.,"  &c.  The  condition  is,  that  more  than  50t  shall  '•  ^ 
be  claimed,  not  that  the  party  shall  prove  that  he  is  entitled  to  more. 
I  think  Mr.  Field  has  failed  to  show  that  the  Court  of  Exchequer  in 
that  case  had  not  their  attention  drawn  to  the  point,  and  did  not  intend 
to  decide  in  accordance  with  the  authorities  which  have  been  adverted 
to.  Upon  the  other  point,  I  do  not  think  it  necessary  to  add  anything 
to  what  my  Lord  has  said. 
Keating,  J.,  was  in  the  Divorce  Court. 

Judgment  accordingly. 


CHURCH  V.  WRIGHT.    Jan.  29. 

A.,  assumiDg  to  be  the  owner  of  land  orer  whioh  eight  other  persons  claimed  rights  of  com- 
mon, enclosed  it.  In  order  t«  assert  their  claim,  the  eight  signed  a  document  professing  to 
authorize  each  oihery  and  B.  and  C.  at  agenta/or  ail  and  each  of  them,  to  enter  upon  the  land 
and  remove  the  fences,  whioh  B.  A  C.  accordingly  did.  Separate  actions  haring  been  brought 
against  the  eight  for  this  trespass, — each  was  allowed  to  plead  sereral  pleas  justifying  under 
the  titles  of  the  other  seven,  as  well  as  under  his  own  title. 

This  was  an  action  of  trespass.  The  declaration  stated  that  a  cer- 
tain close,  being  part  of  a  piece  or  parcel  of  land  formerly  called  and 
known  as  Old  Oak  Common,  was  in  the  possession  of  one  Edward 
Ranson  as  tenant  to  the  plaintiff,  the  reversion  thereof  then  belonging 
to  the  plaintiff;  and  that,  whilst  the  said  close  was  so  in  the  possession 
of  the  plaintiff's  tenant  as  aforesaid,  the  defendant  injured  the  plain- 
tiff's said  reversion  therein,  by  wrongfully  breaking  down  and  re- 
moving a  portion  of  the  fences  thereof:  and  the  plaintiff' claimed  101: 
And  the  plaintiff  also  claimed  a  writ  of  injunction  to  restrain  the  de- 
fendant from  a  *repetition  of  the  said  grievances  and  the  r#yc^ 
committal  of  grievances  of  a  like  kind  relating  to  the  said  ^ 
close. 

The  alleged  trespass  was  committed  by  certain  persons  named 
Thomas  Burgundy  and  Philip  Mason  under  the  following  circumstan- 
ces :— The  plaintiff",  who  claimed  to  be  the  owner  of  the  soil  of  certain 
land  formerly  known  by  the  name  of  Old  Oak  Common,  in  the  parish 
of  Acton,  in  the  county  of  Middlesex,  upon  which  several  persons 
claimed  to  have  rights  of  common,  in  April,  1860,  caused  all  cattle 
found  thereon  to  be  driven  off,  and  had  since  impounded  all  cattle 
straying  there,  and  in  1862,  enclosed  the  whole,  and  let  the  land  to 
various  tenants.  With  the  view  of  asserting  their  supposed  right  of 
common,  the  defendant  and  seven  other  persons  signed  and  gave  to 
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Burguadj  and  Mason  the  following  authority,  under  which  those  two 
persons  entered  upon  the  locus  in  quo  on  the  5th  of  November  last, 
and  broke  down  a  portion  of  the  fence  thereof: — 

'*  We,  Robert  Tubbs,  George  Wood,  Simon  Wright,  James  Heath, 
Charles  Brett,  William  Veale,  Henry  Fame,  and  James  Stevens,  being 
persons  entitled  to  and  claiming  rights  of  common  of  pasture  in,  over, 
and  upon  Old  Oak  Common,  in  the  parish  of  Acton,  in  the  county  of 
Middlesex,  do  and  each  and  every  of  us  hereby  doth  authorize  and 
empower  each  and  every  of  us,  and  we  and  each  and  every  of  us 
further  authorize  and  empower  Thomas  Burgundy  and  Philip  Mason 
for  and  on  behalf  and  in  the  names  and  name  of  all  and  each  and 
every  of  us,  to  throw  down  and  remove  all  fences,  mounds,  and  other 
obstructions  erected,  standing,  or  being  upon  Old  Oak  Common  afore- 
said, which  are  a  nuisance  to  or  in  any  way  interfere  with  or  prejudice 
the  rights  of  common  of  pasture  in,  upon,  or  over  the  same.  Witness 
our  hands,"  Ac. 

♦7521  *The  plaintiflF  thereupon  brought  actions  against  all  the  per- 
■'  sons  by  whom  the  trespass  was  authorized :  and  on  the  18th 
instant  an  order  was  made  by  Byles,  J.,  '*  that  all  the  actions  be  stayed 
but  one,  till  verdict  and  further  order ;  the  plaintiff  to  elect  which 
action  he  will  try  :  defendants  undertaking  not  to  plead  judgment  and 
recovery  in  bar  of  'other  actions  against  co-trespassers,  provided 
plaintiff  take  only  nominal  damages."  This  order  was,  however, 
abandoned  ;  and  a  summons  was  taken  out  for  leave  to  plead  several 
pleas  to  each  action,  according  to  the  following  abstract : — "  1.  Gold- 
smiths* Company  seised  in  fee  of  lands  in  respect  whereof  common 
of  pasture  over  locus  in  quo  enjoyed  from  time  immemorial:  defend- 
ant occupier  of  lands,  and  justifying  removal  of  fences  wrongfully 
erected  and  obstructing  right  of  common.  2.  Goldsmiths'  Company 
seised  in  fee ;  grant  of  common  of  pasture  by  person  unknown  seised 
in  fee  of  locus  in  quo  to  person  unknown  seised  in  fee  of  lands  of 
Goldsmith's  Company  ;  stating  occupation  of  lands  by  deFendant,  and 
justifying  removal  of  fences  as  in  first  plea.  3.  George  Wood  seised 
in  fee  of  lands  in  respect  whereof  common  of  pasture  over  locus  in 
quo  enjoyed  from  time  immemorial;  justifying  removal  of  fences  by 
authority  of  Wood.  4.  George  Wood  seised  in  fee  of  lands ;  stating 
flimiliar  grants  to  that  in  second  plea,  and  justifying  under  Wood. 
5.  Robert  Tubbs  seised  in  fee  of  lands;  similar  right  of  common  to 
that  in  third  plea,  and  justifying  under  Tubbs.  6.  Robert  Tubbs 
seised  in  fee  of  lands;  stating  similar  grant  to  that  in  second  plea,  and 
justifying  under  Tubbs.  7.  Robert  Tubbs  seised  in  fee;  stating 
similar  right  of  common  to  that  in  third  plea ;  James  Heath  occupier, 
and  justifying  under  Heath.  8.  Robert  Tubbs  seised  in  fee;  similar 
grant  to  that  in  second  plea ;  Heath  occupier,  and  justifying  under 
*7531  ^®^^^-  *^*  Charles  Brett  seised  in  fee  ;  similar  right  to  that 
^  in  third  plea,  and  justifying  under  Brett.  10.  Charles  Brett 
seised  in  fee;  similar  grant  to  that  in  second  plea,  and  justifying 
under  Brett,  11.  Charles  Brett  seised  in  fee;  similar  right  to  that*in 
third  plea;  AVilliam  Veale  occupier,  and  justifying  under  Veale.  12. 
Charles  Brett  seised  in  fee;  similar  grant  to  that  in  second  plea; 
Veale  occupier,  and  justifying  under  Veale.  13.  Charles  Brett  seised 
in  fee ;  similar  right  to  that  in  third  plea ;  Henry  Tame  occupier, 
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and  justifying  under  Tame.  14.  Charles  Brett  seised  in  fee;  similar 
grant  to  that  in  second  plea ;  Tame  occupier,  and  justi^ing  under 
Tame.  15.  The  Royal  Society  sersed  in  fee;  similar  right  to  that  in 
third  plea;  James  Stevens  occupier,  and  justifying  under  Stevens. 
16.  The  Royal  Society  seised  in  fee;  similar  grant  to  that  in  second 
plea ;  Stevens  occupier,  and  justifying  under  Sterens." 

Montague  Smith,  Q.  C.,  on  H  former  day, —-the  above  pleas  having 
been  disallowed  at  Chambers,— obtained  a  rule  nisi  for  leave  to  plead 
them.  He  submitted,  that,  each  of  the  eight  defendants  having 
authorized  the  others  in  writing  to  commit  the  alleged  trespass,  there 
could  be  no  valid  objection  to  each  of  them  justifying  under  the  title 
of  all.  And  he  referred  to  Davies  v.  Williams,  16  Q.  B.  546  (E.  C.  L. 
B.  vol.  71),  where  sixteen  pleas  were  pleaded  without  objection  justi- 
fying the  trespasses  complained  of  under  as  many  different  titles. 

Manisty,  Q.  C,  and  Kemplay,  now  showed  cause. — If  these  eight 
defendants  had  each  brought  an  action  for  an  interference  with  his 
right  of  common,  each  must  have  relied  upon  his  own  title,  and  could 
have  derived  no  aid  from  the  right  or  title  of  the  other  seven.  Why 
should  their  position  in  this  respect  be  *altered  because  they  r^np^A 
are  defendants  instead  of  plaintiffs  ?  In  Davies  v.  Williams,  ^ 
all  the  parties  were  made  defendants,  and  each  justified  in  his  own 
right.  This,  however,  is  a  totally  different  case.  Eight  persons  give 
authority  to  a  ninth  to  commit  a  trespass.  Each  authorizes  the  agent 
to  commit  the  trespass  for  him,  not  for  the  other  seven.  One  could 
not  delegate  a  right  to  commit  a  trespass  for  the  others. 

Montague  Smith,  Q.  C,  and  Ooxon,  in  support  of  the  rule,  were 
stopped  by  the  court. 

Peb  Curiam.  We  think  the  proposed  pleas  are  within  the  autho- 
rit.y,  and  should  be  allowed.  Rule  absolute. 


CAWTHRON  V.  TRICKETT.    Jan.  11. 

Bj  ft  bill  of  lading  the  tosmI  wm  to  bo  unloaded  !n  regular  tarn : — Held,  that  the  eoMigmor 
waa  liable  for  her  detention  beyond  her  regular  turn,  although  there  was  no  ezpresi  contract 
for  demurrage  in  the  bill  of  lading. 

Held  also,  that,  where  the  master  was  part-owner,  but  had  the  entire  control  and  manage- 
ment of  the  ship,  paying  to  bia  oo-owner  a  third  of  the  net  profits,  it  was  competent  to  him  to 
sue  in  his  own  name. 

This  was  an  action  by  the  master  and  part-owner  of  the  ship  Provi- 
dence against  the  consignor  of  a  cargo  of  stone,  to  recover  damages 
for  her  improper  detention. 

The  first  count  of  the  declaration  was  upon  the  contract  contained 
in  the  bill  of  lading,  by  which  the  stone  was  made  deliverable  "to 
John  S.  Ancomb,  mason,  Maidstone,  the  vessel  to  take  her  regular  turn 
in  unloading^  he  or  thev  paying  freight  for  the  said  stone,  as  cus- 
tomary, at  the  rate  of  135.  per  ton,  as  per  accustomed  measurement," 
and  alleged  for  breach  that  the  *goods  were  not  received  and  piTKc 
taken  and  unloaded  from  the  said  ship  by  the  said  John  S.  ^ 
Ancomb,  or  by  any  other  person,  within  a  reasonable  time,  whereby 
the  ship  was  detirined,  &c. 
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There  was  also  a  oommon  count  for  demurrage. 

The  defendant  traversed  the  several  allegations  in  the  first  count» 
and  to  the  second  pleaded  never  indebted,  upon  which  issue  was 
joined. 

The  cause  was  tried  before  the  Secondary  of  London  in  August 
last.  It  appeared  that  the  plaintiff  was  master  and  owner  of  a  third 
share  of  the  Providence,  another  person  being  owner  of  the  other  two 
thirds ;  and  that,  bj  arrangement  between  the  plaintiff  and  his 
co-owner,  the  plaintiff  worked  the  vessel,  paying  all  outgoings  (except 
repairs),  and  handing  over  to  his  co-owner  one-third  of  the  net  profits. 
It  further  appeared,  that,  on  the  arrival  of  the  vessel  at  Maidstone  on 
the  8th  of  May,  in  consequence  of  some  misunderstanding  between  the 
defendant  and  the  consignee,  the  latter  declined  to  receive  the  stone; 
and  on  the  13th  the  plaintiff's  attorney  wrote  to  the  defendant  inform- 
ing him  that  2Z.  per  day  demurrage  would  be  claimed  from  that  day. 
The  discharge  of  the  cargo  commenced  on  the  18th,  and  was  finished 
on  the  20th. 

On  the  part  of  the  defendant,  it  was  submitted  that  there  was  no 
contract  for  demurrage  in  the  bill  of  lading,  and  that  it  was  not  com- 
petent to  the  master  to  sue  without  joining  his  co-owner. 

The  Secondary  directed  the  jury  to  find  for  the  plaintiff  for  14t, 
being  for  seven  days'  detention,  at  21,  per  day. 

Shaw,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection.  He  referred  to  Brouncker  v, 
*756'l  ^^^'^'  ^  Taunt.  1,  and  Evans  *t;.  Forster,  1  B.  &  Ad.  118  (E.  C. 
^  L.  E.  vol.  20),  to  show  that  the  master  cannot  maintain  an 
action  against  the  consignee  of  the  cargo  on  an  implied  contract  to 
pay  demurrage.  [Erlb,  C.  J.,  observed  that  this  was  an  action 
against  the  consignor,'] 

David  Keane  now  showed  cause. — The  cases  of  Brouncker  v.  Scott 
and  Evans  v.  Forster  merely  decide  that  the  master  cannot  sue  the 
consignee  unless  there  be  something  in  the  bill  of  lading  to  make  him 
liable.  In  Shields  v,  Davis,  6  Taunt.  65  (E.  0.  L.  R.  vol.  1),  it  was 
held  that  the  master  has  a  special  property  in  the  Vessel,  and  may 
declare  for  the  freight  of  goods  as  carried  in  his  vessel,  though  he  be 
not  owner.  The  arrangement  between  the  plaintiff  and  his  co-owner 
.here  was  such  as  clothed  the  former  with  an  interest  to  enable  him  to 
make  the  contract  declared  on  and  found  by  the  jury.  It  was  clearly 
part  of  the  contract  that  the  vessel  should  be  unloaded  in  her  regular 
turn.  In  Story  on  Agency,  §  893,  it  is  said,  that,  "  where  the  agent 
has  made  a  contract  in  the  subject-matter  of  which  he  has  a  special 
interest  or  property,  whether  he  professed  at  the  time  to  be  acting  for 
himself  or  not,"  he  *' acquires  personal  rights,  and  may  maintain  an 
action  upon  the  contract  in  his  own  name,  without  any  distinction, 
whether  his  principal  is  or  is  not  entitled  also  to  similar  rights  and 
remedies  on  the  same  contract."  [Willes,  J. — This  is  more  like  the 
case  of  one  tenant  in  common  letting  his  part  for  years  or  at  will  to 
his  companion:  see  Bac.  Abr.  Joint  Tenants  (I)  2.]  This  plaintiff 
may  be  said  to  fall  within  the  definition  of  Exercitor  navis,  in  the 
Digest  (referred  to  in  Story  §  86),  Lib.  14,  tit.  1, 1.  1,  §  15,—"  Exer- 
citorem  autem  eum  dicimus,  ad  quem  obventiones  et  reditus  omnes 
perveniunt,  sive  is  Dominus  navis  sit^  sive  a  Domino  navem  per  aver- 
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Bionem  conduxit,  vel  ad  tempus,  vel  in  perpetuum."  This  point 
••was  taken  in  Chappel  v.  Comfort  (a)  at  nisi  prius,  but  not  r^^prp-^ 
reserved  by  Byles,  J.  (6)  L  707 

iSiaWf  in  support  of  the  rule. — The  stipulation  in  the  bill  of  lading, 
that  the  vessel  is  to  take  her  regular  turn  in  unloading,  is  nothing 
more  than  a  mere  direction  as  to  the  mode  in  which  she  is  to  dis- 
charge. And,  assuming  that  it  implies  a  contract  to  unload  within  a 
reasonable  time,  it  is  a  contract  with  the  owner,  and  not  one  in 
respect  of  which  the  master  can  maintain  an  action :  and  the  private 
arrangement  between  him  and  his  co-owner  cannot  affect  the  power 
to  sue  upon  such  a  contract.  If  there  had  been  a  demise  of  the  ship 
to  Cawthron,  the  case  might  have  been  different.  As  it  stands,  there 
is  nothing  to  take  the  case  cut  of  the  ordinary  rule.  There  is  no 
instance  to  be  found  of  a  master  having  maintained  an  action  upon  a 
contract  implied  from'  the  bill  of  lading,  for  detention  of  the  ship. 
Brouncker  v,  Scott  and  Evans  v.  Forster  are  distinct  authorities  to 
show  that  this  sort  of  action  could  not  be  maintained  against  the  con- 
signee ;  and  the  reasoning  of  Sir  J.  Mansfield  in  the  former  of  those 
cases  is  equally  applicable  where  the  consignor  is  the  defendant. 
Domett  V.  Beckford,  5  B.  &  Ad,  521  (E.  0.  L.  E.  vol.  27),  was  also 
referred  to. 

Eble,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
This  is  an  action  by  Cawthron,  who  is  both  master  and  a  part-owner 
of  the  ship  Providence,  against  the  defendant,  who  was  the  consignor 
of  certain  goods  under  a  bill  of  lading.  Now,  it  is  clear  that  the 
master  may  sue  the  consignor  upon  any  contract  that  is  contained  in 
the  bill  of  lading :  and  it  seems  to  me  that  there  is  in  the  bill  of  lading 
in  'question  that  which  amounts  to  a  contract  on  the  con-  r«75g 
signor's  part  that  the  ship  shall  take  her  regular  turn  in  >- 
unloading.  The  action  is  for  the  detention  of  the  vessel  for  an  unrea- 
sonable time ;  and  there  was  evidence  that  the  detention  would  not 
have  happened  if  the  vessel  had  taken  her  regular  turn  for  unloading. 
It  seems  to  me,  therefore,  that  this  is  an  action  upon  a  contract  con- 
tained in  the  bill  of  lading.  There  is  a  confusion  of  ideas  in  saying, 
that,  because  the  consignee  is  not  liable  upon  an  implied  contract, 
therefore  this  action  against  the  consignor  cannot  be  maintained. 
Where  the  contract  is  to  be  inferred  from  the  words  of  the  document,  . 
and  not  merely  to  be  gathered  from  the  evidence,  it  seems  to  me  that 
that  is  an  express  contract.  The  contract  declared  on  here,  is,  that 
the  defendant  engages  with  the  plaintiff  that  the  vessel  shall  be  un- 
loaded in  her  regular  turn :  and  the  evidence  is,  that,  without  any 
default  on  the  part  of  the  plaintiff,  she  was  not  allowed  to  take  her 
regular  turn  in  unloading.    The  contract  therefore  was  broken. 

Williams,  J. — I  am  of  the  same  opinion.  In  substance,  the 
damages  which  the  plaintiff'  has  recovered  are  fairly  attributable  to  a 
breach  of  the  contract  contained  in  the  bill  of  lading. 

WiLLES,  J.— I  am  of  the  same  opinion.  The  rule  was  moved  upon 
the  notion  that  two  cases, — Brouncker  v.  Scott  and  Evans  v,  Forster, — 
governed  it.  To  these  I  may  add  Stindt  v.  Boberts,  6  D.  &  L.  460. 
The  rule  relied  on  there  was,  that,  upon  an  implied  contract,  the 

(a)  Reported  on  another  pointy  10  C.  B.  N.  S.  802  (S.  C.  L.  B.  toL  100). 
(6)  Tho  count  for  demurrage  wae  not  insisted  upon. 
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owners  must  8ue^  not  the  master.  Those  cases,  however,  were  actions 
against  the  consignees  for  delay  in  taking  out  the  goods.  They  are 
wnoUy  inapplicable  to  a  case  like  this,  of  an  action  by  the  master 
*7591  ^S^'^^  ^^^  oonsigjQor  for  the  breach  of  a  contract  coQtained  in 
-^  *the  bill  of  lading.  The  bill  of  ladinj^  amounts  to  a  contract 
to  take  the  cargo  from  tjbie  captain  in  the  ship's  regular  tarn.  It  is 
clear,  therefore,  that  this  is  an  action  upon  a  contract  made  with  0ie 
plaintiif. 
Kbating,  J.,  concurred-  Bule  discharged. 


THE  SUB.MABINE  TELEGBAPH  COMPANY  v.  DICKSON 
and  AnotheiT.    Jan.  20. 

TlM  deda/ation  slaUd  tb«t  4h«  flaii^ffp  wore  yioaNfafd  »t  »  tfiUvQipbie-MilrIt  lor  ^  ixwh 
■liMioa  of  mo«M|^  tebweop  Vowv  bx^A  C*l«is  t)^  vciftiM  of  tfleo^ioity,  ^«rt«f  whkh  ubk  yh 
by  charter  of  the  Crowa  Ijlng  At  ibo  bottom  of  tbe  eea  withki  throe  marine  milop  of  tiie  shon: 
that  the  defendants  were  posaoMed  of  a  cerlaip  Ubip  op  the  high  aoaa,  and  so  ^ardesriy  oaTi- 
gated  t^e  same  that  their  ftnehor  fouled  Mid  injured  <be  «aUe. 

Plea,  that  the  telographie-e^ble  waa  lying  in  (hffiiigk  som  nftone  thM  tbffet*fwi«a  wiles  fron 
the  shore,  and  ovt  of  «Dd  beyond  the  riealm,  dominion^  soffrejgnty,  and  ^uHfdietioa  of  tkt 
Qaeen;  that  the  defendanta-were  Swedes,  and  the  vessel  a  Swedish  vessel;  that,  in  theuRsI 
and  ordinary  coarse  jof  navigation,  she  was  proceeding  (vd  a  v^oyage  fVom  Spaiv  to  a  poitln 
Sweden,  and  hi  the  neual  sad  ordinary  coarse  of  oai^gatjkm  east  «iieh«r;  th»C,  witbootaoy 
defaalt  of  the  defendaau,  tb#  flUhdbor  dragged,  asd  in  being  ralaAd  bMams  lentangle^  vitM  sai 
S^jttred  the  telegrapbi^eajbjte;  /that  libera  was  no  buoy  <or  lum'k  Ao  p^w  Uie  apot  ia  wbidi  tbs 
ielegri^hie^cable  wjis  lying,  and  that  its  position  and  ozistenoe  were  wholly  unknown  to  tie 
defendants  and  those  having  the  management  and  direction  of  the  vessel  and  anchor. 

Second  replication,  that  Che  defendants  could  and  ongbt  V>  liavo  kaown,  nad  bad  ibeaissis 
of  knowing,  and  hot  for  Ihetr  aogligeaoe  and  erant  of  ociinary  oMt  ironfld  btavo  kvewp*  tb* 
position  and  oKisteooe  of  the  talegra|>bieioable,  and  that  it  was  ibmagb  the  carcloasatsi,  aegli- 
gence,  and  wanjt  of  ordinary  or  any  oare  that  tbey  did  not  vA  would  not  kinow  ojr  use  the  mesas 
of  knowing  of  its  position  and  existence ;  that  the  ancb^or  was  not  cast,  ^  np,  dragged,  of 
entangled  in  the  dae  course  of  navigation,  as  alleged,  but  eontrary  to  the  dae  coarse  of  aavi- 
gation ;  and  that  the  defendants,  by  tboir  mariners  and  servants,  with  inch  naaos  of  know- 
ledge, and  with  a  culpable  and  unlawfal  omission  to  use  the  said  means  4>f  knowledge,  sad  oat 
of  and  contrary  to  the  due  course  of  navigation,  by  and  through  the  caxelessnesa,  mismansgi- 
ment,  and  culpable  want  of  knowledge  of  the  defendants  and  their  mariners  and  aorrants,  eon- 
mitted  the  grievances  in  the  declaration  mentioned. 

Third  replication, — as  to  so  much  of  the  plea  as  alleged  the  grievanees  oomplainad  of  to  have 
been  committed  out  of  the  realm,  dominion,  sovereignty,  and  jurisdiction  of  the  Qneear— that 
one  end  of  the  said  telegraphic-cable  was  fastened  to  the  soil  of  the  county  of  Eent»  and  that 
the  said  grievances  were  commHtod  within  three  miles  of  the  shore,  and  not  more  than  tbits 
miles  from  the  shore,  as  in  the  plea  alleged. 

New-assignment  (as  to  part  of  the  plea),  that  tha  plaintiffii  aved,  not  only  for  cstnaea  of  aetioa 
in  the  plea  admitted,  but  also  for  onuses  of  aotkm  committed  within  throe  milea  of  the  ahoie; 
and  also  for  that,  after  the  servants  and  mariners  of  the  defendants  were  informed  and  bad 
express  notice  of  and  knew  the  position  and  existonoe  of  the  telegraphic-cable,  and  were  warned 
and  cantioned  that  they  would  injure  the  same,  the  defendants,  through  the  carelessness  sod 
negligence  of  themselves  and  their  mariners  and  servants  in  that  behalf,  and  eontrary  to  their 
duty  in  that  behalf^  so  negligently  and  improperly,  and  withoqt  using  due  or  ordinary  or  say 
ean,  and  with  more  foroe  and  violenoe  than  was  nooosaary,  disentangled  the  anchor  and  eabk 
of  the  defendants  from  the  telegrapbie-eable  with  such  carelessness  and  negligenoe  that  Ij 
means  thereof  the  same  was  injured  as  in  the  declaration  mentioned : — 

Hold,  on  demurrer, — that  ihe  declaration  was  good,  by  foason  of  the  impntation  of  nsgli- 
genoe;  that  the  plea  was  good,  as  an  argameotative  traverae  of  tha  negligeneo  cbargnd  in  the 
deelaration  i  that  4he  aeeond  leplioation  was  a  good  traverse  of  the  plea;  that^o  tbird  zepU- 
oalion  was  bad,  inasmuoh  as  it  traversed  an  immaterial  legation  in  the  plea;  and  that  ^ 
new-assignment  was  good. 

Ths  first  count  of  (he  declaration  stated,  that  the  plaintSfbi  before 
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and  at  the  time  of  the  committing  of  the  grievance  by  the  defendants 
as  thereinafter  next  ^mentioned,  were  lawfully  possessed  of  a  r^trM 
certain  telegraphic  cable  used  by  the  plaintiffs  for  the  purpose  ^ 
of  transmitting  messages  between  Dover,  in  the  County  of  Kent,  in 
England,  and  Calais,  in  the  kingdom  of  France,  by  means  of  electri- 
city, part  whereof  was  then  lawfully,  and  by  and  with  the  consent  and 
license  of  Her  Majesty  the  Queen,  and  under  and  by  virtue  of  a 
certain  charter  and  grant  made  by  Her  said  Majesty  the  Queen  in 
that  behalf,  lying  and  being  in  the  high  seas,  near  to,  that  is  to  say,  ^ 
within  three  marine  miles  of,  the  sea-shore  and  coast  of  Kent  afore- 
said ;  and  the  defendants  were  also  then  possessed  of  a  certain  ship  or 
vessel  called  The  Gustaff  Adolphe,  ana  of  the  tackle,  apparel,  and 
furniture  thereof^  on  the  high  seas  aforesaid,  and  then  had  the  care, 
direction,  and  management  of  the  same ;  yet  that  the  defendants,  not 
regarding  their  duty  in  that  behalf,  whilst  the  said  telegraphic  cable 
of  the  plaintiffs  was  so  lawfully  lying  and  being  in  the  said  high  seas 
as  aforesaid,  took  so  little  and  such  bad  care  of  their  said  ship  or 
vessel,  and  in  the  direction  and  management  of  the  sames,  that  a  cable 
and  an  anchor  attached  thereto,  then  being  part  of  the  said  tackle, 
apparel,  and  furniture  of  the  said  ship,  or  vessel,  by  and  through  the 
carelessness,  misdirection,  and  mismanagement  of  the  defendants  and 
their  mariners  and  servants  in  that  behalf,  then  with  great  force  and 
violence  were  dragged  against,  ran  foul  of,  struck  against,  and  caught 
hold  of  the  said  part  of  the  said  telegraphic  cable  of  the  plaintiffs, 
and  dragged,  injured,  and  broke  the  same;  and,  bv  reason  of  the 
premises,  the  plaintiffs  had  been  *forced  and  obliged  to  pay,  p^gi 
lay  out,  and  expend,  and  had  necessarily  paid,  laid  out,  and  ^ 
expended,  a  large  sum  of  money,  to  wit,  the  sum  of  2000Z.,  in  and 
about  the  repairing  the  said  damage  so  done  to  the  said  telegraphic 
cable  as  aforesaid  ;  and  also  by  means  of  the  premises  the  plaintiffs 
lost  and  were  deprived  of  their  said  telegraphic  cable  for  a  long  space 
of  time,  to  wit,  for  the  space  of  eighty-one  days,  and  thereby  lost  and 
were  deprived  of  all  the  profits  and  advantages  which  during  that 
time  they  might  and  otherwise  would  have  derived  and  acquired  by 
the  use  of  their  said  telegraphic  cable,  by  the  sending  of  messages  and 
otherwise. 

The  second  count  was  similar  to  the  first,  alleging  the  cable  to  have 
been  "  within  eic/ht  marine  miles  of  and  more  than  three  marine  miles 
from  the  sea-shore." 

The  defendants  pleaded, — fi.rst,  to  the  whole  declaration,  not  guilty. 

Secondly,  plea  to  the  first  count,  not  possessed. 

Thirdly,  to  the  said  first  count,  that  the  said  part  of  the  said  cable 
in  that  behalf  mentioned  was  not  lawfully,  bv  and  with  the  consent 
and  license  of  Her  Majesty  the  Queen^  and  uaaer  and  by  virtue  of  the 
said  alleged  charter  and  grant,  lyiog  aad  being  in  the  high  seas,  as 
alleged. 

Fourthly,  to  the  first  count,  that  the  said  part  of  the  said  telegraphic 
cable  alleged  to  have  been  dragged,  injured,  &c.,  was  not  within  tnree 
xnarine  miles  of  the  coast  of  Kent,  as  alleged. 

Fifthly,  to  the  first  count,  that,  at  the  aaid  time  when,  ka.,  the  said 
j^art  of  the  said  telegraphic  cable  alleged  to  have  been  dragged,  in- 
Jttiiedi  &C.,  was  lying  and  being  in  the  high  seas,  to  wit,  at  the  bottom 
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of  the  sea,  more  than  three  marine  miles  from  the  sea-shore  of  Eng- 
*7621  ^^°^'  ^^'  of  and  beyond  the  realm,  *dominion,  sovereignty,  and 
J  jurisdiction  of  our  Lady  the  Queen;  and  the  said  vessel  of  the 
defendants  was  then  also  more  than  three  marine  miles  from  the  said 
sea-shore,  and  out  of  and  beyond  the  said  realm,  dominion,  sovereignty, 
and  jurisdiction  respectively ;  and  the  defendants  then,  and  at  the  time 
of  the  commencement  of  this  suit  were,  and  still  are,  aliens  domiciled 
in  parts  beyond  the  seas,  to  wit,  at  Gothenburg,  in  the  said  kingdom 
of  Sweden,  and  subject  to  the  laws  of  the  said  kingdom  of  Sweden, 
and  not  to  the  laws  of  England;  and  that  the  said  ship  or  vessel,  with 
her  appurtenances,  was  and  still  is  a  Swedish  and  not  a  British  vessel: 
That,  in  the  usual  and  ordinary  course  of  navigation,  the  said  ship  or 
vessel,  before  and  at  and  after  the  said  time  when,  &c.,  was  proceeding 
on  a  voyage  from  Alicante,  in  the  kingdom  of  Spain,  to  Gothenburg 
aforesaid,  in  the  said  kingdom  of  Sweden ;  and  that,  in  the  usual  and 
ordinary  course  of  navigation  upon  such  voyage,  the  said  ship  had 
occasion  to  and  did  cast  anchor,  and  afterwards  had  occasion  to  and 
did  get  up  her  anchor  and  proceed  on  her  voyage;  that,  without  any 
default  of  the  defendants,  the  said  anchor,  after  it  had  been  cast  as 
aforesaid,  in  consequence  of  the  eflfect  of  the  wind  and  waves  upon  the 
said  vessel,  dragged  and  became  entangled  with  the  said  part  of  the 
telegraphic  cable,  and  that,  on  getting  up  the'said  anchor,  and  in  order 
to  save  the  same,  it  became  necessary  to  disentangle  it  from  the  said 
part  of  the  said  telegraphic  cable;  and  that,  for  the  purpose  and  in 
the  act  of  disentangling  the  said  anchor  from  the  said  part  of  the  said 
telegraphic  cable,  the  said  part  of  the  said  telegraphic  cable  was  neces- 
sarily a  little  dragged  and  injured,  which  was  the  said  alleged  breach 
in  the  first  count  mentioned:  And  that,  before  and  at  the  said  time 
when,  &c.,  there  was  no  buoy  or  mark  of  any  kind  to  show  or  point 
*7631  °^^  ^^®  *spot  in  which  the  said  part  of  the  said  telegraphic 
■'  cable  was  lying ;  and  that,  before  and  when  the  said  telegraphic 
cable  so  became  entangled  with  the  said  anchor  as  aforesaid,  the  said 
telegraphic  cable  was  at  the  bottom  of  the  sea,  and  incapable  of  being 
seen  by,  and  that  the  place  and  position  and  existence  thereof  were 
wholly  unknown  to,  the  defendants  and-  their  servants  having  the 
management,  direction,  and  control  of  the  said  vessel  and  anchor. 

The  defendants  demurred  to  the  first  count,  the  ground  of  demurrer 
alleged  in  the  margin  being  that  "  the  first  count  discloses  no  breach 
of  duty,  the  defendants  not  being  shown  to  have  had  any  knowledge  of 
the  existence  or  position  of  the  part  of  the  telegraphic  cable  alleged  to 
have  been  injured."     Joinder. 

Seventh  plea,  to  the  second  count,  not  possessed. 

The  eighth  and  ninth  pleas  (to  the  second  count),  were  similar  to 
the  third  and  fifth  pleas  respectively. 

The  defendants  also  demurred  to  the  second  count,  the  ground  of 
demurrer  stated  in  the  margin  being,  "that  it  appears  by  the  second 
count  that  the  court  has  no  jurisdiction  over  the  alleged  cause  of. 
action,  and  that  the  defendants  are  not  shown  to  have  bad  any  knowledge 
or  means  of  knowledge  of  the  existence  or  position  of  the  part  of  the 
telegraphic  cable  alleged  to  have  been  injured."    Joinder. 

Second  replication  to  the  fifth  plea,  that  before  and  at  the  time  when 
the  said  ship  so  cast  anchor  and  so  got  up  her  anchor  and  proceeded 
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on  her  voyage,  and  so  dragged  her  anchor,  and  when  the  said  tele- 
graphic cable  so  became  entangled  with  the  said  anchor,  as  in  the  fifth 
plea  mentioned,  the  defendants  and  their  said  mariners  and  servants 
could  and  ought  to  have  known,  and  had  the  means  of  knowing,  and 
but  for  their  negligence  and  want  of  ordinary  care  in  that  behalf  could 
and  would  have  known,  the  place,  position,  and  *existence  of  r^^f^ad. 
the  said  part  of  the  said  telegraphic  cable  in  the  first  count  ^ 
mentionea,  and  it  was  through  the  carelessness,  negligence,  and  want 
of  ordinary  or  any  care  of  the  defendants  and  their  said  mariners  and 
servants  in  that  behalf  that  they  did  not  and  would  not  know  or  use 
the  means  of  knowing  of  the  place,  position,  and  existence  of  the  said 
part  of  the  said  telegraphic  cable ;  that  the  said  anchor  was  not  cast, 
got  up,  dragged,  or  entangled,  in  the  due  course  of  navigation,  as  in 
the  fifth  plea  alleged,  but  contrary  to  the  due  course  of  navigation ; 
and  that  the  defendants,  by  their  said  mariners  and  servants,  with  such 
means  of  knowledge,  and  with  a  careless  and  culpable  and  unlawful 
omission  to  use  the  said  means  of  knowledge,  and  out  of  and  contrary 
to  the  due  course  of  navigation,  by  and  through  the  carelessness,  mis- 
direction, and  mismanagement,  and  culpable  want  of  knowledge  of  the 
defendants  and  their  said  mariners  and  servants  in  that  behalf,  com- 
mitted the  grievances  in  the  first  count  mentioned,  as  in  the  first  count 
alleged. 

Third  replication  to  so  much  of  the  fifth  plea  as  alleged  the  griev- 
ances complained  of  to  have  been  committed  out  of  the  realm,  domin- 
ion, sovereignty,  and  jurisdiction  of  our  Lady  the  Queen,  that  one  end. 
of  the  said  part  of  the  said  telegraphic  cable  was  fastened  to  the  soil 
of  the  said  county  of  Kent,  and,  by  virtue  of  the  said  license,  grant, 
and  charter  of  our  said  Lady  the  Queen,  the  said  part  of  the  said  tele- 
graphic cable,  being  so  fastened  as  aforesaid,  was  carried  thence  across 
the  sea-shore  of  the  said  county  unto  and  into  the  sea  abutting  thereon ;. 
and  that  the  said  part  of  the  said  telegraphic  cable  in  the  first  count 
mentioned  was  within  three  marine  miles  of  the  sea-shore  and  coast  of 
the  said  county  of  Kent,  and  of  the  said  county ;  and  that  the  said, 
grievances  were  committed  within  such  three  miles,  as  in  the  first 
*count  alleged,  and  not  more  than  three  miles  from  the  sea-  r#rA5 
shore  of  England,  as  in  the  fifth  plea  alleged.  ^  '' 

New-assignment,  as  to  so  much  of  the  fifth  plea  as  averred,  that,  for 
the  purpose  and  in  the  act  of  disentangling  the  said  anchor  from  the 
said  part  of  the  said  telegraphic  cable,  the  said  part  of  the  said  tele- 
graphic cable  was  necessarily  a  little  dragged  and  injured,  and  that 
the  same  was  the  alleged  breach  in  the  first  count  mentioned, —  that 
the  plaintifis  sued,  not  only  for  causes  of  action  in  the  fifth  plea  ad- 
mitted, but  also  for  causes  of  action  committed  within  three  marine 
miles  of  the  sea-coast  and  county  of  Kent,  and  within  the  realm,  do- 
minion, sovereignty,  and  jurisdiction  of  our  Lady  the  Qaeen,  and 
whilst  the  said  ship,  cable,  and  anchor  of  the  defendants  were  within 
such  three  miles,  and  within  such  realm,  dominion,  sovereignty,  and 
jurisdiction  of  our  Lady  the  Queen ;  and  for  that,  after  the  servantar 
and  mariners  of  the  defendants  were  informed  and  had  express  notice 
of  and  well  knew  the  position  and  existence  of  the  said  part  of  the 
said  telegraphic  cable  within  such  three  marine  miles,  and  were  warned 
and  cautioned  that  they  would  injure  the  saaiB,  the  defendants  by 
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and  through  the  carelessness,  negligence,  misdirection,  and  misman- 
agement of  the  defendants  and  their  said  mariners  and  servants  in 
that  behalf,  and  contrary  to  their  duty  in  that  behalf,  so  negligently 
and  improperly,  and  without  using  due  or  ordinary  or  any  care  ia 
that  behalf,  and  with  more  force  and  violence  than  was  necessary  or 
proper  in  that  behalf,  disentangled  the  said  anchor  and  cable  of  the 
defendants  from  the  said  part  of  the  said  telegraphic  cable  as  in  the 
first  count  mentioned,  with  such  carelessness,  negligence,  and  mis- 
management, and  such  great  and  unnecessary  and  improper  force  and 
violence,  that  by  means  thereof  the  said  telegraphic  cable,  by  and 
*7f)Bl  ^^^^^S^  ^^^  ^^^^  carelessness,  ^misdirection,  and  mismanage- 
^  ment  of  the  defendants  and  their  mariners  and  servants  in  that 
behalf,  was  dragged,  injured,  and  broken,  as  in  the  first  count  mentioned. 

The  plainti&  demurred  to  ''so  much  of  the  fifth  plea  as  puts  in 
issue  the  realm,  dominion,  sovereignty,  and  jurisdiction  of  our  Lady 
the  Queen  in  and  over  the  said  high  seas,  and  alleges  that  the  defend- 
ants were  aliens  domiciled  in  and  subject  to  the  laws  of  Sweden,  and 
not  to  the  laws  of  England,  and  that  the  ship  was  a  foreign  ship  on  a 
^foreign  voyage,  and  puts  in  issue  the  defendants'  liability  to  answer 
in  this  court  in  respect  of  the  grievances  in  the  first  count  mentioned," 
—the  ground  of  demurrer  stated  in  the  margin  being,  "  that  the  de- 
fendants, though  aliens,  on  the  high  seas,  are  liable  to  answer  in  this 
court  for  the  grievances  of  which  the  plaintiSs  have  complained/' 
Joinder. 

There  was  also  a  demurrer  to  the  residue  of  the  fifth  plea,  the 
ground  stated  in  the  margin  being,  "  that  the  defendants  do  not  show 
that  their  want  of  knowledge  was  not  a  culpable  negligence,  or  that 
they  were  not  guilty  of  negligence  towards  the  plaintiffs,  in  the  man- 
ner of  casting  and  getting  up  their  anchor."     Joinder. 

There  were  similar  replications,  new-assignment,  and  demurrers  to 
the  ninth  plea. 

The  defendants  demurred  to  the  second  replication  and  new>assign- 
ment  to  the  fifth  and  ninth  pleas  respectively,  on  the  ground  of  de- 
parture; and  to  the  third  replication  to  each  of  those  pleas  respect- 
ively, on  the  ground  that  they  were  *'insuflGicient  to  establish  any 
breach  of  duty  on  the  part  of  the  defendants."     Joinders. 

The  defendants  also  pleaded  not  guilty  to  the  new-assignments ;  on 
which  the  plaintiffs  took  issue. 

*7671       *^'  ^^^^'  ^^^  ^^^  plaintiffd.(a) — The  declaration  does  not 
'  charge  the  defendants  with  doing  or  omitting  to  do  any  act 

(o)  The  pointfl  marked  for  argument  on  the  part  of  the  plaintifTs  were  as  follows : — 

Aa  to  the  declarattottf — "  1.  As  to  both  counts, — that  the  oircnmstances  suflBciently  show  that 
4lie  plaintiffs  were  possessed  of  the. property  injured,  that  the  property  was  lawfully  at  the  bot- 
tom of  the  sea,  and  that  the  defendants  injured  the  same  through  their  negligence;  that  the 
way  in  which  the  injury  was  caused  is  iilso  stated  so  as  sufficiently  to  show  that  it  forms  the 
ground  for  an  action  on  the  case,  all  which  is  admitted  by  the  demurrer;  and  that  it  was  not 
necessary  for  the  plaintiffs  to  state  any  other  facts-: 

**%,  That  the  facts  stated  show  sufficiently. a  cause  of  action  which  this  eourt  has  jarisdietioa 
to  try ;  and,  if  the  defendants  have  any  groui^d  for  objections  to  the  jurisdiction  of  the  court, 
the  same  should  be  shown  by  plea." 

A9  to  the  fifth  and  ninth  plea;—'*!.  That,  i^thongb  the  defendants  be  Swedes,  yet,  ss  they 

have  appeared  in  this  court  as  defendants  in  the  action,  they  mvst  answer  for  the  damages  don^ 

according  to  the  laws  of  the  realm,  unless  they  ean  show  by  plea,  some  law  of  the  foreign  eoao- 

'  Iry  by  which  they  are  excused,  and  that  the  cause, of  action  arose  within  the  foreign  JurisdletioB : 
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with  express  reference  to  the  telegraphic  cable ;  but  it  charges  them 
with  negligently  navigating  their  vessel  on  the  high  seas,  so  as  to 
injure  property  *of  the  plaintiffs  which  was  lawfully  there.  In  r^^^/^o 
Wyatt  V.  Harrison,  3  B.  &  Ad.  871  (E.  0.  L.  R.  vol.  23),  the  >-  '^^ 
declaration  stated  that  A.  was  lawfully  possessed  of  a  dwelling-house 
adjoining  to  a  dwelling-house  of  B.,  and  that  B.  dug  the  soil  and 
foundation  of  the  last-mentioned  house  so  negligently,  and  so  near  to 
the  plaintiff  ^s  house,  that  the  wall  of  the  latter  house  gave  way :  the 
defendant  pleaded  to  the  negligence,  and,  as  to  so  much  of  the  count 
as  related  to  the  defendant's  digging  into  the  soil  and  foundation  of 
the  defendant's  dwelling-house  so  near  to  the  dwelling-house  of  the 
plaintiff  that  by  reason  thereof  the  wall  of  the  plaintiff's  house  gave 
way,  the  defendant  demurred:  and  the  demurrer  was  held  good. 
Negligence,  therefore,  is  the  gist  of  the  action.  Dodd  v.  Holme,  1 
Ad.  &  E.  493  (E.  0.  L.  R.  vol.  28),  3  N.  &  M.  739,  is  to  the  same  effect. 
[Williams,  J. — That  case  is  somewhat  qualified  by  Trower  v,  Chad- 
wick,  3  N.  C.  334,  3  Scott  699,  in  error,  Chadwick  v.  Trower,  6 
N.  C.  1,  8  Scott  1.]  That  case  has  been  much  misunderstood :  it 
was  not  a  case  of  negligence  at  all.  Knowledge  or  no  know- 
ledge is  a  matter  which  goes  to  the  jury  as  to  the  damages ;  but 
it  cannot  decide  the  question  of  negligence :  The  Mayor,  &c.,  of  Col- 
chester V.  Brooke,  7  Q.  B.  339  (E.  C.  L.  R.  vol  53).  That  was  an 
action  for  improperly  navigating  a  vessel,  so  as  to  ground  her  upon 
the  plaintifi^'  oyster-beds.  It  being  contended  in  argument  that  the 
declaration  should  have  averred  that  the  defendant  knew  that  the 
*oyster-beds  were  there,  Lord  Denman  observed:  "Suppose  r^ftag 
the  parties  did  not  know  that  the  oysters  were  there,  but  ^ 
managed  their  vessel  negligently.  If  a  man  drove  furiously  round  a 
corner,  and  injured  a  person  on  the  further  side,  would  it  be  neces- 
sary for  that  party  in  a  declaration  to  allege  that  the  defendant  knew 
of  his  being  there  7  Would  not  an  averment  of  negligence  include 
all  that  was  necessarv  to  maintain  the  action  ?"  And,  in  delivering 
judgment,  his  Lordfship  says:  "The  declaration  charges  want  of 
proper  skill  and  care,  and  no  more,  in  each  count.  Indeed  there  is 
an  allegation  of  knowledge,  but  not  so  distinctly  pointed  at  the  exist- 
ence of  the  oyster-beds  in  the  part  in  question,  and  their  liability  to 
be  injured,  as  to  make  the  derendant's  conduct  wilful :  nor  does  the 
declaration  in  direct  terms  charge  a  wilful  injury.  The  first  count 
complains  of    unskilful  and  careless    navigating,   conducting,   and 

**  2.  Thftt  the  defendantt*  knowledge  or  want  of  knowledge  of  the  position  or  exiitenoe  of 
the  cable,  if  only  one  ingredient  in  the  qveition  of  negligence,  to  be  inbmitted  with  all  the  other 
fbotfl  to  the  Jury ;  and  it  if  eonfiftent  with  theee  pleae  that  their  want  of  knowledge  aroee  from 
negligence,  and  waa  in  Iteelf  part  of  the  negligence  complained  of,  and  part  of  the  cause  of  the 
damage,  which  Is  not  denied  by  these  pleas." 

Ab  to  tk*  rtplteationt  and  neto-eutignmtnU, — "  1.  That  the  second  replication  to  the  fifth  and 
ninth  pleas,  as  well  as  the  new-assignments,  support  the  declaration,  and  are  not  a  departure; 
thai  the  fifth  and  ninth  pleas  only  contain  an  argumentatiYC  denial  of  the  negligence  complained 
o^  by  pleading,  amongst  other  things,  the  defendants'  and  their  senrants*  want  of  knowledge ; 
and  the  replications  show  that  such  want  of  knowledge  is  no  excuse,  but  was  in  Ikct  part  of  the 
negligence  complained  of: 

**t.  That  the  fifth  and  ninth  pleas  arer,  that,  in  disentangling  the  anchor  from  the  oable, 
the  cable  was  dragged  and  ii^ared,  and  that  the  same  is  the  breach  complained  of;  and  the 
new-assignmenu  support  the  counts,  by  aUeging  that  the  same  wai  n«gUgently  done,  Ac,  by 
the  ddimdants  and  their  serrants." 
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plftoing  of  tbe  vessel  in  and  upon  the  said  part  of  the  river.  The 
defendant  in  his  fifth  plea  alleges  that  the  said  part  was  a  public 
highway  at  all  times  and  seasons,  and,  substantially,  that  he  navigated, 
conducted,  and  placed  her  there  in  the  exercise  of  his  right  as  a  liege 
subject  to  use  the  highway;  averring  also,  that  this  is  the  navigating, 
&c.,  complained  of  in  the  declaration.  This  is,  in  truth,  a  denial, 
argumentatively,  of  doing  the  acts  at  unseasonable  times  of  the  tide, 
which  may  have  been  objectionable  on  demurrer,  but  is  good  after 
Verdict."  So,  here,  the  pleas  are  a  mere  argumentative  mode  of 
denying  the  negligence  charged.  His  Lordship  proceeds, — "The 
sixth  plea  merely  alleges  that  the  oysters  and  oyster-brood  were  so 
placed,  and  iii  such  masses,  as  unlawfully  to  diminish  the  depth  of 
water,  and  greatly  obsti'uct  the  navigation,  to  the  common  nuisance 
of  the  Queen's  subjects;  but  it  does  not  go  on  to  allege  that  the  vessel 

*7701  °^^^^  °^*  ^^*^  ^"®  ^^^®  ^^^  ^^^^^  h^Lve  passed  up  *the  river,  or 
J  grounded  Without  doing  the  injury  complained  of."  [Willes, 
J. — There  are  two  subsequent  cases  which  are  precisely  in  point,  viz., 
Dimes  v.  Petley,  15  Q.  B.  276  (E.  0.  L.  R.  vol.  69),  and  Bateman  v. 
Bluck,  18  Q.  B.  870  (E.  0.  L.  R.  vol.  88).]  In  Butterfield  v,  Forrester, 
11  East  80,  and  Davies  v,  Mann,  10  M.  &  W.  546,  it  was  held  that 
one  who  by  his  own  negligence  is  contributory  to  the  injury,  is  with- 
out remedy.  All  these  cases  show  that  notice  or  knowledge  is  imma- 
terial, and  that  the  only  question  is,  whether  or  not  there  has  been 
actionable  negligence  on  the  part  of  the  defendant.  The  demurrer  to 
the  declaratioti  therefore  fails.  Then  the  fifth  plela  alleges  that  the 
cable  was  lying  at  the  bottom  of  the  sea,  and  out  of  the  jurisdiction 
of  Her  Majesty.  [Archibald^  for  the  defendants,  intimated  that  he  did 
not  mean  to  contend  that  th6  act  done  by  the  defendants  was  out  of 
the  jurisdictioti  of  the  court.]  That  being  so,  all  that  the  plea  amounts 
to,  is,  that  the  defendants  Were  proceeding  in  the  due  and  ordinary 
course  of  navigation,  that  the  defendants  were  guilty  of  no  default, 
and  that  the  existence  of  the  eable  was  unknown  to  them.  But  their 
very  want  of  knowledge  amounts  to  negligence.  In  effect,  the  plea 
merely  sets  up  certain  circumstances  which  would  be  for  the  consid- 
eration of  the  jury  upon  the  plea  of  not  guilty.  The  same  remarks 
apply  to  the  ninth  plea.  The  seeond  replication  alleges  that  the 
defendants  ought  to  have  knOvTn  and  hid  the  means  of  knowing  the 
existence  and  position  of  the  cable,  and  that  the  injury  complained 
of  was  the  result  of  their  negligence  arid  culpable  want  of  knowledge. 
That  clearly  is  no  departure :  it  sustains  and  confirms  the  declaration. 
Neither  is  the  new-assignment  a  departure:  it  would  be  a  very  singu- 
lar ftew-assignment  if  it  was.  In  Lynch  v.  Nurdin,  1  Q.  B.  29,  38 
(E.  C.  L.  R.  vol.  41),  Lord  Denman  says :  "  Betweeft  wilful  ftitschirf 
♦7711  ^^^  gross  negligence  the  *boundary-line  is  hard  to  trace :  t 
■*  shonld  father  say  impossible.  The  law  runs  them  into  eaeh 
other,  considering  such  a  degree  of  negligence  as  some  proof  of  lAalioe. 
It  k  then  a  matter  ^trietly  wHhia  the  province  cf  a  jary  deciding  on 
thfe  erreiiBistanMes  of  eaeli  eiase." 

*7721      Archibald  (with  whom  was  Lu8\  Q.  C),  oontri.(o) — *Neit^*r 
^   66utit  of  the  declaration  discloses  a  eaaae  of  aetioo  t  bo  legal 

(a^  fb%  piolnb  mifkM  for  ftrgmnent  on  the  part  of  the  defthidMls  wei%  it  fvHofWi  ^s^ 
'<  1.  That  neither  of  the  counts  in  the  declaration  diaclosee  any  safBcient  caaee  of  action : 
^3.  That,  the  defendanti  haring  no  notice  or  knowledge  of  the  existence  or  position  of  the 


COMMON  BENCH  BEPOETS.    (15  J.  SCOTT.    N.  S.)        772 

duty  is  shown  of  which  the  defendants  have  committed  a  breach.  To 
cast  anchor  wherever  it  may  be  found  necessary  or  convenient,  is  a 
right  which  belongs  to  all  persons,  whether  subjects  of  Her  Majesty 
or  foreigners,  who  navigate  the  sea.  That  right  is  not  to  be  subject 
to  such  a  use  of  the  sea  by  individuals  as  is  here  attempted  to  be  es- 
tablished. A  declaration  which  charges  a  breach  of  duty  must  con- 
tain an  allegation  from  which  the  duty  can  be  inferred,  otherwise  the 
declaration  is  bad:  Metcalf  i;.  HetheriDgton,  11  Exch.  257.  To  make 
this  declaration  good,  it  should  at  least  have  averred  that  the  defend-r 
ants  bad  notice  of  the  existence  and  nosition  of  the  cable,  and  might 
in  the  ordinary  course  of  navigation  have  avoided  it :  and,  in  the  ab- 
sence of  those  allegations,  the  averment  of  negligence  goes  for  nothing. 
Many  authorities  to  that  effect  are  referred  to  m  the  case  list  mentioned. 
In  Southoote  v.  Stanley,  1  Hurlst.  &  N.  2*17,  the  declaration  alleged 
that  the  defendant  was  possessed  of  an  hotel,  into  which  he  had  in- 
vited the  plaintiff  to  come  as  a  visitor,  and  in  which  there  was  a  glass- 
door,  which  it  was  necessary  for  the  plaintiff  to  open  for  the  purpose  of 
leaving  the  hotel,  and  which  the  plaintiff  by  the  permission  of  the  de- 
fendant, and  with  his  knowledge,  and  without  any  warning  from  him, 
lawfully  opened  for  the  purpose  aforesaid,  as  a  door  which  was  in 
a  proper  condition  to  be  opened ;  nevertheless,  by  and  through  the 
mere  carelessness,  negligence,  and  default  of  the  defendant,  the  door 
was  then  in  au  insecure  and  dangerous  condition  and  ^uiifit  to  r^y^o 
be  opened,  and  by  reason  of  the  said  door  being  in  such  inse-  *- 
cure  and  dangerous  condition,  and  of  the  then  carelessness,  negligence, 
default,  and  improper  conduct  of  the  defendant  in  that  behaUj  a  large 
piece  of  glass  fell  from  the  door  and  wounded  the  plaintiff.  It  was  held 
that  the  declaration  disclosed  no  cause  of  action  against  the  defendant. 
In  Button  v.  Powles,  2  Best  l^  Smith  174, 191  (E.  C.  L.  R.  vol.  110),  31 
Law  J.,  Q.  B.  191,  the  defendant,  a  merchant  at  Liverpool,  chartered 
a  ship  from  the  plaintiffs  at  a  lump  sum,  and  put  it  up  as  a  general 
ship.     The  shippers  of  goods  in  the  vessel,  according  to  the  custom  of 

telegraphto  cable  in  question,  no  legal  daty  towardi  the  pUintiffs  if  shown  in  either  of  the 
eoanti  to  navigate  the  ship  of  the  defendants  or  to  manage  their  anchor  and  tackle  with  refer- 
ence to  sneh  telegraphic  cable,  or  so  as  to  avoid  dragging  against  or  injuring  the  same ;  and 
that,  in  the  absence  of  any  allegation  of  wilful  damage,  no  SttfAoient  cause  of  action  appears; 
that  it  is  consistent  with  both  counts  that  the  ship  of  the  defendants,  with  her  anchor  and 
tackle,  may  have  been  directed,  managed,  and  navigated  in  strict  accordance  with  the  ordinary 
nilea  of  the  sea  and  practice  of  navigation ;  and  that  no  negligence  or  breach  of  duty  in  that 
ra^cet  is  shown  in  either  eoont." 

J«  io  the  $eeond  couai,—"  1.  That  the  part  of  the  telegraphic  cable  in  question  having  been 
more  than  three  marine  miles  from  the  shore,  it  was  not  lawfully  lying  in  the  sea;  and  that 
the  defendants  were  not  therefore  bound  to  take  notice  of  its  position  or  existence,  and  were 
under  no  duty  to  manage  their  ship,  with  her  anchor  and  tackle,  otherwise  than  according  to 
tlie  ordinary  rules  of  the  sea  and  practice  of  navigation ;  and  that  no  breach  of  snch  rules  otr 
praetioe  is  shown : 

*'2,  That  the  alleged  grievance  as  described  is  not  one  in  respect  of  which  any  rule  either 
of  the  common  or  maritime  law  gives  any  right  to  recover  damages : 

"8.  That,  as  the  part  of  the  telegraphic  cable  injured  was  lying  in  the  sea  at  the  distanee  of 
more  than  three  marine  miles  from  tiie  coast,  the  ease  is  not  one  over  whioh  this  court  under 
the  eiroomatanoes  has  jurisdiction."    [This  was  abandoned.] 

A$  to  the  replieation§  to  tht  fifth  and  ninth  pleat  retpectively, — "That  they  do  not  show  any 
duty,  or  actionable  negligence  or  breach  of  duty,  on  the  part  of  the  defendants;  or,  if  otherwise, 
that  they  are  respeetively  bad  on  the  ground  of  departure/' 

Andy  at  to  th»  ntw-aatignmentt,""  that  they  do  not  show  any  excess  in  disentangling  the 
■iiehor,  and  are  bad  on  the  ground  of  departure." 


773  TELEGRAPH  CO.  v,  DICKSON.    H.  T.  1864. 

Liverpool,  made  out  and  delivered  to  the  defendant  for  the  captain 
copies  of  the  respective  bills  of  lading,  which  were  eight  in  number. 
It  was  necessary,  as  the  defendant  knew,  that  a  document  sailed  a  con- 
sular manifest  should  be  made  out  at  Liverpool  before  the  ship  sailed, 
containing  an  accurate  account  of  the  goods  on  board  the  snip,  and 
that  for  that  purpose  the  person  employed  to  make  it  out  should  have 
all  the  bills  of  lading,  or  copies  of  them,  before  him.  On  application 
for  the  copies  by  the  plaintiflF,  the  defendant  delivered  over  only  six 
out  of  the  eight  copies  as  the  whole  number.  An  imperfect  consular 
manifest  was  drawn  up  from  these,  and  the  plaintiffs  were  in  conse- 
quence subjected  to  fines  and  expenses  at  the  end  of  the  voyage.  It 
was  held,  that,  in  the  absence  of  express  contract  or  mercantile  usage, 
there  was  no  legal  duty  making  it  incumbent  on  the  defendant  to  de- 
liver over  the  copies  to  the  plaintiffs,  and  therefore  that  no  action 
could  be  maintained  against  him  for  the  omission.  Erie,  C.  J.,  deliver- 
ing the  judgment  of  the  Exchequer  Chamber,  said:  **The  allegation 
that  the  defendant  negligently,  improperly,  and  carelessly  handed 
over  to  fhe  plaintiffs*  agent  copies  of  six  out  of  the  eight  bills  of 
^n^jn  lading  as  and  for  the  whole,  does  not  allege  a  cause  of  action, 
'  J  *unless  it  expresses  a  breach  of  a  duty.  If  there  was  a  duty  in 
the  defendant  to  take  care  to  deliver  up  all  the  copies,  then  the  negli- 
gence alleged  was  a  breach  of  that  duty.  But  I  can  find  nothing  to 
show  that  there  was  any  such  duty;  consequently,  there  was  no  breach 
of  duty  in  the  defendant  in  not  delivering  up  the  copies  of  all  the  bills 
of  lading."  That  is  the  principle  which  has  uniformly  been  laid  down 
since  the  case  of  Brown  v.  Mallet,  5  C.  B.  599.  The  allegation  of 
negligence,  in  the  absence  of  some  duty,  amounts  to  nothing:  see  tho 
judgment  of  Erie,  C.  J.,  in  Cox  v.  Burbidge,  13  C.  B.  N.  S.  430  (E. 
C.  L.  R.  vol.  109).(a)  [Williams,  J. — Your  argument  amounts  to  no 
more  than  this,  that  the  declaration  must  disclose  a  cause  of  action.] 
In  the  case  of  The  Saxonia,  1  Lushington's  Adm.  R  410,  it  was  held 
that  the  Merchant  Shipping  Act,  1854,  17  k  18  Vict.  c.  104,  ss.  296, 
297,  298,  do  not  apply  to  a  foreign  ship  navigating  the  Solent  be- 
tween the  Isle  of  Wight  and  Hampshire,  and  within  three  miles  of  the 
British  coast ;  and  that,  if  a  collision  there  happens  between  a  British 
and  a  foreign  ship,  the  conduct  of  each  ship  is  to  be  tried  by  the  law 
maritime.  "  That  being  established,"  said  Dr.  Luahington,  **  there  are 
two  rules  affecting  sailing  vessels  of  all  countries,  which,  in  our  opi- 
nion, decide  this  case.  The  first  of  these  rules  is,  that  a  vessel  which 
has  the  wind  free  is  bound  to  give  way  to  a  vessel  close-hauled,  and 
that  a  steamship  is  to  be  treated  as  a  vessel  which  has  the  wind  free. 
This  was  the  case  of  The  Saxonia:  she  was  therefore  bound  to  give 
^  way  to  the  Eclipse,  and  the  Eclipse  had  a  full  right  to  expect  her  to 
do  this,  and  was  not  bound  in  any  respect  to  alter  her  course.  But  the 
second  rule,  which  we  consider  affects  this  case,  is  that  though  the 
closehauled  vessel  is  not  bound  to  give  way,  she  is  nevertheless  bound 
*7751  ^^  sbo^  some  ^proper  and  sufficient  light  in  sufficient  time  to,  to 
^  enable  the  steam-ship  or  other  vessel,  whose  duty  it  is  to  give 
way  to  avoid  any  collision.  No  blame  can  attach  to  a  vessel  for  running 
foul  of  another  vessel,  if  it  has  been  impossible,  to  distinguish  it  until  the 
collision  was  inevitable,  A  vessel  at  anchor,  or  a  fishing-boat,  is  bound 

(a)  And  see  Hammock  v.  White,  II  C.  B.  N.  S.  588  (E.  C.  L.  R.  toL  103). 
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by  the  general  rules  of  the  sea  to  exhibit  a  light,  so  as  to  afford  to  the 
vessels  whose  duty  it  is  to  avoid,  the  means  of  doing  so."  That  is 
precisely  applicable  here.  [Willks,  J. — You  know  the  cruel  con- 
sequences which  that  has  led  to.  A  foreigner  sued  here  for  a  collision 
at  sea  is  liable  for  the  full  amount  of  the  damage  sustained ;  whereas, 
a  British  owner  would  only  be  liable  to  the  extent  of  the  value  of  his 
own  vessel:  The  Wild  Ranger,  82  Law  J.,  Adm.  59.(a)]  These 
telegrahic  cables  may  be  laid  in  a  spot  where  it  is  essential  that  vessels 
should  anchor.  Are  mariners  to  be  restricted  in  the  exercise  of  their 
ordinary  rights  of  anchorage,  without  some  notice?  The  hardship 
will  be  great  upon  our  own  shipping:  but,  in  the  case  of  foreigners, 
who  are  not  cognisant  of  or  bound  by  our  municipal  regulations,  it 
would  be  intolerable.  Is  not  a  duty  imposed  upon  the  company  to 
take  care  that  their  cable  does  no  injury?  Suppose  the  defendants 
had  lost  their  anchor  in  consequence  of  the  company's  negligence  in 
laying  their  cable  in  an  improper  place,  or  in  omitting  to  buoy  it, 
would  not  the  former  have  had  a  good  cause  of  action  against  them  ? 
In  White  v.  Crisp,  10  Exch.  812,  it  is  held,  that,  where  a  vessel  is 
sunk  by  unavoidable  accident  in  a  public  navigable  river,  whether  in 
the  usual  track  of  navigation  or  not,  it  is  the  duty  of  the  owner,  so 
long  as  he  continues  to  have  the  possession  and  control  of  the  vessel,  to 
take  due  precaution  to  prevent  injury  to  other  vessels  by  their 
striking  against  it.  *A11  that  The  Mayor  of  Colchester  r^nna 
V.  Brooke,  7  Q.  B.  889  (E.  C.  L.  R.  vol  58),  decides,  is,  that,  '■'''' 
although  the  oyster-bed  might  have  been  a  nuisance,  yet  it  was  not 
competent  to  the  defendant  to  abate  that  nuisance,  if  he  sustained  no 
further  damage  from  it  than  any  other  of  the  Queen's  subjects.  If  there 
had  been  a  demurrer  to  that  declaration,  it  wouldprobably  have  been 
held  bad  for  want  of  an  averment  of  notice.  In  mirmond  v.  Pearson, 
1  Campb.  516,  Lord  Ellenborough  says, — *'  It  is  a  peremptory  law  of 
navigation,  that,  when  any  substance  is  sunk  in  a  navigable  river,  so 
as  to  create  danger,  a  buoy  shall  be  placed  over  it,  for  the  safety  of 
the  public.  This  is  the  proper  and  specific  notice,  which  all  under- 
stand and  are  bound  to  attend  to.  A  verbal  communication  may 
easily  be  misunderstood,  and  is  very  likely  (as  in  the  present  case)  to 
lead  to  confusion  and  mischief.  But  it  is  of  the  utmost  importance 
to  the  property  and  the  lives  of  His  Majesty's  subjects  that  such  a  warn- 
ing should  be  given  as  will  necessarily  inform  every  one  engaged  in 
the  navigation  of  the  river,  of  the  existence  of  the  danger."(6)  As- 
suming the  declaration  to  be  good,  the  fifth  and  ninth  pleas,  it  is 
submitted,  afford  good  answers  to  it.  The  third  replication  is  clearly 
bad,  for  selecting  a  part  of  the  plea  which  is  immaterial.  [Erjle,  C. 
J. — I  think  the  declaration  is'good.  I  also  think  the  pleas  are  good. 
The  second  replication  and  the  new-assignment  substantially  traverse 
the  pleas.] 

Erle,  C.  J. — I  am  of  opinion  that  the  declaration  in  this  case 
is  good.  It  complains  of  an  injury  done  to  the  property  of  the 
plaintiffs,  an  electric  telegraphic  cable,  by  the  defendants,  in  the 
course  of  navigation,  through  the  carelessness,  negligence,  and   mis- 

(a)  See  Nalson  «.  Coneb,  tntd,  p.  99. 

(&)  See  Hancock  v.  The  York,  Newcastle,  tnd  Berwick  Railway  Company,  10  C.  B.  348  (B. 
C.  L.  R.  Tol.  70). 
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*7771  ^^^^S^^^^^  *^^  ^^^  mariners  and  servants  of  tbe  defendants. 
-I  I  will  assume,  for  tbe  purpose  of  this  judgment,  that  the 
bottom  of  the  sea  may  be  used  for  lawful  purposes.  The  question 
has  arisen  in  respect  of  oyster-beds  and  sunken  vessels :  and  we  may 
take  it,  inasmuch  as  there  are  acts  of  parliament  on  tbe  subject,  that 
the  placing  of  telegraphic  cables  at  the  bottom  of  the  sea  is  a  knowa 
mode  of  using  that  part  of  the  earth's  surface.  The  plaintiflfs'  pro- 
perty, therefore,  was  lawfully  placed  where  it  was.  The  defendants 
also  had  an  undoubted  right  to  navigate  the  high  sea,  and,  if  need 
be,  to  let  go  their  anchor  wherever  the  safety  or  convenience  of  their 
ship  required  it  to  be  done.  These  two  rights  happen  to  conflict. 
Upon  the  face  of  the  declaration,  therefore,  it  appears  that  the  pro- 
perty of  the  plaintiffs  was  damaged  by  an  anchor  of  tbe  defendants 
dropped  in  a  place  where  they  had  a  right  to  drop  it.  Then  comes 
the  replication,  which  admits  the  defendants'  right  to  anchor,  pro- 
vided that  right  be  exercised  with  due  care  and  skill,  in  the  ordinary 
course  of  navigation,  but  alleges  that  what  was  done  was  done  n^li- 
gently  and  contrary  to  the  due  course  of  navigation.  The  whole 
essence  of  the  case  thus  turns  upon  the  word  negligent.  It  is  con- 
ceded that  the  court  has  jurisdiction  over  the  matter.  If  what  the 
defendants  did  was  done  wilfully,  no  doubt  they  would  be  responsible. 
Omitting  all  about  the  jurisdiction  of  the  court,  and  the  defendants 
being  aliens,  and  the  vessel  a  foreign  vessel,  the  defendants  by  their 
pleas  allege,  that,  in  the  usual  and  ordinary  course  of  navigation, 
they  had  occasion  to  cast  anchor,  that,  in  raising  it,  it  became  entan- 
gled with  the  telegraphic  cable  and  unavoidably  dragged  and  injured 
it,  that  there  was  no  mark  or  buoy  to  indicate  the  position  of  the 
cable,  which  was  incapable  of  being  seen,  and  that  they  were  unaware 
^f'^Qi  of  its  existence.  The  answer  to  that  in  the  replication  ^is, 
' '  ^  that  tbe  damage  arose  from  the  defendants'  negligence  and 
want  of  care  in  navigating  their  ship,  and  from  their  culpable  want 
of  knowledge,  in  omitting  the  means  of  knowledge  at  their  command. 
In  the  ordinary  case  of  a  highway,  if  damage  is  occasioned  to  an 
individual  through  the  negligent  use  of  it,  the  party  so  negligently 
using  it  is  responsible.  The  plea  appears  to  me  also  to  be  good.  It 
is  in  effect  a  traverse  of  the  negligence  charged,  and  is  what  is  already 
put  in  issue  under  not  guilty.  This  discussion,  however,  will  be 
valuable,  inasmuch  as  it  will  tend  to  bring  more  precisely  before  the 
jury  the  real  question  which  they  will  have  to  try.  Negligence  is  a 
word  of  very  undefined  signification :  and  the  attempt  to  draw  the 
line  between  it  and  wilful  acts  has  always  been  a  source  of  great 
confusion.  The  substance  of  the  plea  is,  that  the  defendants  were 
lawfully  navigating  their  vessel  on  the  high  seas,  and  in  the  ordinary 
course  of  navigation  let  down  their  anchor,  aud  in  getting  it  up,  it 
having  without  any  default  of  the  defendants  become  entangled  with 
the  telegraphic  cable,  of  the  position  and  existence  of  which  they 
were  unapprised,  the  damage  complained  of  ensued.  If  that  be  so,  I 
do  not  think  it  can  be  said  that  a  foreigner  is  bound  before  he  casts 
anchor  on  the  high  seas,  to  inquire  whether  there  is  a  telegraphic 
cable  at  the  bottom  which  may  be  injured  by  the  exercise  of  his 
natural  right.  The  replication  and  new-assignment  in  effect  traverse 
the  plea,  and  say  that  the  acts  done  by  the  defendants  were  not  done 
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in  the  due  and  ordinary  course  of  navigation,  or  with  ordinary  care 
and  skill,  and  that,  if  they  had  no  knowledge  of  the  existence  ami 
position  of  the  telegraphic  cable,  they  had  the  means  of  knowledge, 
^nd  were  guilty  of  negligence  in  not  availing  themselves  of  such 
means  of  knowledge.  If  this  takes  away  the  force  of  the  plea,  the 
declaration,  which  is  *good,  stands.  As  to  the  argument,  that  r^ftrq 
the  defendants  would  have  had  a  right  of  action  if  their  vessel  '* 
had  been  damaged  in  conseG[uence  of  the  telegraphic  cable  being  laid 
down  without  anything  to  indicate  its  position,  it  sfeems  to  me  that 
that  would  raise  precisely  the  same  question.  It  comes  at  last  to  a 
question  of  negligence. 

Williams,  J. — I  am  of  the  same  opinion.  The  declaration  is  good 
by  reason  of  the  imputation  of  negligence ;  and  the  plea  is  good  as  an 
argumentative  traverse  of  that  negligence.  There  is  more  difficulty 
about  the  replication  and  new-assignment :  but,  upon  the  whole,  I  am 
willing  to  treat  them  as  my  Lord  has  done. 

WiLLES,  J. — I  am  of  the  same  opinion.  Mr.  Archibald  admits  that 
there  is  nothing  in  the  allegation  as  to  the  three  miles.  The  rights 
and  duties  of  persons  navigating  vessels  apply  equally  whether  in 
port  or  on  the  high  seas.  It  is  the  duty  of  the  persons  navigating  so 
to  exercise  their  rights  as  to  do  no  damage  to  the  property  of  others. 
I  see  no  substantial  diflference  between  a  telegraphic  cable  and  another 
ship, — except  that  the  position  of  the  cable  may  or  may  not  be  known, 
and  it  may  or  may  not  have  been  the  duty  of  the  master  of  the  vessel 
to  know  that  it  was  there.  The  more  or  less  difficulty  of  the  case 
can  only  be  taken  into  consideration  by  a  jury.  I  cannot  imagine 
that  a  man  would  be  justified  in  wilfully  or  negligently  injuring  an 
anchor  even  when  improperly  dropped  in  a  fairway,  if  he  knew  it  was 
there.  No  one  is  justified  in  wilfully  or  by  culpable  negligence 
injuring  property  of  another,  whether  above  or  under  water.  In  the 
case  of  The  Batavier,  10  Jurist  19,  where  one  vessel  came  into  colli- 
sion with  another,  which  was  lying  at  'anchor,  Dr.  Lushing-  r^i^oQ 
ton  says :  "  The  presumption  of  law,  where  a  vessel  at  anchor  ^ 
is  run  down  by  another,  I  take  to  be  this, — that  the  vessel  running 
down  the  other  must  show  that  the  accident  did  not  arise  from  any 
fault  or  negligence  on  her  own  part;  and  for  this  reason,  that  the 
vessel  at  anchor  has  no  means  of  shifting  her  position,  or  avoiding  the 
collision ;  and  it  is  the  duty  of  every  vessel,  seeing  another  at  anchor, 
whether  in  a  proper  or  improper  place,  and  whether  properly  or 
improperly  anchored,  to  avoid,  if  it  be  practicable  and  consistent  with 
her  own  safety,  any  collision.  This  is  the  doctrine,  not  merely  of 
maritime  law,  but  of  common  sense:  it  is  the  doctrine  which  prevails 
on  roads;  where,  supposing  a  carriage  to  be  standing  still  on  the 
wrong  side,  it  is  no  justification  for  another  running  against  it,  though 
the  latter  (?)  be  on  the  right  side."  I  think  the  declaration  in  this 
case  is  good :  and  for  the  same  reason  I  think  the  fifth  and  ninth 
pleas  are  good.  The  second  replication  and  the  new-assignment  are 
also  good,  inasmuch  as  they  suostantially  traverse  the  allegations  in 
the  pleas.  The  third  replication  is  bad,  because  it  selects  a  portion 
of  the  plea  which  is  not  material ;  and  on  that  there  must  be  judg- 
ment for  the  defendants.  Upon  all  the  rest  the  judgment  will  be  for 
the  plaintiifs.  Judgment  accordingly. 
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*781]  *SICHEL  V.  LAMBERT.    Jan.  11. 

In  order  to  sustain  a  plea  of  ooTertore,  the  defendant  sirore,  that,  in  1844,  she  was  married 
to  one  J.  L.  at  a  Roman  catholic  chapel  in  London  (both  parties  being  Roman  catholics) ;  that 
the  ceremony  was  performed  bj  a  priest,  in  the  way  in  which  Roman  cathoUo  marriages  arv 
ordinarily  solemnised ;  that  she  cohabited  with  J.  L.  for  scTcral  years,  and  until  he  went  to 
Australia,  where  he  now  resided : — 

Held,  that  the  court  and  jury  might  presume  that  the  marriage  was  Talid,  thongh  it  was  not 
proved  either  by  oral  testimony  or  by  the  certificate  given  by  the  priest  on  the  occasion,  that 
the  place  where  the  marriage  was  solemnised  was  licensed  under  the  6  A  7  W.  4,  c.  85,  a,  18, 
or  that  the  registrar  was  present, — the  contrary  not  appearing. 

This  was  an  action  for  goods  sold  and  delivered.  Plea,  amongst 
others,  coverture. 

The  cause  was  tried  before  Keating,  J.,  at  the  sittings  at  Guildhall 
after  last  Trinity  Terra.  In  order  to  sustain  her  plea  of  coverture, 
the  defendant  stated  that  she  was  married  to  John  Lambert  in  1844, 
at  a  Eoman  catholic  chapel  in  George  Street,  Portman  Square ;  that 
she  and  Lambert  were  both  Roman  catholics ;  that  they  were  married 
by  a  priest  in  the  way  in  which  Roman  catholic  marriages  are  ordi- 
narily solemnized  ;  that  they  lived  together  for  some  years ;  that  her 
husband  was  in  Australia ;  and  that  she  had  received  a  letter  from 
him  a  few  weeks  before  the  commencement  of  the  action.  She  also 
produced  a  certificate  of  the  marriage  from  the  priest  by  whom  the 
ceremony  was  performed;  and  a  certificate  showing  that  the  civil 
contract  of  marriage  had  been  performed  before  the  French  consul. 
There  was  no  proof,  however,  that  the  person  who  performed  the 
ceremony  of  marriage  was  a  priest,  or  that  the  chapel  was  a  place 
licensed  for  the  celebration  of  marriages,  or  that  the  registrar  was 
present  at  the  time. 

On  the  part  of  the  plaintiflf  it  was  submitted  that  the  evidence  was 
not  sufficient  to  establish  the  coverture,  inasmuch  as  it  was  not  shown 
that  the  ceremony  took  place  in  a  registered  place  of  worship.  The 
learned  judge,  however,  overruled  the  objection,  and  directed  a 
verdict  to  be  entered  for  the  defendant  upon  that  issue,  reserving  the 
plaintiflf  leave  to  move. 

Marshall  Griffiths,  in  Michaelmas  Terra  last,  accordingly  obtained  a 
rule  nisi  to  enter  the  verdict  for  the  plaintiflf  upon  the  issue  on  the 
plea  of  coverture. 

♦7821  *BeasUy  now  showed  cause. — Parol  evidence  of  a  marriage, 
-I  followed  by  cohabitation,  has  always  been  considered  to  be 
sufficient  to  sustain  a  plea  of  coverture :  Hopewell  t;.  De  Pinna,  2 
Campb.  113;  Catterall  v.  Catterall,  1  Rob.  E.  R.  304;  Campbell  v. 
Corley,  28  Law  T.  109.  [Williams,  J. — The  sole  question  here  is, 
whether  there  was  evidence  from  which  the  jury  might  infer  that  the 
place  where  the  ceremony  was  performed  was  registered.]  The  mar- 
riage (the  parties  being  innocent)  will  be  valid,  although  the  place  be 
not  registered.  By  the  18th  section  of  the  6  &  7  W.  4,  c.  85,  any 
certified  place  of  religious  worship  may  be  registered  for  the  solem- 
nization of  marriages  therein.  Section  20  requires  the  marriage  in 
such  registered  place  to  be  performed  in  the  presence  of  the  registrar. 
This,  however,  it  is  submitted,  is  directory  only :  there  are  no  words 
making  the  marriage  void  for  non-compliance  therewith.  The  35th 
section  enacts  that  every  marriage  solemnized  under  that  act  shall  be 
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good  and  cognisable  in  like  manner  as  marriages  before  the  passing 
of  the  act  according  to  the  rites  t)f  the  church  of  England.  The  89th 
section  enacts  that  "  every  person  who  after  the  1st  of  March,  1837, 
shall  knowingly  and  wilfally  solemnize  any  marriage  in  England, 
except  by  special  license,  in  any  other  place  than  a  church  or  chapel 
in  which  marriages  may  be  solemnized  according  to  the  rites  of  the 
church  of  England,  or  tnan  the  registered  building  or  office  specified 
in  the  notice  and  certificate  as  aforesaid,  shall  be  guilty  of  felony 
(except  in  the  case  of  a  marriage  between  two  of  the  society  of 
friends,  commonly  called  quakers,  according  to  the  usages  of  the  said 
society,  or  between  two  persons  professing  the  Jewish  religion, 
according  to  the  usages  of  the  jews);  and  every  person  who  in  any 
such  registered  building  or  office  shall  knowingly  and  wilfully  solem- 
nize any  marriage  in  the  absence  of  *a  registrar  of  the  district  [■♦^oo 
in  which  such  registered  building  or  office  is  situated,  shall  be  ^ 
guilty  of  felony, '^^  &c.  And  the  42d  section  enacts,  that,  *'  if  any  per- 
son shall  knowingly  and  wilfully  intermarry  after  the  said  1st.  of 
March,  under  the  provisions  of  this  act,  in  any  place  other  than  the 
church,  chapel,  registered  building,  or  office,  or  other  place  specified 
in  the  notice  and  certificate  as  aforesaid,"  &c.,  *'or  in  the  absence  of  a 
registrar  or  superintendent  registrar  where  the  presence  of  a  registrar 
or  superintendent  registrar  is  necessary  under  this  act,  the  marriage 
of  such  persons,  except  in  any  case  hereinafter  excepted,(a)  shall  be 
null  and  void."  In  the  absence  of  evidence  to  the  contrary,  the  court 
will  assume  that  all  was  rightly  done.  [Willes,  J. — In  The  Queen  v. 
Manwaring,  1  Dears.  &  Bell,  C.  C.  182,  upon  an  indictment  for 
bigamy,  it  appeared  that  the  first  marriage  took  place  in  a  dissenting 
chapel  duly  licensed  for  marriages,  and  a  witness  was  called  who 
proved  that  he  was  present  at  the  marriage,  that  it  took  place  in  the 
dissenting  chapel  in  the  presence  of  the  registrar,  that  the  entry  of 
the  marriage  in  the  registrar's  book  was  signed  by  the  witness  as  a 
witness  to  the  marriage,  and  that  the  parties  afterwards  lived  together 
as  man  and  wife  for  some  years.  It  was  held, — first,  that  the  parol 
testimony  of  the  witness  sufficiently  proved  the  fact  of  marriage, — 
secondly,  that  there  was  prim&  facie  evidence  that  the  chapel  was 
duly  registered  and  was  a  place  in  which  marriages  might  legally  be 
solemnized.  Wightman,  J.,  there  says :  *'  The  presence  of  the  registrar 
at  the  marriage,  the  fact  of  the  ceremony  taking  place,  and  the  entry  in 
the  registrar's  book,  of  which  a  copy  was  produced  at  the  trial,  seemed 
to  me  at  the  time  to  be  circumstances  which  afforded,  and  I  now 
♦think,  aided  as  they  are  by  the  presumption  omnia  rite  esse  r»<TOA 
acta,  they  do  afford,  primfi  iacie  evidence  that  the  chapel  was  *- 
a  duly-registered  place,  in  which  marriages  might  be  legally  cele- 
brated. If  it  were  not  such  a  place,  all  those  who  took  part  in  the  pro- 
ceedings would  be  criminally  liable  for  doing  so."  It  is  true  the  registrar 
there  was  proved  to  have  been  present :  but  that  was  not  necessary 
to  the  reasoning  of  my  Brother  Wightman.  Williams,  J. — The 
statute  requires  the  chapel  to  be  registered  as  a  place  for  the  solem- 
nization of  marriages,  and  that  the  registrar  shall  be  present.  Can 
we,  in  the  absence  of  all  proof,  presume  that  these  two  requisites 
were  duly  complied  with  ?     Willbs,  J. — In  Piers  v.  Tuite,  1  Drury 

(a)  Of  marriages  solemnued  aeoording  to  tha  pro?ision8  of  the  4  Q.  4,  c  76. 
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k  Walsh  279,  299,(a)  Lord  Plunket,  C,  dealing  with  a  marriage 
which  took  place  at  Douglas,  Isle  of  Man,  says :  ''  According  to  the 
doctrine  laid  down  by  the  ecclesiastical  judges,  and  which  doctrine  is 
recognised  by  the  commcm  law  of  the  land,  it  lies  upon  the  party  im- 
peaching the  marrii^e,  after  that  a  marriage  de  &cto  has  been  estab- 
lished, to  prove  that  it  is  null  and  void  as  a  marriage :  this  has  not 
been  attempted  by  the  defendants,  and  consequently,  on  the  principle 
'semper  prsssumitur  pro  matrimonio/  I  must  presume  that  the  forma 
required  by  the  act  (6)  were  complied  with,  and  pronounce  the  mar- 
riage in  question  to  have  been  a  legal  and  valid  one."] 

Qarth^  in  support  of  the  rule. — No  doubt,  long  cohabitation  affords 
*7851  P'*^^'^P^^v®  evidence  of  a  marriage :  but,  where  the  party  who 
^  relies  upon  the  fact  of  marriage  goes  on  and  shows  where  and 
how  the  ceremony  *took  place,  he  must  show  that  all  the  legal  requisites 
of  a  valid  marriage  were  complied  with.  The  act  of  parliament  requires 
not  only  that  the  building  shall  be  registered,  but  that  the  registrar 
shall  be  present :  there  was  no  proof  that  either  of  these  conditions  to 
the  validity  of  the  marriage  was  complied  with.  [Willes,  J. — In  The 
King  V.  The  Inhabitaats  of  Brampton,  10  East  282,  two  British  sub- 
jects at  St.  Domingo,  being  desirous  of  intermarrying,  went  to  a 
chapel  for  that  purpose,  where  a  service  in  the  language  of  the  coun- 
try (French)  was  read  by  a  person  habited  like  a  priest,  and  interpret- 
ed into  English  by  the  officiating  clerk, — which  service  the  parties 
understood  to  be  the  marriage-service  of  the  church  of  Englana ;  and 
they  received  a  certificate  of  the  marriage,  which  was  afterwards  lost : 
and  this  was  held  to  be  sufficient  whereon  to  found  a  presumptioii 
(nothing  appearing  to  the  contrary)  that  the  marriage  was  duly  cele- 
brated according  to  the  law  of  St.  Domingo, — particularly  after  elevea 
years'  cohabitation  as  man  and  wife,  till  the  period  of  the  husband's 
death.     That  was  a  s^tlement  case,   a  case  therefore  where  strict 

Eroof  was  required.  Lord  EUenborough  puts  it  on  the  ground  of  oo- 
abitation  as  man  and  wife  for  a  period  of  eleven  years,  preceded  by 
a  ceremony  which  mi^ht  have  been,  and  which  the  parties  understood 
and  intended  at  the  time  to  be,  the  ceremony  of  marriage.]  His  lord- 
ship seems  mainly  to  rely  on  the  fact  of  the  ceremony  having  been 
performed  in  a  proper  place, — a  fact  as  to  which  there  is  no  evidence 
whatever  in  this  case.  [Willbs,  J. — The  judgment  of  Grose,  J.,  is 
more  general.  ''  The  parties,"  he  says,  "  meant  to  be  married ;  they 
went  openly  to  a  chapel  in  the  country  where  they  were  ;  they  found 
there  a  person  appearing  as  a  priest  of  the  country,  and  they  were 
married  by  him;  the  service  was  performed  in  French,  but  it  was 
*7861  ^^^^^^^^^  ^o  ^^^  parties,  *ana  they  understood  it  to  be  the  mar- 
^  riage-ceremony.  From  these  facts  the  presumption  would  be, 
that  it  was  a  marriage  according  to  the  law  of  that  country,  by  a 
priest  of  that  country,  cognisant  of  its  laws  in  that  respect,  and  who 
It  must  be  presumed  wodd  celebrate  it  according  to  the  law  of  his 
own  country.  There  is  therefore  a  fair  and  reasonable  presumption 
that  diese  parties  were  regularly  and  legally  married  according  to 
the  law  of  St.  Domingo.    I  should  think  the  marriage  might  be  sua* 

(a)  And  see  Piers,  app,,  Piers,  resp.,  S  Hoase  of  Lords  Cases  831. 

(ft)  A  statute  of  the  Isle  of  Mao,  of  the  27th  of  Maj,  1767,  intituled  <«Ab  aet  to  pi«T«at 
oUndeatiiie  maniagea." 
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tained  according  to  the  law  of  England ;  but  1  have  no  doubt  that  it 
is  sastainable  by  the  law  of  the  country  where  it  was  celebrated." 
This  is  a  very  strong  case.]  The  place  and  all  the  surrounding  cir* 
cumstances  there  raised  a  strong  presumption  that  wh^t  was  done  was 
done  legally.  But  here  there  was  no  evidence  that  the  person  whose 
presence  was  the  most  essential  part  of  the  ceremonial  was  in  attend- 
ance. The  buildinff  was  not  snown  to  be  registered :  and,  if  so,  it 
would  be  no  part  of  the  duty  of  the  registrar  to  be  there.  There  is 
no  reason  why  any  presumption  should  be  made  in  &vour  of  a  person 
who  traded  as  a  feme  sole,  and  who  mei^ely  sets  up  this  unrighteous 
defence  in  order  to  escape  a  righteous  claim. 

Eblb,  C.  J. — ^I  am  of  opinion  that  this  rule  should  be  discharged. 
The  question  for  consideration  is,  whether  there  was  evidence  pre- 
sentea  to  the  jury  upon  the  trial  which  warranted  them  in  coming  to 
the  conclusion  that  the  defendant  was  a  married  woman.  She  swore 
that  she  was  married  to  John  Lambert  in  1844,  at  a  Roman  catholic 
chapel  in  London,  both  being  of  that  persuasion  ;  that  the  ceremony 
was  performed  by  a  priest  in  the  way  in  which  Roman  catholic 
marriages  are  ordinarily  solemnized ;  that  thev  cohabited  for  several 
years,  and  were  still  on  terms,  though  the  husband  was  in  Australia ; 
and  that  a  ^certain  document  which  she  produced  was  the  ^4:707 
certificate  given  to  her  by  the  priest  on  that  occasion.  There  '- 
was  no  proof,  either  upon  the  race  of  the  certificate  or  otherwise,  that 
the  place  where  the  alleged  marriage  took  place  was  a  place  licensed 
for  the  celebration  of  marriages  under  the  statute  6  &  7  W.  4,  c.  85, 
or  that  the  registrar  was  present.    The  question  is,  whether  we  can 

S resume  that  all  things  requisite  to  the  validity  of  the  marriage  were 
one,  from  the  fact  that  the  witness  knew  the  pl&ce  to  be  the  usual 
place  and  the  form  to  be  the  proper  form  for  Roman  catholic  mar- 
riages. I  think  we  should  presume  that.  Mere  cohabitation  and 
reputation  are  sufficient  to  prove  a  marriage,  provided  nothing  to  the 
contrary  appears,  in  the  case  of  persons  not  being  dissenters:  and  I 
do  not  see  why  the  same  principle  should  not  govern  all  marriages. 
Take  the  case  of  what  was  requisite,  under  Lord  Hardwicke's  Act, 
26  G.  2,  c.  88,  to  the  validity  of  a  marriage, — license  or  banns :  the 
rule  was,  to  presume  a  valid  marriage  from  long  cohabitation.  I  do 
not  see  why  since  the  6  &  7  W.  4,  c.  86,  the  same  presumption  should 
not  be  maae  as  before.  I  think  there  is  strong  ground  for  presuming 
here  that  the  chapel  was  licensed  and  the  registrar  present,  because 
the  statute  contains  an  enactment,  s.  39,  declaring  that  any  person 
who  should  knowingly  and  wilfully  solemnize  anv  marriage  in  any 
other  place  than  a  registered  building,  or  in  the  absence  of  the 
registrar,  should  be  guilty  of  felony.  It  seems  to  me  that  the  ordinary 
rule  omnia  prieafumuntur  rite  esse  acta  ought  to  prevail  in  this  ease. 
I  think  there  was  abundant  evidence  to  snow  that  this  was  a  valid 
maffiage. 

WiLLiAlfS,  i.^1  am  of  the  saihe  opinion.  1  look  at  this  case  as 
rtfioiiig  the  question  whether,  Inhere  a  maFriage  has  bMn  ^olemni^sed 
hy  h  petsoft  amd  in  a  *pla<sio  wbic^  appeaf  to  be  dtily  atitha-  ^703 
ri^edi,  the  prestimptioti  that  all  had  been  lightly  dofie  does  arise,  ^ 
until  the  contrary  appears.  I  think  there  was  ample  evidence  here  to 
Bitiirf^y  ll^  jffity  Omii  tl^e  praties  w^r^  duly  ftiarHed. 
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the  trial  of  a  plaint  for  a  trespass  committed  by  breaking  tbe  doors 
of  certain  rooms  in  a  cottage  of  the  plaintiff,  the  plaintiff's  case  waai, 
that  he  had  let  the  defendant  a  portion  only  of  the  cottage,  and  had 
reserved  to  himself  the  rooms  in  which  the  trespass  was  committed : 
the  defendant's  case  was,  that  the  plaintiff  had  let  him  the  whole  of 
the  cottage ;  and  the  Court  of  Exchequer  held  that  title  to  a  corpo- 
real hereditament  was  in  dispute,  within  the  58th  section  of  the  9  & 
10  Yict.  c.  95,  and  that  the  county  court  had  no  jurisdiction  over  the 
plaint. 

Beasley,  in  support  of  his  rule. — The  test  as  to  whether  or  not  the 
title  to  land  comes  in  question,  is,  the  result  of  the  trial.  It  is  plain 
from  the  record,  that  the  only  cause  of  action  which  the  plaintiffa 
could  have  here  might  have  been  tried  in  the  county  court.  If  so, 
the  authorities  are  clear  that  the  plaintiffs  are  not  entitled  to  costs. 

Erle,  C.  J. — I  am  of  opinion  that  the  rule  in  this  case  should  be 
made  absolute.  The  plaintiffs  brought  their  action  for  the  breaking 
and  entering  of  their  dwelling-house,  and  the  conversion,  Ac,  of  their 
goods,  and  also  for  an  assault  on  the  female  plaintiff.  The  defendant 
pleads  several  pleas  denying  the  title  of  the  husband,  and  justifying 
the  assault  on  the  wife.  There  is  a  new-assignment  that  the  assault 
was  in  excess  of  the  alleged  right  of  the  defendant:  and  upon  this 
latter,  viz.,  for  the  excess,  the  jury  give  the  plaintiffs  a  verdict  for 
405.,  all  the  rest  being  found  for  the  defendant.  The  plaintiflfe  having 
thus  recovered  only  40s.,  the  case  is  primS  facie  within  the  jurisdic- 
tion of  the  county  court,  and  the  plaintiffs  would  not  be  entitled  to 
♦7931  ^^^^  unless  the  judge  who  presided  at  the  trial  *gave  one  of 
■'  the  certificates  mentioned  in  the  13  &  14  Vict.  o.  61,  s.  12. 
The  learned  judge  has  certified  that  it  appeared  to  him  at  the  trial 
that  the  cause  of  action  was  one  for  which  a  plaint  could  not  have 
been  entered  in  the  county  court,  inasmuch  as  the  title  to  land  came 
in  question.  Looking  at  this  record,  it  appears  to  me  that  that  cer- 
tificate is  not  in  accordance  with  the  result  and  the  findings  of  the 
jury.  The  plaintiffs  bring  their  action  for  three  causes, — a  trespass 
to  their  premises,  conversion  of  their  goods,  and  an  assauU  on  the 
wife.  It  is  only  in  respect  of  the  excess  in  the  latter  that  the  plain- 
tiffs obtain  a  verdict  for  40d.  The  plaintiffs'  true  cause  of  action 
therefore  was  for  the  excess  in  the  assault  upon  the  wife :  and  for  that 
the  action  clearly  might  have  been  brought  in  the  county  court.  The 
plaintiffs  claim  costs  on  the  ground  that,  taking  the  whole  of  the 
record  together,  the  title  to  land  appears  to  have  come  in  question. 
But  I  take  the  rule  to  be  this,  that,  where  there  are  two  causes  of 
action  disclosed  by  the  declaration,  and  a  distinct  line  of  pleading 
applicable  to  each,  the  two  are  for  the  purposes  of  costs  to  be  treated 
as  being  as  distinct  as  if  therie  had  been  two  separate  actions.  I  think 
the  plaintiffs  are  to  be  in  no  better  position  by  joining  the  whole  in 
one  action  than  they  would  have  been  in  if  they  had  brought  two. 

WiLLiAKS,  J.— I  am  of  the  same  opinion.  If  the  plaintiff  had 
succeeded  in  establishitig  his  title  to  the  premises,  the  ordet  of  mj 
Brother  Byles  would  have  been  properly  made.  But,  as  he  failed,  I 
agree  with  my  Lord  that  he  cannot  better  his  title  to  costs  because 
in  an  action  which  might  hiave  been  tfitA  tn  the  oountf  t^xM  ht  hMs 
joined  an  unfounded  claim  of  title  to  land. 
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WiLLES,  J. — I  am  of  the  same  opinion.  When  the  •legisla-  r»7Q4^ 
ture  speaks  of  a  cause  of  action  in  these  acts,  it  means  a  caose  '- 
of  action  in  respect  of  which  the  plaintiff  is  entitled  to  costs,  viz.,  in 
which  he  has  recovered  a  sum  exceeding  20 1  in  an  action  of  contract, 
and  61,  in  an  action  of  tort.  Here  the  plaintiffs  have  recovered  40^. 
only  for  the  excess  in  the  assault  upon  the  wife.  The  good  sense  of 
the  thing  is  consistent  with  the  language  of  the  statute. 

Keating,  J. — I  am  of  the  same  opinion.  The  only  cause  of  action 
which  the  plaintiffs  had  was  the  excessive  and  inexcusable  assault  on 
the  wife.  That  was  not  less  the  cause  of  action,  because  the  plaintiffs 
have  thought  fit  to  add  an  unfounded  claim  for  damages  in  respect 
of  something  else. 

WiLLES,  J. — There  was  a  case  of  Smith  v.  Harnor,  3  0.  B.  N.  S. 
829  (E.  C.  L.  R.  vol.  91),  which  is  precisely  in  point.  There  A.  sued 
B.  for  an  assault,  with  a  count  for  slander,  and  obtained  a  verdict  on 
the  first  count  for  6L,  but  failed  to  establish  a  cause  of  action  in 
respect  of  the  second  count ;  and  it  was  held  that  the  plaintiff  was 
entitled  to  no  costs.  My  Brother  Williams  there  says, — **  This  is  not 
the  less  an  action  of  trespass,  in  which  the  plaintiff  has  failed  to  obtain 
damages  exceeding  51,  because  an  unfounded  charge  of  slander  is 
attached  to  it.''  Bule  absolute.. 
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By  a  cbarter-parfcy  tlie  ebartarer  bound  bimself  to  load  at  Havana  "  a  ftill  and  eomplote  eargo 
of  tagar  and  otbor  lawfiil  prodaee."  Certain  goods  were  enumerated,  including  timber,  and 
certain  rates  of  freigbt  were  mentioned ;  and  the  charter-party  proceeded,  "other  goods,  If  any 
should  be  shipped,  to  pay  in  proportion  to  the  foregoing  rates,  except  what  might  he  ehipped/or 
broken  etowage,  lohieh  ehould  pay  a$  evetomary"  (half  freight).  A/utt  cargo  of  mahogany  logs 
was  shipped,  but  no  broken  stowage  was  supplied  to  fill  up  the  interstices,  and  the  vessel  was 
in  consequence  obliged  to  retain  thirty  tons  of  ballast : — Held,  that,  it  being  impossible  to  ship 
a  "  full  and  complete  cargo,"  without  broken  stowage,  the  charterer  was  bound  by  his  contract 
to  furnish  it 

This  was  an  action  brought  by  the  plaintiff,  a  shipowner  at  Bristol, 
to  recover  a  balance  of  freight  and  demurrage  due  upon  a  charter* 
party,  and  also  damages  for  not  having  shipped  a  full  and  complete 
cargo. 

The  first  count  of  the  declaration  stated  that  the  plaintiff  and  the 
defendant  agreed  by  charter-party  that  the  plaintift''s  ship,  called  the 
Ina,  then  in  Liverpool,  being  staunch,  strong,  and  in  every  respect 
fitted  for  the  voyage,  should  immediately  be  made  ready  in  any  dock 
the  defendant  might  name  in  the  river  Mersey,  and  there  load  a  full' 
and  complete  cargo  of  coals  and  other  lawful  merchandise,  the  vessel, 
being  guaranteed  to  carry  at  least  875  tons  of  dead  weight,  if 
required^  and,  being  so  loaded  and  despatched,  should  immediately 
proceed  to  Havana,  and  discharge  the  same  agreeably  to  bills  of 
lading,  after  which  she  should  again  be  made  ready,  and  there,  and| 
[or]  at  one  other  usual  loading  place  in  the  island  as  ordered,  lead- 
from  the  agents  of  the  defendant  a  full  and  complete  cargo  of  migar- 
and  other  lawful  produoe^  which  the  defendant  thereby  botind  himself* 
to  ship,  not  exceeding  what  the  vessel  could  reasonably  stosc  and* 
0.  B.  K.  8.,  VOL.  zv.— 80 
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carry  over  and  above  her  cabin  tackle,  provisions,  and  furniture^  and, 
being  so  loaded,  should  therewith  proceed  to  Cowes  for  orders  (unless 
ordered  direct  on  signing  bills  of  lading)  to  discharge  at  a  safe  port  in 
the  United  Kingdom,  or  on  the  continent  between  Cronstadt  and 
Havre,  both  inclusive,  or  in  the  Mediterranean  or  Bosphorus ;  and, 
being  arrived  at  the  port  ajs  ordered,  should  there  deliver  the  said 
cargo  to  the  defendant  or  his  agents  according  to  bills  of  lading :  And 
♦7961   ^^^  defendant  thereby  agreed  to  pay  *freight  for  the  round 
^  voyage  as  follows,  viz.,  if  ordered  from  Cowes  for  a  port  in  the 
United  Kingdom,  or  a  port  on  the  continent,  not  in  the  Baltic,  80«. 
(if  sent  direct  to  the  United  Kingdom,  2s,  6d,  per  ton  less) ;  for  a  port 
in  the  Baltic,  858. ;  for  a  port  in  the  Mediterranean  or  Bosphorus, 
95«., — ^for  sugar  and  molasses  per  ton  of  2240  lbs.  net,  Spanish 
ireight>  delivered:  the  same  rates  to  be  paid  for  rum  per  liquid  ton, 
^nd  per  load  for  timber :  other  goods,  if  any  should  be  shipped,  to 
pay  in  proportion  to  the  foregoing  rates,  except  what  might  be  shipped 
for  br(JG€n  stowage^  which  should  pay  as  customary:  the  whole  in  full 
of  all  pilotages,  port-oharges»  &c.,  any  exemption  from  which  through 
the  cargo  to  be  for  charterer's  benefit :  If  the  vessel  should  be  sent 
direct  from  the  loading  port  to  the  Mediterranean  (calling  at  Gibraltar 
for  orders,  if  required),  the  freight  to  be  the  minimum  rate  above 
stated :  If  timber  should  be  shipped,  the  quantity  of  sabicu  not  to 
exceed  sixty  loads,  to  be  taken  through  the  vessel's  hatchway  :  Pay- 
ment to  become  due  and  be  made  on  arrival  at  the  final  port  of  dis- 
charge  and  true  delivery  of  the  cargo,  by  good  and  approved  bills  on 
London  at  three  months*  date,  or  cash  equal  thereto:  2501.  to  be 
advanced  on  sailing  from  Liverpool,  less  insurance,  by  charterer's 
.acceptance  at  four  months'  date:  Cash  for  ship's  disbursements  in 
•Cuba  to  be  supplied  in  Cuba  to  extent  of  250Z.,  if  required,  on  nsual 
terms,  and  at  par  of  exchange:  All  advances  to  be  deducted  on  final 
settlement :  Thirty -five  working  days  to  be  allowed  for  loading  the 
cargo  there,  to  be  computed  from  the  time  of  the  vessel  beinia^  and 
remaining  in  a  proper  loading  place  ready  to  load,  and  to  cease  on 
being  despatched,  and  waiting  orders  at  port  of  call :  Notice  of  readi- 
.ness  and  arrival  to  be  given  in  all  cases  by  the  owner  or  master  in 
owxiting:  Time  occupied  in  changing  ports  not  to  count  as  laying 
*7971  ^^7^*  ^^^  ^^^  ^plaintiff  and  the  defendant  thereby  further 
'  ^  agreed  that  the  defendant  might  detain  the  vessel  any  farther 
tperiod  beyond  the  said  laying  days,  paying  demurrage  at  the  rate  of 
AL  sterling  per  working  day  (certain  perils  excepted) ;  the  outward 
•cargo  to  be  laden  in  turn,  and  discharged  at  the  rate  of  twenty-five 
tons  per  working  day  after  vessel  should  be  in  a  usual  berth  as 
ordered  Iw  the  defendant's  agents :  Averment,  that  the  plaintiff  bad 
performed  the  said  charter-party  in  all  things  on  his  part,  and  that 
before  the  action  was  brought  all  things  had  happened,  all  times  had 
elapsed,  and  all  conditions  bad  been  fulfilled  necessary  to  entitle  the 
plaintiff  to  a  performance  by  the  defendant  of  the  said  charter »party, 
.and  to  sue  him  for  the  breaches  thereof  thereinafter  mentioned :  Yet 
that  the  defendant  broke  the  said  charter-piirty,  in  this»  that  he  did 
not  nor  would  pay  the  freight  made  payable  by  the  said  charter- 
party,  as  provided  by  the  said  charter*party,  bat  therein  wholly 
inade  jdefiiulti  and  the  same  remained  in  arrear  and  unpfiid;  ooolrarj 
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to  and  in  violation  of  the  terms  of  the  said  charter-party :  and  the  de- 
fendant further  broke  the  said  charter-party,  in  this,  that  he  did  not 
nor  would  load  at  Havana  and  [or]  at  any  other  loading  place  in  the 
island  a  full  and  complete  cargo  of  sugar  and  [or]  other  lawful  pro- 
duce, but  loaded  a  short  and  incomplete  cargo,  by  reason  whereof  the 
plaintiff  lost  the  freight  he  would  otherwise  have  earned*  if  a  full  and 
complete  cargo  had  been  loaded  pursuant  to  the  terms  of  the  said 
charter-party:  and  the  defendant  further  broke  the  said  charter- 
party,  in  this,  that  he  did  not  nor  would  ship  at  Havana  and  [or]  any 
other  loading  place  in  the  island  a  reasonable  and  proper  cargo,  or 
one  within  the  true  intent  and  meaning  of  the  said  charter-party,  but, 
on  the  contrary,  loaded  a  cargo  of  timber  of  unreasonable  and  impro- 
per dimensions  and  sizes  for  the  said  ship,  without  ^providing  r:Ki7Qo 
broken  stowage  for  the  same,  although  broken  stowage  was  ^ 
necessary  for  the  due  and  proper  shipment  of  such  cargo ;  by  reason 
whereof  the  said  ship  was  unable  to  carry  so  large  a  car^o  as  she 
would  otherwise  have  done,  as  according  to  the  terms  and  intent  of 
the  said  charter-party  she  ought  to  have  done ;  and  the  plaintiff  was 
thereby  prevented  from  earning  so  large  an  amount  of  freight  as  he 
would  otherwise  have  done. 

There  were  also  counts  for  freight^  demurrage,  hire  of  a  ship,  work 
and  labour,,  interest,  and  money  found  due  on  accounts  stated. 

The  defendant  pleaded, — first,  to  the  second  and  third  breaches 
assigned  in  the  first  count,  that  he  did  not  break  the  charter-party  as 
therein  alleged, — secondly,  to  the  declaration  othei:  than  tne  first 
count,  except  as  to  145i  parcel  of  the  money  claimed,  never  in- 
debted,— thirdly,  as  to  so  much  of  the  declaration  as  the  second  plea 
was  pleaded  to,  that  before  action  he  satisfied  and  discharged  the 
plaintiff's  claim  by  payment, — fourthly,  as  to  so  much  of  the  declara- 
tion as  the  second  plea  was  pleaded  to,  a  set-off, — fifthly,  as  to  145?., 
parcel  of  the  money  claimed,  and  as  to  the  breach  of  contract  in  the 
first  count  of  the  declaration  firstly  assigned,  identity  of  causes  of 
action,  and  payment  of  that  sum  into  court. 

The  plaintiff  joined  issue  on  the  first,  second,  third,  and  fourth 
pleas,  and,  as  to  the  fifth  plea,  replied  that  the  sum  of  1457.  was  not 
enough  to  satisfy  the  plaintiff's  claim  in  respect  of  the  matters  to 
which  the  said  fifth  plea  was  pleaded.    Issue  thereon. 

The  cause  was  tned  before  Erie,  C.  J.,  at  the  sittings  in  London 
after  last  Michaelmas  Term.  The  facts  which  appeared  in  evidence 
were  as  follows: — The  Ina  sailed  frotn  Liverpool  on  the  12th  of 
August,  1861,  and  arrived  at  Havana  on  the  10th  of  October,  and 
•discharged  her  cargo,  and  was  reported  ready  to  receive  her  rv^gg 
return  cargo  on  the  Slst.  The  shipment  of  the  return  cargo  ^  ' 
was  completed  by  the  1st  of  January,  I862.(a)  The  cargo  so  put  on 
board,  wliich  was  in  one  sen^e  a  full  and  complete  cargo,  consisted  of 
log;8  of  mahogany  and  some  cedar.  The  Captain  repeatedly  applied 
for  but  could  not  obtain  wood  for  broken  ^towage,  and  in  conseg[uence 
he  Was  compelled  to  keep  on  board  thirty  tons  of  ballot,  to  tnm  the 
8bii^«  In  respect  of  these  thirty  tons,  the  plaintiff  on  the  shipV 
arrival  in  London  claimed  freight  at  the  aconstomed  rate,  viz.  half 
the  sCipnIated  rate,  amounting  to  65Z.  Bs. 

(a)  The  qveition  of  deUy,  and  amount  of  domnxnic^  wu  rtftrrtd 
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On  the  part  of  the  defendant,  witnesses  were  called  who  stated  that 
broken  stowage  was  always  matter  of  express  stipulation.  On  the 
other  hand,  witnesses  were  called  who  stated  that  a  full  and  complete 
cargo  of  mahogany  could  not  be  shipped  without  broken  stowage : 
none  of  these,  however,  appeared  ever  to  have  shipped  timber  from 
Havana;  nor  was  there  any  evidence  that  broken  stowage  could  be 
obtained  there. 

It  was  insisted  for  the  plaintiff,  that  under  the  terms  of  this  char- 
ter-party, if  broken  stowage  was  necessary  to  put  on  board  "  a  full  and 
complete  cargo,"  the  charterer  was  bound  to  provide  it. 

For  the  defendant,  it  was  submitted  that  the  construction  of 
the  document  was  for  the  judge,  and  that,  in  the  absence  of  ex- 
press stipulation,  the  charterer  was  not  bound  to  provide  broken 
stowage. 

His  Lordship  left  it  to  the  jury  to  say  whether  or  not  the  defendant 
had  shipped  a  full  and  complete  cargo,  within  the  charter-party.  They 
found  that  he  had  not,  and  accordingly  returned  a  verdict  for  the 
plaintiff  for  the  amount  claimed. 

♦8001  ^K^arslake,  Q.  C.  (with  whom  was  F.  M.  Whtte\  now  moved 
-I  to  enter  a  verdict  for  the  defendant,  or  for  a  new  trial,  on 
the  grounds  of  misdirection  and  that  the  verdict  was  against  the 
weight  of  evidence. — The  plaintiff's  claim  in  respect  of  broken  stow- 
age  is  founded  upon  these  words  of  the  charter-party,  "  other  goods, 
if  any  should  be  shipped,  to  pay  in  proportion  to  the  foregoing  rates^ 
except  what  should  be  shipped  for  broken  stowage,  which  should  pay  as 
customary y  This,  it  is  submitted,  does  not  amount  to  a  contract  to 
ship  broken  stowage :  and  there  was  no  evidence  to  show  that  under 
such  a  charter-party  as  this  the  charterer  binds  himself  to  provide 
broken  stowage.  [Eble,  C.  J. — I  thought  it  was  rather  a  question 
for  the  jury  than  for  me.  There  was  evidence  that  it  was  usual  to 
put  on  board  with  such  a  cargo  as  this  a  certain  quantity  of  brokea 
stowage.]  There  was  also  evidence  that  this  was  always  matter  of 
express  stipulation.  The  charterer  contracts  to  put  on  board  a  full 
and  complete  cargo  of  lawful  produce,  amongst  other  things  timber 
and  he  has  complied  with  his  contract  by  putting  on  board  as  much 
timber  as  the  ship  could  contain.  In  Moorsom  v.  Page,  4  Gampb 
103,  by  a  charter-party  the  freighter  covenanted  to  provide  for  the 
ship  a  full  and  complete  cargo  consisting  of  copper,  tallow,  and 
hides,  or  other  goods,  on  which  separate  rates  of  freight  were  to  be 
paid :  and  it  was  held,  that,  having  supplied  the  vessel  with  as  large 
a  quantity  of  tallow  and  hides  as  the  master  chose  to  take  on  board, 
the  charterer  was  not  bound  to  provide  any  copper,  although  for  the 
want  of  it  the  ship  was  obliged  to  keep  in  her  ballast,  and  did  not 
make  so  advantageous  a  freight  as  she  otherwise  would  have  done. 
"  The  parties,"  said  Lord  Ellenborough,  '*  very  likely  intended  that 
copper  should  necessarily  form  a  part  of  the  cargo;  but  they  have  not 
*ftnn  ^^^^  ®^-"  S^'  ^^  ^Irving  V.  Clegg,  4  M.  4;  Scott  572  (E.  C.  I4 
^^  .J  R,  vol.  30),  1 N.  0.  53,  the  defendants  hired  a  ship  for  a  voy- 
age to  the  East.  Indies  a^d  back,  the  freight  for  the  homeward  cargo 
to  be  U.  15^.  per  ton  of  20  cwt.  for  sugar,  coffee,  and  rice,  and^  fox 
pepper  at  18  cwt.  to  the  ton ;  the  fore  cabin  to  be  filled  with  light 
goods,  and  100  tons  of  rice  or  sugar  to  be  shipped  previous  to  any 
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other  part  of  the  loadino^,  to  ballasi  the  vessel,  and  keep  her  in  proper 
trim  /or  the  voyage.  The  defendants,  in  pursuance  of  the  charter- 
party,  shipped  100  tons  of  rice,  and  completed  the  cargo  with  light 
goods,  in  consequence  of  which  the  roaster  was  compelled  to  ship  a 
large  quantity  of  stone  ballast,  to  enable  the  ship  to  sail  safely ;  and 
it  was  held,  that  the  defendants  were  at  liberty,  after  shipping  the  100 
tons  of  rice,'to  complete  the  cargo  with  such  goods  as  they  thought 
fit,  and  were  not  bound  to  pay  freight  for  the  tonnage  occupied  by  the 
additional  ballast.  These  cases,  it  is  submitted,  are  precisely  in  point, 
if  the  construction  of  the  charter-party  is  a  question  for  the  court. 

Erle,  C.  J. — If  this  was  a  question  for  the  jury,  it  was  submitted 
to  them,  and  I  cannot  say  that  I  was  dissatisfied  with  the  verdict.  If 
it  be  a  question  for  the  court,  I  think  the  plaintiffs  claim  is  well 
founded.  By  the  terms  of  the  charter-party,  the  charterer  undertakes 
to  load  at  Havana  "a  full  and  complete  cargo  of  sugar  and  other  law- 
ful produce."  Certain  goods  are  enumerated,  including  timber,  and 
certain  rates  of  freight  are  mentioned ;  and  the  charter-party  goes  on, 
"  other  goods,  if  any  should  be  shipped,  to  pay  in  proportion  to  the 
foregoing  rates,  eoccept  what  might  he  shipped  for  broken  stowage,  which 
should  pay  as  customary f"*^ — that  is,  half  freight.  The  charter-party  is 
for  "a  full  and  complete  cargo."  The  charterer  has  the  option  to 
put  on  board  any  merchandise  he  *pleases :  but  he  is  bound  to  r#oAo 
fill  the  ship.  If  he  chooses  to  put  a  cargo  on  board  which  ^ 
will  leave  a  portion  of  the  ship  which  cannot  be  filled  without  broken 
stowage,  he  is  bound  to  put  on  board  broken  stowage.  The  ship- 
owner is  under  an  obligation  to  receive  broken  stowage  at  half  the 
stipulated  rate  of  freight :  and  I  think  there  is  a  correlative  contract 
on  the  part  of  the  charterer  to  put  on  board  so  much  broken  stowage 
as  will  complete  the  full  loading  of  the  ship. 

Williams,  J. — I  am  of  the  same  opinion,  and  for  the  same  reasons. 

WiLLBS,  J. — I  am  of  the  same  opinion.  The  refusal  of  this  rule 
will  not  conflict  with  the  ruling  of  Lord  Ellenborough  in  the  case  of 
Moorsom  v.  Page.  There,  the  vessel  was  filled  with  tallow,  plus  the 
quantity  of  ballast  to  make  the  vessel  seaworthy  with  a  full  cargo  of 
tallow.  The  contention  on  the  part  of  the  shipowner  was,  that  the 
charterer  ought  to  have  supplied  copper,  so  that  some  of  the  ballast 
might  have  been  taken  out,  and  thus  a  larger  amount  of  freight  would 
have  been  earned.  But  Lord  Ellenborough  ruled,  that,  as  the  char- 
terer had  the  option  of  shipping  a  full  cargo  consisting  of  copper, 
tallow,  and  hides,  or  other  goods,  and  had  put  on  board  a  full  cargo 
of  tallow,  the  mere  fact,  that,  if  he  had  loaded  her  in  some  other  way, 
the  owner  would  have  earned  a  greater  freight,  was  not  to  be  taken 
into  consideration.  That  is  not  applicable  here.  The  thirty  tons  of 
ballast,  plus  the  timber,  did  not  fill  the  ship,  but  left  a  space  which 
might  and  ought  to  have  been  filled  up  with  broken  stowage.  That 
which  the  shipowner  was  bound  to  receive,  the  charterer  was  bound 
to  load.    The  obligations  on  either  side  are  correlative. 

Keating,  J.,  concurred.  Rule  refused. 
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1.  A.,  saspeoting  B.  of  etealing  meat  fi-om  hit  shop,  aeented  her  of  haring  done  so  (no  one 
being  by  at  the  time).  B.  thereupon  applied  to  a  poliee-magistrate  for  a  summons  agiin«t  A. 
A.  meeting  a  third  person,  who  was  in  his  shop  at  the  time  the  supposed  larceny  was  committed, 
told  him  that  proceedings  had  been  taken  against  him,  and  said  to  him, — "You  were  in  the 
shop :  did  not  you  see  her  take  it  V*    Held,  a  pri7ileged  communication. 

2.  A.  having  aoensed  B.  of  stealing  meat,  a  fHend  of  the  latter,  to  whom  the  bad  mentioned 
the  fact,  called  at  A.'8  shop,  and  asked  him  if  he  had  accused  B.  of  stealing ;  to  which  A. 
answered, — ''Tet;  and  I  belieye  it  to  be  true:" — Held,  not  a  privileged  communication. 

This  was  an  action  for  slanderous  words  imputing  larceny  to  the 
plaintiff.     The  defendant  pleaded  not  guilty  and  a  justification. 

The  cause  was  tried  before  Keating,  J.,  at  the  sittings  at  West- 
minster after  last  term ;  when  the  following  facts  appeared  in  evi- 
dence : — The  plaintiff  had  gone  to  the  shop  of  the  defendant,  a  butcher, 
*8071  ^^^  ^^^  purpose  of  buying  a  piece  of  meat.  On  her  passing 
•J  *the  shop  in  the  course  of  the  same  day,  the  defendant  called 
her  in,  and,  no  person  being  present,  accused  her  of  stealing  meat, 
telling  her  she  was  too  light-fingered,  and  cautioning  her  not  to  do  it 
again.  The  plaintiff  thereupon  went  to  the  police-court  for  a  sum- 
mons. '  Upon  receiving  notice  of  this,  and  meeting  one  Herring,  the 
defendant  said  to  him, — "  They  have  taken  proceedings  against  me : 
you  were  in  the  shop;  she  stole  a  piece  or  two  of  meat ;  did  not  yoa 
see  her  take  it?"  Another  witness,  to  whom  the  plaintiff  had  com- 
municated the  fact  of  the  defendant  having  accus^  her  of  stealing, 
and  who  lodged  in  the  same  house  with  the  plaintiff,  proved  that  she 
went  to  the  defendant's  shop,  and  asked  him  whether  he  accused  Mar- 
garet (meaning  the  plaintiff)  of  stealing  a  piece  of  meat ;  whereupon 
he  answered,  *'  Yes ;  and  I  believe  it  to  be  true." 

On  the  part  of  the  defendant,  it  was  submitted  that  the  communi- 
cation in  each  instance  was  privileged.  The  learned  judge  ruled 
otherwise ;  and  the  jury  returned  a  verdict  for  the  plaintiff  with  lOt 
damages. 

Joyce  now  moved  for  a  rule  nisi  to  enter  a  verdict  for  the  defendant, 
pursuant  to  leave  reserved.  He  submitted,  that,  as  to  the  statement 
made  to  Herring,  the  communication  was  clearly  privileged  as  well  on 
the  ground  of  private  interest  as  of  public  duty,  inasmuch  as  pro- 
ceedings had  been  taken  or  threatened,  in  which  Herring  might  have 
been  a  witness  for  the  defendant.  And,  as  to  the  statement  made  to 
the  other  witness,  he  submitted  that  the  defendant  was  not  a  mere 
volunteer,  but  made  it  bonS  fide  in  answer  to  an  inquiry  set  in  motion 
by  the  plaintiff  herself;  that  the  circumstances  under  which  that 
statement  was  made  utterly  negatived  all  notion  of  malice ;  and  that 
^8081  ^^^  defendant  was  interested  in  protecting  himself  ^against  the 
^  effect  of  an  admission  which  might  have  been  used  as  evi- 
dence on  the  proceedings  before  the  magistrate. 

Erlb,  C.  J. — I  am  of  opinion  that  there  should  be  no  rule  in  this 
case.  No  action,  of  course,  would  lie  against  the  defendant  for  the 
words  spoken  to  the  plaintiff,  no  person  being  by :  and,  as  to  the 
words  spoken  to  Herring,  I  agree  with  Mr.  Joyce  that  the  communi- 
cation was  privileged.  Proceedings  had  been  taken  or  threatened 
against  the  aefendant:  he  had  therefore  an  interest  in  making  inquiry 
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of  a  supposed  eye-witness  in  order  to  protect  himself,  and  also  a 
public  dnty  to  substantiate  a  criminal  charge.  But,  as  to  the  words 
spoken  to  the  other  witness,  I  cannot  see  that  there  was  any  privilege. 
The  defendant  was  not  acting  in  pursuance  of  either  interest  or  duty 
in  repeating  the  charge  to  her.  It  is  no  part  of  a  man's  duty  to  go 
into  the  confessional  to  every  chance  person  who  may  choose  to  ask 
impertinent  questions.  And  I  see  no  interest  that  the  defendant  could 
have  to  justify  himself  in  the  eyes  of  that  witness.  Ordinary  pru- 
dence should  have  induced  him  to  decline  to  have  any  conversation 
with  her  upon  the  matter.  I  do  not  think  the  defendant  was  excusa- 
ble in  regard  to  this  upon  either  of  the  grounds  upon  which  the 
doctrine  of  privileged  communication  re8ts.(a) 

The  rest  of  the  court  concurring,  Bule  refused. 

(a)  See  Whiteley  v.  Adami,  antd,  p.  392,  mnd  Fryer  v.  Einnersley,  antd,  p.  422. 

Communications,  in  performance  of  v,  Douglass,  10  Tiff.  (N.  Y.  1868)  447, 
official  duty,  Mayor  v.  Sample,  18  or  a  charge  of  thefl.  Brown  v.  Hatha- 
lowa  (1865)  306,  or  by  a  past  to  a  pre-  way,  13  Allen  (Mass.  1866)  239,  Nott 
sent  employer,  as  to  the  character  of  a  v.  Stoddard,  88  Yt.  (1865)  25,  are 
clerk,  Fowie  v.  Bowen,  3  Tiff.  (N.  Y.  privileged.  Not,  however,  an  accusa- 
ls 64)  24,  or  to  a  subscriber  at  a  mer-  tion  against  a  public  candidate :  Ald- 
chandise  agency  in  reference  to  the  rich  v.  Press  Pr.  Co.,  9  Minn.  (1864) 
standing  and  credit  of  plaintiff,  Ormsby  133. 
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Aa  appIScation  for  a  discorery  of  dooaments  ander  the  50Ui  section  of  the  Common  Law  Pro« 
eednre  Act,  1854  (17  A  18  Vict  c.  125),  mnst  be  made  apon  the  affidarit  of  the  party  to  the  eaute, 
Herachfeld  «.  Clarke,  11  Ezch.  712,  oonfirmed. 

An  application  was  made  to  Willes,  J.,  at  Chambers,  on  the  part 
of  the  plaintiflf)  for  a  discovery  of  documents  in  the  possession  or 
power  of  the  defendant,  under  the  50th  section  of  the  Common  Law 
Procedure  Act,  1854,  17  &  18  Vict.  c.  125.(a)  The  application  was 
founded  upon  an  affidavit  by  the  managing  clerk  of  the  plaintiflF's  at- 
torney, it  being  sworn  that  the  plaintiff  was  in  Spain,  where  he  resided 
and  carried  on  business.  The  learned  judge,  conceiving  that  the  lan- 
guage of  the  statute  was  directory  only  in  this  respect,  made  the  order. 

Kemplay,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to 
rescind  the  order  of  Willes,  J.,  on  the  ground  that  the  learned  pgj^A 
judge  had  no  power  to  ^dispense  with  the  affidavit  which  the  *- 

(a)  Which  enacts,  that  "upon  the  application  of  either  party  to  any  came  or  other  ciril  pro- 
ceeding in  any  of  the  superior  courts,  upon  on  ajj/tdavit  by  tuck  party  f  of  his  belief  that  any 
document,  to  the  production  of  which  he  is  entitled  for  the  purpose  of  discorery  or  otherwise, 
is  in  the  possession  or  power  of  the  opposite  party,  it  shall  be  lawful  for  the  court  or  Judge  to 
order  that  the  party  against  whom  such  application  is  made,  or,  if  such  party  is  a  body  corpo- 
rate, that  some  officer  to  be  named  by  such  body  corporate,  shall  answer  on  affidaTit,  stating 
what  documents  he  or  they  has  or  have  in  his  or  their  possession  or  power  relating  to  the  mat- 
ters in  dispute,  or  what  he  knows  as  to  the  custody  they  or  any  of  them  are  in,  and  whether 
he  or  they  objects  or  object  (and,  if  so,  on  what  grounds)  to  the  production  of  such  ai  are  in 
hit  or  their  possession  or  power':  and  upon  stieA  affidavit  being  made,  the  court  or  Judge  may 
make  such  further  order  thereon  as  shall  be  Just" 

t  See  Bamett  v.  Hooper,  1  Foit  A  Fin.  412,  487. 
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statute  ia  express  terms  requires,  viz.  that  of  the  party  himselC  He 
referred  to  Hersohfeld  v,  Clarke,  11  Exch.  712,  where  the  Court  of 
Exchequer  held  that  the  application  for  a  discovery  under  this  sec- 
tion must  be  made  upon  the  affidavit  of  the  party  himself. 

Sir  G.  Honyman  now  showed  cause.— The  case  of  Herschfeld  v. 
Clarke,  upon  which  this  rule  was  obtained,  was  before  the  learned 
judge  at  Chambers.     [Willes,  J. — I  rather  encouraged  the  applica- 
tion to  the  court,  conceiving  it  better  to  have  the  point  settled.]    The 
matter  was  not  y&ry  much  considered  in  that  case:  Blackburn  in 
effect  obtained  all  he  wanted,  under  s.  51.    It  is  submitted  that  the 
object  which  the  legislature  had  in  view  when  framing  the  50th 
section  will  be  amply  attained  by  holding  the  provision  as  to  the 
affidavit  to  be  directory ;  and  this  will  best  accord  with  the  ordinary 
rule  for  the  construction  of  statutes.    In  the  notes  to  Collins  v,  Blan- 
tern,  in  1  Smith's  Leading  Cases,  5th  edit.  p.  837,  it  is  said:  "A 
question  sometimes  arises,  whether,  when  a  statute  points  out  a  parti- 
cular mode  for  the  performance  of  some  acts  therein  commanded,  its 
enactments  shall  be  taken  to  be  imperative^  or  only  directory ;  in  the 
former  only  of  which  cases  an  act  done  in  a  different  mode  from  that 
pointed  out  by  the  statute  would  be  void.    In  Pearce  v.  Morrice,  2 
Ad.  &  E.  84,  96  (E.  C.  L.  R.  vol.  29),  4  N.  &  M.  48,  the  following 
rule  for  distinguishing  between   imperative  and   merely   directory 
enactments  is  given  by  Taunton,  J., — 'A  clause  is  directory  where  the 
provisions  contain  mere  matter  of  direction,  and  no  more;  but  not  so 
when  they  are  followed  by  words  of  positive  prohibition.*    See  The 
King  v.  The  Mayor,  &c.,  of  Gravesend,  8  B.  &  Ad.  240  (E.  C.  L.  R. 
vol.  23);  The  King  v.  The  Inhabitants  of  St.  Gregory,  Canterbury,  2 
««„.   Ad.  &  E.  99,  106,  4  N.  &  M.  137;  Brooks  v.  *Cock,  3  Ad.  & 
^^^J  E.  138  (E.  C.  L.  R.  vol.  80),  4  N.  &  M.  652 ;  The  Southamp- 
ton Dock  Company  v.  Richards,  1  M.  &  Gr.  448  (E.  C.  L.  R.  vol.  39), 
1  Scott  N.  R.  219 ;  The  King  v.  The  Inhabitants  of  Birmingham,  8 
B.  &  C.  29  (E.  C.  L.  R.  vol.  15),  2  M.  &  R.  230;  Thompson  v,  Har- 
vey,  4  Hurlst.  &  N.  254;  The  Wolverhampton  New  Waterworks 
Company  v.  Hawksford,  7  C.  B.  N.  S.  795  (E.  C.  L.  R.  vol.  97),  where 
an  act  was  required  to  be  done  within  a  certain  time ;  Cole  v.  Green, 
7  Scott  N.  R.  682,  6  M.  &  G.  872  (E.  C.  L.  R.  vol.  46),  where  a  par- 
ticular  mode  of  signature  of  a  contract  was  directed."     In  Morton  r. 
Copeland,  16  C.  B.  517  (E.  C.  L.  B.  vol.  81),  it  was  held  that  the  con- 
sent  under  the  2d  section  of  the  Dramatic  Copyright  Act,  8  &  4  W. 
4,  c  15,  which  imposes  a  penalty  for  the  representation  at  any  place 
of  dramatic  entertainment,  "without  the  consent  in  writing  of  the 
author  or  proprietor,"  of  any  dramatic  piece,  &c.,  the  sole  liberty  of 
representing  which  is  by  s.  1  secured  to  such  author  or  proprietor, 
need  not  be  under  the  hand  of  the  author  or  proprietor  himself,  but 
may  be  given  by  an  agent.     [Erlb,  C.  J.,  referred  to  The  Queen  v. 
The  Mayor,  &c.,  of  Rochester,  7  Ellis  &  B.  910  (E.  C.  K  R.  vol.  90). 
WiLLES,  J. — If  the  contention  on  the  other  side  be  right,  a  corpora- 
tion could  not  obtain  an  order  under  this  section.    The  learned  judge 
referred  to  Cortis  v.  The  Kent  Waterworks  Company,  7  B.  &  C.  314 
(B.  C.  L.  R.  vol.  14).]     Upon  an  application  under  the  52d  section, 
the  court  may  dispense  with  the  affidavit  of  the  party,  and  yet  the 
language  of  that  section  is  almost  identical  with  that  of  the  section 
now  in  question, — '*  upon  an  affidavit  of  the  party  proposing  to  inter- 
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TOgate,  knd  big  attorney  or  agent/'  <&c.  It  would  be  extremely  incon* 
Tecient  if  such  verbal  criticism  should  be  allowed  to  prevail. 

JSTemplay,  in  aujjport  of  bis  rule. — The  court  o!r  judge  are  by  the 
statate  empojw^ered  to  m^ke  the  <!>rder  "  upon  an  affidavit  by  such 
party  of  his  belief,"  &a.  How  can  this  affidavit  be  made  by  a  third 
person?  It  *may  be  that  a  corporation  could  not  av&il  itself  rfto-io 
of  this  Section :  if  so,  all  that  can  be  said,  is,  that  it  is  casus  \-  ^  ^ 
omissus.  The  court  will  not,  however,  be  warranted  in  doing  vio- 
lence to  the  plain  words  of  the  statute  melrely  because  inconvenience 
may  possibly  result  from  giving  them  their  ordinary  construction. 
Primfi  facie,  the  language  here  used  imports  a  condition  precedent: 
Scott  V.  Parker,  1  Q.  B.  809  (E.  C.  L.  K.  vol.  41),  1  Gale  &  D.  258. 
The  word  "  upon"  imports  a  condition :  The  Queen  v.  John  Hum- 
phery,  10  Ad.  &  E.  335,  2  P.  &  D.  691.  The  language  of  the  acts  of 
parliament  upon  which  the  decisions  in  Cole  w.  Green,  Morton  v. 
Copeland,  and  The  Wolverhampton  New  Waterworks  Company  v. 
Hawksford  proceeded,  was  obviously  directory  onl7,  and  not  condi- 
tional. [Eble,  0.  J. — Can  you  suggest  any  reason  tor  the  distinction 
between  the  language  of  the  two  sections  ?]  The  court  cannot  specu- 
late on  the  intention  of  the  legislature :  all  they  have  to  do,  is,  to 
construe  the  language  which  the  legislature  has  used,  according  to 
the  ordinary  and  approved  rules  of  construction.  [Eblb,  C.  J. — 
What  do  you  say  to  the  case  of  a  nominal  plaintiff?  The  obligor 
lends  his  name  to  the  assignee  of  the  bond :  who  is  to  make  the  affi- 
davit 7]  The  party  whose  name  appears  upon  the  record.  There  is 
no  ambiguity  in  the  language  of  the  section. 

Erle,  C.  J. — I  am  of  opinion  that  this  rule  must  be  made  absolute. 
There  are  many  reasons  which  make  me  very  unwilling  to  hold  to 
the  extreme  letter  of  the  statute,  and  I  have  anxiously  looked  round 
to  see  if  I  could  avail  myself  of  any  rule  to  allow  of  some  relaxation 
of  its  strictness.  But  the  words  are  few  and  very  positive  and  pre- 
cise :  and  I  feel  bound  to  give  effect  to  them,  although  I  much  doubt 
whether  in  so  doing  I  anl  giving  effect  to  the  spirit  and  intention  of 
the  legislature. 

•Williams,  J. — I  also  think  we  are  bound  by  the  unequivo-  r»3j[g 
cal  language  of  the  statute.  J  ^ 

WiLLES,  J. — I  am  not  disposed  to  differ  from  the  opinion  expressed 
by  my  Lord  and  my  Brother  Williams,  though  I  must  confess  I 
should  have  thought  we  might  have  arrived  at  a  satisfactory  conclu- 
sion by  acting  upon  the  rule  laid  down  by  Lord  Wensleydale  in 
Becke  v.  Smith,  2  M.  &  W.  191,  195,  upon  the  authority  of  Burton, 
J.,  in  Warburton  v,  Loveland  d.  Ivie,  1  Hudson  &  Brooke  623,  648, 
where  he  says :  *'  It  is  a  very  useful  rule  in  the  construction  of  a 
statute,  to  adhere  to  the  ordinary  meaning  of  the  words  used,  and  to 
the  grammatical  construction,  unless  that  is  at  variance  with  the 
intention  of  the  legislature,  to  be  collected  from  the  statute  itself,  or 
leads  to  any  manifest  absurdity  or  repugnance,  in  which  case  the 
language  may  be  varied  or  modified,  so  as  to  avoid  such  inconveni* 
ence,  but  no  further."  I  subscribe  to  every  word  of  that,  assuming 
the  word  *' absurdity"  to  mean  no  more  than  "repugnance."  With 
that  modification,  it  seems  to  me  that  the  rule  thus  laid  down  is  per- 
fectly consistent  with  good  sense  and  law.    Construing  the  60th. 
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section  with  reference  to  other  parts  of  the  statute,  I  think,  if  we 
jbund  it  to  lead  to  any  repugnancy  if  read  in  its  ordinary  sense,  wo 
might  modify  the  language  by  holding  it  to  be  directory  only  and 
not  imperative.  I  should  have  thought,  that,  comparing  the  60th 
and  the  52d  sections  together,  and  seeing  that  the  object  of  the  statute 
was  to  assist  all  suits  by  all  suitors,  and  to  give  all  equal  remedies 
and  equal  means  of  acquiring  or  defending  their  rights,  where  the 
party  himself  was  unable  to  make  the  necessary  affidavit,  the  language 
of  the  former  might  be  held  to  be  directory  and  not  conditional.  The 
section  deals  expressly  with  discovery  of  documents  by  a  corporation. 
*f^141  ^^  ^ould  "^seem  strange,  therefore,  to  hold,  that,  though  the 
-•  corporation  are  bound  to  make  discovery,  yet  they  would  be 
precluded  from  availing  themselves  of  the  provision  for  enforcing  it. 
I  much  regret  that  I  feel  compelled  to  concur  in  the  conclusion  at 
which  the  rest  of  the  court  have  arrived :  but  I  do  not  feel  a  suffi- 
ciently strong  opinion  upon  the  subject  to  induce  me  to  say  other  thaa 
that  I  concur  with  them. 

Keating,  J. — I  also  am  of  opinion  that  this  rule  should  be  made 
absolute.  I  should  have  been  glad  if  we  could  have  come  to  any 
other  conclusion :  but  I  find  it  to  be  impossible  to  escape  from  the 
very  plain  words  of  the  act.  The  jurisdiction  we  are  called  upon  to 
exercise  is  to  be  exercised  upon  an  affidavit  being  made  by  the  party, 
of  hi8  belief,  &o.  I  am  unable  to  get  over  the  strength  of  those 
words.  They  have  already  undergone  consideration  in  the  Court  of 
Exchequer  in  the  case  of  Herschfeld  v.  Clarke,  11  Exch.  712 ;  and, 
though  that  case  is  not  in  all  respects  satisfactory,  yet,  as  far  as  the 
judgment  of  the  Court  of  Exchequer  goes,  their  expression  of  opinion 
is  perfectly  unequivocal.  Bule  absolute. 


*815]  *LEIGH  V.  PENDLEBURY.    Jan.  29. 

A  oartifioate  of  regiitration  of  a  deed  of  arrangement,  under  the  198th  section  of  the  Bank- 
mptoy  Act;  1881,  is  no  answer  to  an  action  by  a  non-ezecnting-oreditor,  if  the  deed  eontauu 
oorenants  which  are  unreasonable  or  contrary  to  the  general  scope  and  policy  of  the  banknxpt 
laws. 

Thns,  a  stipnlaMon  that  creditors  shall  rerify  their  debts  by  solemn  declaration  or  otherwise 
to  the  satisfaction  of  the  inuUe,  renders  the  deed  Toid :  so,  a  corenant  not  to  sne,  under  peo> 
alty  of  losing  the  debt :  so,  a  corenant  that  the  trustee  may  [shall  ?]  pay  all  creditors  in  fuU 
whose  debts  shall  not  amount  to  102. :  so,  a  coTenant  that  the  decision  of  a  msjority  of  the  carcev- 
(tfi^  creditors  to  discharge  the  trustee  from  the  trusts  of  the  deed  shall  bind  aU  the  rest  of  tho 
creditors. 

SembU,  that  a  certificate  of  resignation  under  s.  198,  by  a  person  professing  to  be  "acting 
for  "  the  chief  registrar  in  bankruptcy,  is  a  sufficient  certificate. 

MiLWABD,  on  a  former  day  in  this  term,  moved  that  the  defendant 
might  be  discharged  out  of  the  custody  of  the  sheriff  of  Lancashire, 
on  the  ground  that  he  had  prior  to  his  arrest  under  the  ca.  sa.  issued 
in  this  cause  executed  a  deed  of  assignment  of  all  his  property  and 
effects  for  the  benefit  of  his  creditors,  which  deed  had  received  the 
assent  of  the  required  number  of  creditors,  and  had  been  duly 
registered  under  the  Bankruptcy  Act,  1861,  24  &  25  Vict.  c.  lS4.(a) 

(a)  The  192d  section,  **  As  to  trust  deeds  for  benefit  of  creditors,  oomposition  and  inapeotor- 
ship  deeds  executed  by  a  debtor,"  enacts  that  '<  every  deed  or  instrument  made  or  entered  into 
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r  *Th6  affidavit  upon  which  the  motion  was  founded, — that 
of  the  defendant's  attorney, — stated  that  the  defendant  did  on 
the  23d  of  December,  1863,  dalj  sign,  seal,  and  deliver  in  his  pre- 
sence a  deed  of  assignment  for  the  eaaal  benefit  of  his  creditors  (pro- 
duced), and  that  such  deed  was  also  duly  executed  in  his  presence  by 
the  trustee  therein  named,  and  had  also  been  signed  or  in  writing 
assented  to  by  a  majority  in  number  representing  three-fourths  in 
value  of  the  creditors  of  the  defendant,  and  had  been  duly  registered 
♦pursuant  to  the  provisions  of  the  Bankruptcy  Act,  1861;  r^oi^ 
that,  immediately  on  the  execution  of  the  said  deed  by  the  ^ 
defendant,  possession  of  all  the  property  comprised  therein  of  which 
the  drfendant  could  give  or  order  possession,  was  given  to  the  said 
trustee ;  that,  by  a  memorandum  endorsed  on  the  said  deed,  it  ap- 
peared, that  the  same  was  brought  into  the  office  of  the  chief  registrar 
of  the  Court  of  Bankruptcy  for  registration  on  the  12th  of  January, 
1864,  and  that  the  certificate  of  registration  and  protection  to  the 
debtor  produced  (dated  the  14th)  was  subsequently  issued ;  that,  on 
the  13th  of  January  instant,  the  defendant  was  arrested  under  a  ca. 
sa.  issued  in  this  action,  and  remained  in  custody ;  and  that  the  said 
certificate  of  registration  and  protection  to  the  debtor  was  produced 
to  the  sheriff's  officer  on  the  16tb,  but  the  officer  refused  to  discharge 
the  defendant  without  a  judge's  order. 

0.  Etusellf  who  was  instructed  to  show  cause  in  the  first  instance, 
submitted  that  the  certificate  of  the  registrar,  which  was  simply  a 
ministerial  act,  was  no  evidence  that  the  condition  precedent,  viz.,  the 
execution  of  a  proper  deed  by  the  requisite  number  of  creditors,  has 

between  a  debtor  and  Mb  orediton,  or  any  of  them,  or  a  tnutee  on  their  behalf,  relating  to  the 
debt*  or  liabilitlei  of  the  debtor  and  hif  releaee  therefrom,  or  the  diitribation,inBpeetion,  man- 
agement, and  winding-up  of  his  eitate,  or  any  of  such  mattere,  ehaU  be  as  ralid  and  eflfeotnal 
and  binding  on  aU  the  ereditori  of  raoh  debtor  as  if  they  were  parties  to  and  had  duly  ezeon- 
ted  the  same,  prorided  the  following  eonditions  be  obserred,  that  is  to  say : — 

"  1.  A  minority  in  number  representing  three  fourths  in  ralue  of  the  creditors  of  such  debtor 
whose  debts  ihall  respectirely  amount  to  10/.  and  upwards  ehall,  before  or  after  the  execution 
thereof  by  the  debtor,  in  writing  assent  to  or  approre  of  such  deed  or  instrument: 

"2.  If  a  trustee  or  trustees  be  appointed  by  such  deed  or  instrument,  such  trustee  or  truitees 
shall  execute  the  same : 

**  3.  The  execution  of  such  deed  or  instrument  by  the  debtor  ihaU  be  attested  by  an  attorney 
or  solicitor : 

"4.  Within  twenty-eight  days  from  the  day  of  the  execution  of  suoh  deed  or  instrument  by 
the  debtor,  the  same  shall  be  produced  and  left  (baring  been  first  duly  stamped)  at  the  offioe  of 
the  chief  registrar,  for  the  purpose  of  being  registered : 

**  6.  Together  with  suoh  deed  or  instrument,  there  shall  be  delivered  to  the  chief  registrar  an 
affidarit  by  the  debtor  or  some  person  able  to  depose  thereto,  or  a  certificate  by  the  trustee  or 
trustees,  that  a  minority  in  number  representing  three  fourths  in  Tslne  of  the  creditors  of  tha 
debtor  whose  debts  amount  to  10/.  or  upwards  hare  in  writing  assented  to  or  ^prored  of  suoh 
deed  or  instrument,  and  also  stating  tiie  amount  in  ralue  of  the  property  and  credits  of  the 
debtoreomprised  in  sneh  deed : 

"  6.  Such  deed  or  instrument  shall,  before  registration,  bear  suoh  ordioaiy  and  ad  ralorem 
stamp  duties  as  are  hereinafter  [s.  196]  provided : 

"  7.  Immediately  on  the  execution  thereof  by  the  debtor,  possession  of  all  the  property  eom« 
prised  therein,  of  which  the  debtor  .can  giro  or  order  possession,  shall  be  giron  to  the  trustees.'^ 

And  s.  198  prorides,  that,  *'  altar  notice  of  the  filing  and  registration  of  such  deed  has  bee» 
giren  as  aforesaid,  no  exeentiott,  sequestration,  or  other  process  against  the  debtor's  property  In 
respect  of  any  debt,  and  no  process  against  bis  person  In  respeot  of  any  debt,  other  than  such 
proOMS  by  writ  or  warrant  as  may  be  had  against  a  debtor  abont  to  depart  out  of  Bnglaad,  shall 
be  arailable  to  any  creditor  or  claimant  without  leare  of  the  oonrt ;  and  a  eertifteate  of  the  filing . 
aod  xeglstsatioB  of  sobh  deed  voder  the  hand  of  the  chief  registrar  and  the  seal  of  thaoevi 
■haU  be  arailahle  to  tha  debtor  for  aU  porposes  as  a  protecHoB  la  bankmptey." 
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been  complied  with.  [B»ue,  CS.  J.— Is  sot  the  affidavit  of  the  ^ttocney 
primfi  facie  evidence  that  the  deed  haa  been  duly  signed  ?}  It  is  sub- 
mitted  not.  For  anytiaing  that  appears,  this  may  have  been  *a  deed 
*81 81  ^^^^^  *-  194,(a)  and  the  registrar'a  certificate  may  be  *for  that 
oJ-oJ  TjjQ  Lqj.^  Chancellor,  in  Ex  parte  Mor^a,  la  re  YToodhonse. 
32  Law  J.,  Bankruptcy,  15,  18,  points  out  the  distinction  between  the 
two  descriptions  of  deeds.  **  A  oeed  undet  the  19ad  aeotion,"  he  aaya^ 
"  is  to  be  registered  by  the  deed  being  brought  into  the  office  of  the 
chief  registrsir,  and  the  aolemnities  attending  ita  registration  are  dis- 
tinctly defiaed.  A  deed  undet  the  IWth  section*  ia  direeted  to  be 
registered  simply  in  the  Court  of  Bankruptcy.  For  oonveniejace  a&ke, 
by  a  general  order,(J)  both  formsi  of  registration  have  been  directed 
to  be  made  by  the  aame  of&c^r  in  the  shme  office.  But  r^atration 
under  one  section  i3  vwy  different  froea  registration  under  the  other. 
The  194th  section  was  introduced  with  a  doi^ble  view :  first,  becamsie 
it  was  apprehended  that  mwy  deeda  of  composition  might  aHU  be 
made  which  would  not  be  brought  under  the  Wad 'section;  and  which 
might  have  an  injurious  effect  by  reaaen  of  their  bieing  secret  deeds 
of  arrangement,  ^he  obiiga.tion,  therefore,  was  impobed  upon  ail 
persons  executing  aneh  a  deed,  of  h^ngibg  it  in  within  twenty-eight 
days ;  and  a  penalty  it  attached  in  case  of  deftnlu  that  the  deed  dboiU 
not  be  receivable  in  evidence.  AUQthar  olt^c^fc  ol  the  enaotxaent  was 
this :  it  Was  thought  that  many  deeda  of  oempoaition  might  not  be 
perfected  in  the  manner  required  by  the  ISSti  aeetion  within  twenty- 
eight  days,  and  yet  the.  creditors  might  be  willing  to  acoede  to  SQch 
♦8191  ^  ^^^'  Therefore  pawej  was  giveiv  under  ^the  194th  aectioB, 
J  to  registe^r  ^  deed  which  did  not  comply  with  the  T^qviir^menta 
of  the  192d  section.  The  two  forma  of  registration  being  very  dififer^ 
ent,  the  consequences  of  the  one  form  do  pot  attach  to  the  other.  The 
consequence  of  an  observance  in  every  respect  of  tb^  terms  of  the 
192d  section,  is^  that  the  de^d  is  binding  on  the  minority  irho  do  not 
execute  the  deed.  No  such  consequence  attaches  to  registration  under 
the  194th  section."  [Williams,  J. — If  it  is  apparent  on  the  face  of 
the  certificate  that  the  deed  is  a  deed  under  toe  192d  section,  must 
we  not  assume  that  the  registrar  would  not  have  registered  it  unless 
all  the  conditions  of  the  statute  had  been  complied  with  ?]  The  cer- 
tificate in  question  does  xtfot  purport  to  be  the  certificate  of  the  chief 
registrar.(c)  piRLE,  0.  J. — ^It  is  given  by  Mr.  Bethell,  who  is  stated 
therein  to  be  "  acting  for'*  the  chief  registrar.  It  would  be  easy  to 
rectify  that,  if  necessary.  But  I  must  confess  I  aee  nothing  to  satisfy 
us  that  this  is  a  certificate  of  the  registration  of  a  deed  under  s.  192.] 
The  latter  part  of  s.  197, — which  provides,  that,  •'except  where  the 


(a)  Whioh  enaets  Ukftt  "  erery  deed,  instrument,  or  agreement  wbattoere^  Vy  wkleh  a  i 
tifi\  iMing  a  banknip^  eooTeye  or  coreB^te  or  agieea  to  oonTey  Ua  estate  snid  efeels^  or  tlie 
principal  part  thereof,  for  the  benefit  of  his  creditors,  or  makes  nmy  an^agtiBeBl  «t  agieaBsat 
with  his  creditors,  or  aay  person  oa  Uieir  bebatf,  fbt  the  diatrlbiitioii»  impaot&Mi,  eondaai;  aiaa- 
agimen^  or  winding-i^p  of  hi*  aiairs  or  oftate^  or  the  rfleaae  or  disoharge'of  sneh  debl4r  b^m 
Ih  debts  or  liabUities,  shal^  witbia  Iwen^-eigbt  dajs  ih>m  an4  after  l&a  axeei&tio&  tileieef  bj 
8««h  debtor,  or  within  weh  fnylher  tline  as  the  court  in  London  shall  aUov,  be  reglMwsed  m 
t)w  Qonrt  of  BanhntpAo;  i  apd,  in  dsfiwdt  theieo(  ahall  noi  be  rsoalTed  fes  evMsAeai"' 

III)  9lad*  nnder  tiie  nntlMril^  off  f^  45^  dated  Otkibat  12th;  18fl.    Sea  Kisora  BaafenipAv 
4Ql«,p.214»ftsa%. 

.(o>Zha  Qeneral  Ordenof  O^bei^  1811,  glra  ool^  ana  ftm  «C  oaitfflMto  el  ngMxaliQi^ 
iBder  s.  198 :  Be«  No.  er,  Ktaoi  p.  a^b 
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deed  shall  expressly  provide  otherwise,  the  court^  (that  is,  the  Court 
of  Bankruptcj)  ''  shall  determine  all  questions  arising  under  the  deed 
according  to  the  law  and  practice  in  bankruptcy  so  far  as  that  may 
be  applicable,  and  shall  have  power  to  make  and  enforce  all  such 
orders  as  it  would  be  authorized  to  do  if  the  debtor  in  such  deed  had 
been  adjudged  a  bankrupt,  and  his  estate  were  administered  in  bank- 
Tnptcy," — seems  to  show  that  the  Court  of  Bankruptcy,  and  not  this 
court,  is  the  proper  place  to  which  this  application  should  have  been- 
addressed.  [Erlk,  C.  J.—Under  s,  112  of  the  12  &  13  Vict.  c.  106,  s 
the  debtor  might  *have  obtained  relief  in  the  Court  of  Bank-  r*ooA 
ruptcy.  iiilward, — The  application  would  have  to  be  made  ^  ^^ 
to  the  district  commissioner :  and  probably  it  would  in  this  case  have 
been  made  to  that  tribunal,  but  the  commissioner  is  absent  for  an 
indefinite  time.  It  is  submitted,  however,  that  this  court  has  unques- 
tionably jurisdiction,  and  will  hardly  abandon  it.  Willbs,  J. — The 
act  of  parliament  gives  a  jurisdiction  to  the  Court  of  Bankruptcy. 
This  court,  of  course,  can  interfere  under  its  common-law  power,  to 
prevent  an  abuse  of  its  process.  But  there  are  means  of  inquiry  in 
the  Court  of  Bankruptcy  which  we  do  not  possess.] 

BtisseU  stating  that  he  wished  to  have  an  opportunity  to  impeach 
the  validity  of  the  deed, — a  copy  having  been  handed  to  him, — a  rule 
nisi  was  granted,  and  the  further  hearing  postponed.(a) 

(a)  The  deed  was  as  follows, — 

**  This  in  den  tare,  made  the  23d  day  of  Deeember,  18M,  Between  Joshua  Pendlebtiry,  of,  Ae., 
eon-merchant  (hereinafter  ealled  'the  said  debtor*),  of  the  first  part»  Joseph  Walton,  of,  Ac., 
oora-merchant  (hereinafter  ealled  'the  said  trastee'),  of  the  second  part,  and  the  sereral  other 
penoBS  whose  rames  and  seals  are  hereunto  snbscribed  and  affixed  (being  creditors  in  their 
own  right  solelj,  or  in  copartnership  with  others,  of  the  said  debtor,  or  agents  of  such 
creditors),  of  the  third  part :  Whereas,  the  ssid  debtor  is  Indebted  unto  his  creditors  in  sereral 
snma  of  money  which  he  is  unable  folly  to  discharge,  and  hath  therefore  agreed  to  execute  the 
eoDTeyanoe  and  assignment  hereinafter  mentioned :  Now,  this  indenture  witnesseth,  that,  in 
parenance  of  such  agreement,  and  in  consideration  of  the  premises,  the  said  debtor  doth  hereby 
grant,  conrey,  bargain,  sell,  assign,  transfbr,  and  set  orer  unto  the  said  trustee,  his  heirs,  exe- 
entora,  administrators,  and  assigns.  All  and  erery  the  f^hold,  real  and  leasehold  estates, 
stock  in  trade,  wares,  merchandise,  fixtures,  household  and  other  goods,  chattels,  of  erery 
deteription,  sum  and  sums  of  money,  debts  due  and  owing,  ready  money  and  securities  for 
money,  books,  papers,  and  writings,  and  all  other  the  real  and  personal  estate  and  eifects  what- 
soerer  or  wheresoerer,  whether  in  possession,  roTersion,  remainder,  or  expectancy,  of  him  the 
said  debtor,  with  power  of  entry  to  take  all  sneh  goods  and  chattels.  And  all  the  estate,  term 
of  years,  right,  titles  interest,  benefit,  claim,  and  demand  of  the  said  debtor  of,  in,  to,  or  out  of 
tlia  same  respectiToly,  To  have,  hold,  reeeiTe,  and  take  the  said  esute,  eflects,  and  premisei 
hereby  eouTeyed  and  assigned,  and  all  benefit  thereof,  unto  the  said  trustee,  his  heirs,  execa- 
tort,  administrators,  and  assigns,  aoeording  to  the  nature  thereof  reapectirely.  Upon  trust  that 
he  the  said  trustee,  his  heirs,  executors,  administrators,  and  assigns,  or  the  trustee  or  trustees 
for  the  time  being,  do  and  shall  with  all  eonrenient  speed,  absolutely  sell  and  dispose  of  all 
th^  said  freehold,  real  and  leasehold  estates,  and  of  other  the  said  estate  and  eifects  which  are 
in  their  nature  saleable,  either  by  pnbllo  auction  or  private  contract,  and  either  togeiher  or  in 
lola,  and  upon  such  special  terms  and  eonditions  as  to  title  or  otherwise  as  the  trustees  or 
tnaitee  lor  the  time  betng  shall  think  fit,  fbr  the  best  price  or  prices  that  can  be  obtained  fbr 
the  aaa^  with  liberty  to  bny  In  and  lesell  and  also  to  gire  credit  fbr  the  estate  and  eifecto  so 
Midy  or  to  take  any  security  for  the  pvrehase-money  or  any  part  thereof,  and  to  eolleet  and 
reoeire  all  the  debts  and  mms  of  money  dot  and  owing  as  aforesaid,  and  do  stand  possessed 
of  the  money  arising  under  th^se  presents  upon  the  trtista  hereinafter  deelared :  And  the  said 
dahlor  doth  hereby  appoinl  the  said  tntBtee;,  kis  executors  and  administrators,  and  all  tatt^ 
tiwtfia,  his  tme  and  lawfU  attorney  and  altoraoys,  to  aik,  demand,  sue  fbr,  reeoTer,  and 
reoalTe  all  dehti  and  rams  of  monoy  and  aU  ether  the  premises  hereby  assigned,  and  on  paj-* 
ivral  or  dditreiy  thereof,  or  of  any  ^ait  theieor  refpeethrely,  to  sign,  seal,  and  execute  leo^fpt^ 
•tqvlttanei^  or  other  diMknrgM  ibr  tho  same  iMpeotirtly,  and  on  non-payment  or  Boi^ 
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*Mtlward  now  produced  an  affidavit  of  the  defendant  him- 
self^ in  which  he  deposed  as  follows : — **  That  I  am  now  in  the 


delirery  thereof  to  oommence  and  prosecute  aoj  action,  bvlM,  or  other  proceedini^  for  neortry 
and  oompelHng  the  payment  or  deliyerj  thereof  respectirely,  and  to  adjast,  liquidate,  and 
finally  lettle  all  aocounts,  dealings,  and  transactions  whatsoever  relating  to  the  said  trust- 
estate  and  premises,  and  for  all  or  any  of  the  purposes  aforesaid  to  use  the  name  of  the  said 
debtor,  he  being  indemnified  against  all  costs  and  expenses  in  consequence  of  the  exercise  of 
this  present  power :  And  it  is  hereby  declared  that  every  receipt  of  the  trustees  or  trustee  for 
the  time  being  for  any  money  hereby  made  payable  to  them  or  him  shall  efiisctually  discharge 
the  persons  paying  the  same  from  being  obliged  to  see  to  the  application  thereof,  or  from 
being  answerable  or  accountable  for  the  misapplication  or  non-application  thereof:  and  it  is 
hereby  declared  that  the  said  trustee,  his  executors  or  administrators,  shall  stand  possessed  of 
the  moneys  which  shall  arise  or  be  received  by  or  under  these  presents.  In  trust  to  pay  all 
costs,  charges,  and  expenses  which  may  be  sustained  in  or  about  calling  meetings  of  creditors* 
proposing,  preparing,  engrossing,  and  executing  these  presents,  or  in  or  about  the  execution  of 
the  trusts  and  powers  thereof,  and  all  rent  and  taxes ;  and,  in  the  next  place,  to  pay,  retain, 
and  satisfy  rateably  and  proportionably,  and  without  any  preference  and  priority,  to  him  the 
said  trustee  and  his  partners  (if  any)  and  the  other  persons  parties  hereto  of  the  third  part» 
the  several  debts  or  sums  set  opposite  to  their  respective  names,  and  to  all  other  (if  any)  the 
creditors  of  the  said  debtor,  their  respective  debts, — subject  to  the  stipulation  hereinafter  con- 
tained for  verifying  the  amount  thereof;  and  to  pay  the  residue  of  the  said  moneys  onto  the 
said  debtor,  his  executors,  administrators,  or  assigns :  Provided,  nevertheUM,  that  it  •hall  be 
lawful /or  the  trusteee  or  truttee /or  the  time  being  to  require  the  amount  o/any  debt  or  debte  o/ 
any  o/ the  several  creditors,  or  o/  any  security  /or  the  same,  to  he  verified  by  eolemn  declaratiom 
or  in  such  other  manner  as  to  such  trustees  or  trustee  shall  seem  expedient ;  and,  in  the  event  o/ 
any  such  creditor  or  creditors  re/using  or /ailing  so  to  verify  his  or  their  debt  or  debte  or  eeeurity, 
then  such  creditor  or  creditors  so  re/using  or /ailing  as  a/oresaid  shall  lose  all  benefit,  dividends, 
and  advantage  to  he  derived /rom  or  otherwise  claimed  under  these  presents,  anything  herein  een- 
tained  to  the  contrary  notwithstanding:  And  the  said  debtor  doth  hereby,  for  himself,  his  heirs, 
executors,  and  administrators,  covenant  with  the  said  trustee,  his  heirs,  executors,  and  ad* 
ministrators,  that  he  the  said  debtor  shall  and  will  to  the  best  of  his  power  forthwith  make  and 
deliver  a  true  and  correct  account  in  writing  of  all  his  debts  and  affairs,  and  aid  and  assist  the 
trustees  or  trustee  for  the  time  being  in  the  management  of  the  affairs  of  the  said  trust  estate; 
and  shall  not  receive  or  intermeddle  with  any  of  the  said  trust-estate,  except  under  the  diree- 
tion  of  the  trustees  or  trustee  for  the  time  being :  And  it  is  hereby  declared  that  it  shall  be 
lawful  for  the  trustees  or  trustee  for  the  time  being  to  employ  the  said  debtor  or  any  other 
person  or  persons  in  winding  up  the  affairs  of  him  the  said  debtor,  and  in  collecting  and  getting 
in  his  estate  and  effects  hereby  conveyed  and  assigned,  and  in  carrying  on  his  trade,  if  thought 
expedient  by  them  or  him,  until  they  or  he  can  advantageously  dispose  of  the  same  or  the 
goodwill  thereof,  and  to  allow  the  said  debtor,  or  any  other  person  or  persons  ao  employed  as 
aforesaid,  out  of  the  trust-estate,  for  his  or  their  services,  such  sum  or  snms  as  to  the  said 
trustees  or  trustee  for  the  time  being  shall  seem  proper :  And  the  said  several  persons,  parties 
hereto  of  the  second  and  third  parts  respectively,  in  consideration  of  the  premises,  do  hereby 
for  themselves  severally  and  respectively,  and  for  their  several  and  respective  heirs,  exeentors, 
administrators,  and  partners,  covenant  with  the  said  debtor,  his  heirs,  executors,  and  admia- 
istrators,  that  they  the  said  parties  hereto  of  tl^  second  and  third  parts  respectively  shall  and 
will  accept  and  take  the  dividend  and  dividends  to  he  made  under  and  in  pursnanoe  of  these 
presents  in  full  satisfaction  and  discharge  of  their  several  debts  now  owing  to  them  respeetiTely 
by  the  said  debtor,  without  prejudice  to  any  security  from  third  persons  for  the  ammm;  and 
shall  not  nor  will  at  any  time  herea/ter  sue,  eurrest,  attach,  taUke  in  execution,  or  ctkerwiee  tatjMcIs 
or  encumber  him  the  said  debtor  in  any  tnanner  on  aeeonnt  o/  their  said  eevcrai  debtee  ^nd,  if 
any  o/  them  ehall  do  so  contrary  to  the  intent  and  meaning  o/iheee  preeente,  then  the  eaid  dettter, 
hie  heirs,  executors,  and  adminietratore,  shall  be  and  is  and  are  for  ever  hereby  dcdartd  Cs  he 
clearly  acquitted,  exonerated,  and  discharged  of  and  from  all  aeticne,  evite,  debte,  amd  dtmands 
whatsoever  of  the  creditor  or  crediiore  by  whom  he  ehall  be  eo  sued,  a/rreeted,  aUadked,  tmkm  «• 
execution  or  olherwiee  impeded  or  encumbered,  and  theee  preeents  may  b»  pleaded  in  bew  rtsrete 
as  effectuaUyae  a  reUaee  under  the  hande  and  eeale  ^  such  creditore  rmpeetively  for  ikat  putpem 
might  or  could  do  .*  Provided  always  that  the  tmeteee  or  trustee  for  lA«  time  being  aw  kersiby 
authorieed  and  empowered  to  pay  infuU  eM  thvee  creditore  whoee  debte  are  emder  10t»  or  to  smAs 
euch  arrangemente  with  them  ae  may  be  deemed  eaopedient :  And  it  Is  hereby  agned,  that^  u 
often  as  the  fnnda  arising  from  the  sale  of  any  part  of  the  estate  aad  eibota,  or  tkom  the  eel* 
lection  of  the  debts  owing  to  the  said  estate,  ahaU  amenat  to  101.  or  npisaH^  the  aaioMil 
thereof  shall  be  paid  into  the  haBki«f  .houae  of  in  the  nana  of  the  aaid  tnalm  C»  t^  • 


COMMON  BENCH  REPORTS.    (15  J.  SCOTT.    N.  S.)        821 

custody  of  the  sheriff  of  Lancashire  under  a  writ  cf  ca.  sa.  issued  in 
the  above  cause,  and  that  I  was  arrested  thereunder  on  the  13th  ot 
January  *in3tant :  That,  on.  the  23d  of  December  last,  I  duly  r^ooo 
signed  and  delivered  a  certain  deed  or  instrument,  bearing  »■ 
date  the  same  28d  of  December  last,  and  made  between  myself  of  the 
first  part,  Joseph  Walton,  therein  described,  of  the  second  part,  and 
the  *several  other  persons  whose  names  and  seals  are  thereunto  r^fooq 
subscribed  and  affixed  (bqing  my  creditors  in  their  own  right  '• 
solely  or  in  copartnership  with  others,  or  agents  of  such  creditors),  of 
the  third  part, — being  a  deed  of  assignment  of  all "  my  real  and  per- 
sonal *estate  to  the  said  Joseph  Walton  as  a  trustee,  in  trust  for  r^o^A 
the  equal  benefit  of  all  my  creditors :  That  such  deed  was  after  '• 
the  execution  thereof  by  me,  and  before  the  registration  thereof  on 
the  12th  of  January  instant,  as  hereinafter  mentioned,  duly  signed  or 
in  *writ.ing  assented  to  and  approved  of  by  three-fourths  in  r^goK 
number  and  value  of  my  creditors  whose  debts  respectively  '• 
amount  to  101.  and  upwards :  That  the  statement  thereunto  annexed 
contains  a  true  and  correct  list  of  all  my  creditors  whose  debts  res- 
pectively amount  to  lOL  and  upwards,  and  it  is  therein  stated  truly 
and  correctly  whether  the  said  creditors  assent  to  or  dissent  from  the 
said  deed  or  instrument :  That  the  said  Joseph  Walton,  the  trustee 
appointed  by  the  said  deed  or  instrument,  duly  executed  the  same  in 
my  presence  on  the  24th  of  December  last :  That  the  execution  of 
such  deed  or  instrument  by  myself  was  duly  attested  by  Mr.  R.  H., 
an  attorney  and  solicitor  in  Stockport,  in  the  county  of  Chester :. 
That  within  twenty-eight  days  from  the  day  of  the  execution  of  such 
deed  or  instrument  by  myself,  viz.  on  the  12th  of  January  instant,, 
the  same  was  produced  and  lefl  (having  been  first  duly  stamped)  at 
the  oflSce  of  the  chief  registrar  of  the  Court  of  Bankruptcy,  for  the 
purpose  of  being  registered :  That,  together  with  such  *deed  r^oog 
or  instrument,  there  was  delivered  to  the  chief  registrar  an  ^■ 
affidavit  by  myself  and  a  certificate  by  the  said  trustee,  that  a  majority 
in  number  representing  three-fourths  in  value  of  my  creditors  whose 
debts  amounted  to  10^.  and  upwards  had  in  writing  assented  to  or  ap- 
proved of  such  deed  or  instrument,  and  also  stating  the  amount  in. 
value  of  my  property  and  credits  comprised  in  such  deed :  That  such 

time  being ;  and  that  all  eheoka  or  orders  for  drawing  thereout  any  moaeyB  shall  be  signed  by 
the  troatees  or  trustee  for  the  time  being :  Provided  alwayt  and  it  tt  hereby  agreed  and  declared 
thai  every  reeolution'  eigned  by  the  majority  in  number  and  ta/ne  of  the  ereditore  partiee  hereto 
ehtUl  be  binding  ou  all  the  partiee  hereto,  and  ehall  be  effectual  /or  the  alUnoante  and  patting 
the  aeeounte  of  all  trueteee  acting  hereunder,  and  for  diteharging  them  from  the  trueit  hereof  and 
from  all  elaime  and  dentande  in  rtpect  thereof:  And,  lastly,  that  all  powers  and  qnestioiM 
,  relating  to  oontraets  by  the  said  debtor,  or  to  the  compounding  of  debts  or  the  submitting 
disputes  to  arbitration,  or  the  payment  of  wages  or  salaries  to  clerks,  serrants,  labourers, 
workmen,  or  to  apprentices,  or  powers  or  questions  relating  to  the  discharge  of  apprentices,  or 
to  creditors  having  securities  for  their  debts,  or  to  the  allowaaoe  to  the  said  debtor,  or  diTldeads 
under  this  deed,  or  powers  or  questions  relating  gwerslly  to  the  tmei-estale  and  creditors  or 
their  debts,  and  not  herein  expressly  proTided  for,- shall  be  esereised  and  dealt  with  by  th* 
trustees  aoeording  to  the  Baglish  bankrupt  law.  "  Joshva  PmBLBBimT, 

"J.  WALtOH. 

"'8ti;ned,  sealed,  and  delitered  by  the  said  JoshM  Pikiaiebnty  and  JoMph  Waltvn  In  A^ 
pMi«nM«f  «<RaIiVH  HoWirMS, 

Solleitiir,  Stoekpert" 
Then  followed  the  signatnrea  and  leala  of  scTcral  ersditors,  with  the  amounu  of  their 
leipeetiTe  debts. 
C.  B. 
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deed  or  instrament  did  before  registration  bear  such  ordinary  and 
ad  valorem  stamps  as  are  required  by  the  Bankruptcy  Act,  1861 : 
That,  immediately  after  my  execution  of  the  said  deed  or  instrument, 
possession  of  all  the  property  comprised  'therein  of  which  I  could 
give  or  order  possession  was  given  to  the  said  trustee :  That  the  date, 
names,  and  descriptions  of  the  parties  to  such  deed  or  instrument  not 
including  the  creditors,  together  with  a  short  statement  of  the  nature 
and  effect  thereof,  was  duly  delivered  to  the  chief  registrar,  to  be  en 
tered  by  him  in  the  book  kept  for  that  purpose :  That  such  entry  was 
made  within  forty-eight  hours  after  the  said  deed  had  been  left  with 
the  chief  registrar  as  aforesaid,  and  a  copy  of  such  entry  was  published 
in  the  London  Gazette  within  four  days  after  the  making  such  entry : 
And  that  the  certificate  of  the  registration  of  the  said  deed  is  signed 
by  the  person  who  on  the  14th  day  of  January  instant,  the  date 
thereof,  was  acting  for  and  on  behalf  of  the  chief  registrar  of  the  Court 
of  Bankruptcy." 

Russell. — The  formal  preliminaries  of  the  statute  seem  to  have 
been  complied  with :  but  the  deed  itself  is  open  to  several  objections. 
It  is  not  for  the  equal  benefit  of  all  the  creditors  of  the  defendant, 
:and  it  contains  covenants  which  are  unreasonable.  First,  there  is  a 
•clause  that  all  the  creditors  who  execute  the  deed  shall  verify  their 
debts  by  solemn  declaration  or  otherwise  to  the  satisfaction  of  the 
•.^c)*r-^   trustee,   under  the  *penalty  of  losing  all  benefit  under  the 

"  -'  deed.  That  clearly  is  a  condition  to  which  creditors  are  not 
■bound  to  submit.  The  second  objection  is,  that  the  deed  contains  a 
covenant  on  the  part  of  the  creditors  not  to  sue,  such  as  this  court  in 
Legg  V,  Cheesebrough,  5  C.  B.  N.  S.  741,  and  the  Court  of  Exchequer 
in  Dell  v.  King,  2  Hurlst.  k  Colt.  84,  held  to  render  the  deed  void. 
The  third  objection  is,  that  it  provides  for  the  payment  in  full  of  all 
creditors  whose  debts  shall  be  under  10 Z.  The  fourth  objection  is, 
that  the  deed  contains  a  clause  by  which  the  majority  of  the  executing 
creditors  might  bind  the  minority,  and  discharge  the  trustee  from  all 
the  trusts.  It  may  be  that  the  payment  in  full  of  the  10?.  creditors 
will  render  the  estate  valueless  to  the  other  creditors :  and  there  is 
nothing  in  the  bankrupt  laws  to  warrant  it.  Ex  parte  Spyer,  In  re 
Josephs,  82  Law  J.,  Bankruptcy,  62,  it  was  held  that  a  power  in  a 
deed  of  assignment  for  the  benefit  of  creditors  enabling  the  trustees 
to  make  such  arrangements  with  the  creditors  whose  debts  are  under 
IQl.  as  they  may  deem  expedient,  is  inconsistent  with  the  Bankruptcy 
Act,  1861 ;  but  that,  where  the  deed  showed  a  clear  intention  that  the 
estate  should  be  administered  as  in  bankruptcy,  the  particular  power 
might  be  rejected  as  repugnant  to  the  general  tenor  of  the  deed,  and 
that  its  existence  formed  no  objection  to  the  validity  of  the  deed,  nor 
to  the  capacity  of  registering  it  under  the  statute.  "  If,"  said  Lord 
Westbury,  C,  "it  had  been  a  trust  or  absolute  direction  to  pay,  there 
might  have  been  ground  for  the  objection ;  but,  inasmuch  as  the  deed 

f)roposes  only  to  give  Kberty  to  the  trustees,  if  the  execution  of  that 
iberty  be  at  variance  with  the  duty  and  obligation  of  the  trustee  as 
declared  b^  the  rest  of  the  deed  and  the  law  applicable  to  it,  then,  the 
liberty  being  repugnant  to  the  higher  duty,  is  simply  a  power  which 
the  trustee  has  no  right. to  exercise." 
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*Milward,  in  support  of  his  rule. — It  is  not  contended  that  r»ooQ 
the  deed  would  be  good,  if  it  contained  clauses  which  it  would  '■ 
be  unreasonable  to  ask  a  creditor  to  assent  to,  or  affected  to  introduce 
conditions  to  which  creditors  under  a  bankruptcy  would  not  be  sub- 
jected. But  the  197th  section  subjects  all  questions  upon  the  deed  to 
the  law  and  practice  in  bankruptcy :  it  enacts,  that,  "  from  and  after 
the  registration  of  every  such  deed  or  instrument  in  manner  afore- 
said, the  debtor  and  creditors  and  trustees,  parties  to  such  deed,  or  who 
have  assented  thereto  or  are  bound  thereby,  shall  in  all  matters  re- 
lating to  the  estate  and  effects  of  such  debtor  be  subject  to  the  juris- 
diction of  the  Court  of  Bankruptcy,  and  shall  respectively  have  the 
benefit  of  and  be  liable  to  all  the  provisions  of  this  act  in  the  same  or 
like  manner  as  if  the  debtor  had  been  adjudged  a  bankrupt,  and  the 
creditors  had  proved,  and  the  trustees  had  been  appointed  creditors' 
assignees  under  such  bankruptcy :  and  the  existing  or  future  trustees 
of  any  such  deed  or  instrument,  and  the  creditors  under  the  same, 
shall,  as  between  themselves  respectively,  and  as  between  themselves 
and  the  debtor  and  against  third  persons,  have  the  same  powers,  rights, 
and  remedies,  with  respect  to  the  debtor  and  his  estate  and  effects,  and 
the  collection  and  recovery  of  the  same,  as  are  possessed  or  may  be 
used  or  exercised  by  assignees  or  creditors  with  respect  to  the  bank- 
rupt, or  his  acts,  estate,  and  effects  in  bankruptcy."  Ex  parte  Spyer, 
In  re  Josephs,  is  an  express  authority  to  show  that  a  mevQ  power  to 
the  trustee  to  pay  101.  creditors  in  full  does  not  invalidate  the  deed, 
inasmuch  as  that  would  be  controlled  by  the  general  law  of  bankruptcy. 
Dell  V.  King,  2  Hurlst.  &  Colt.  84,  has  no  analogy  to  this:  that  was 
the  case  of  a  composition  deed;  whereas,  this  is  an  absolute  assign- 
ment for  the  general  benefit  of  creditors.  As  to  the  *clause  r^gog 
enabling  the  trustee  to  require  the  claims  to  be  verified,  that  ^ 
clearly  is  not  unreasonable :  there  must  be  some  power  of  inquiry. 
The  objection  that  the  deed  contains  a  covenant  that  the  minority 
shall  be  bound  by  the  decision  of  the  majority  of  the  executing 
creditors  is  unreasonable  and  bad,  is  without  foundation  :  it  is  a  uni- 
versal rule  in  bankruptcy,  as  in  all  matters  which  are  to  be  deter- 
mined by  a  majority,  that  the  minority  are  bound. 

Eble,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
It  is  a  rule  for  discharging  the  defendant  out  of  custody,  on  the 
ground  that  he  has  executed  a  deed  of  assignment  according  to  the 
192d  section  of  the  Bankruptcy  Act,  1861,  assented  to  by  the  requi- 
site number  and  value  of  creditors  of  the  defendant,  and  so  the  plain- 
tiff, a  non-executing  creditor,  is  bound,  and  consequently  that  the 
certificate  of  registration  under  s.  198  operates  as  a  complete  protec- 
tion against  arrest.  The  rule  is  opposed,  on  the  ground  tnat  the 
protection  which  was  given  to  the  defendant  was  founded  upon  an 
invalid  deed:  and  thus  we  are  called  upon  to  decide  incidentally, 
upon  a  motion  to  the  discretion  of  the  court  in  regulating  the  conduct 
of  its  officer,  without  any  power  of  appeal,  as  to  the  validity  or  in- 
validitv  of  an  important  deed  which  regulates  the  rights  of  a  debtor 
and  a  large  body  of  creditors.  I  think  we  are  bound  bv  the  decision 
we  already  have  come  to  in  the  case  of  Ilderton  v.  Jewelli  14  0.  B.  N. 
S.  665  (E.  C.  L.  B.  vol.  108),(a)  to  hold  that  the  certificate  alone,  if  the 

(a)  Afirmed  In  error,  tittlDgf  after  HUaiy  Twn^  IMi. 
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court  be  satisfied  that  it  is  founded  upon  an  invalid  deed,  does  not 
entitle  the  debtor  to  his  discharge.  It  becomes  therefore  necessary  to 
go  into  the  question  whether  this  deed  can  be  impeached  upon  any 
♦8^m  ^^  ^^^  grounds  which  have  been  urged  before  us ;  and  I  feel 
J  *bound  to  say  that  the  objections  urged  by  Mr.  Russell  are 
BUfBcient  to  satisfy  me  that  the  deed  does  contain  provisions  whicli 
are  unequal  and  unreasonable.  I  think  the  clause  giving  the  trustee 
power  to  admit  or  reject  a  debt  which  he  might  deem  insuflSciently 
proved,  is  most  unreasonable  if  carried  out  in  terms.  I  must  take 
the  covenant,  sitting  in  a  court  of  law,  according  to  its  legal  efiect. 
I  cannot  modify  or  alter  it.  It  seems  to  me  to  be  altogether  unreason- 
able to  call  upon  a  creditor  to  submit  his  claim  to  the  decision  of  the 
trustee.  The  clause  which  declares  the  debt  forfeited  if  the  creditor 
shall  seek  to  substantiate  his  claim  by  an  action,  is  also  unreasonable. 
So  also  the  clause  enabling  the  trustee  to  pay  in  full  creditors  whose 
debts  are  under  lOL,  is  unequal  and  unreasonable.  It  gives  the  trustee 
the  option  of  doing  that  which  may  leave  nothing  to  be  distributed 
amongst  the  rest  of  the  creditors.  We  are  bound  by  Woods  v,  Foote 
1  Hurlst.  k  Colt.  841,  and  several  other  cases,  to  go  into  these  con- 
siderations, because  it  has  been  held,  that,  if  the  deed  contains  cove- 
nants which  it  is  unreasonable  to  call  upon  a  creditor  to  consent  to 
be  bound  by,  it  affords  no  answer  to  a  claim  by  a  non-executing 
creditor.  If  we  were  to  hold  the  defendant  to  be  entitled  to  his  dis- 
charge, we  should  in  eflFect  be  giving  a  judgment  in  his  favour  upon 
the  validity  of  the  deed.  For  the  reasons  I  have  stated,  I  think  the 
deed  is  not  a  valid  deed,  and  consequently  that  the  certificate  of  regis- 
tration under  the  198th  section  aflFords  the  defendant  no  protection. 

Williams,  J. — ^I  am  of  the  same  opinion.  The  defendant  is  legally 
in  custody  under  a  writ  of  ca.  sa.  We  are  asked  to  direct  our  officer 
to  discharge  him,  because  he  has  obtained  a  certificate  of  the  due 
•ftSll  ^^gistration  of  a  dee.d  of  .arrangement  under  the  192d  *section 
J  of  the  Bankruptcy  Act,  1861,  24  &  25  Vict.  c.  134.  It  seems 
to  me  that  we  are  not  bound  to  discharge  the  defendant,,  unless  satis- 
fied that  the  certificate  is  founded  upon  a  valid  deed.  I  think  that 
that  is  not  sufficiently  made  to  appear,  and  consequently  that  the  rule 
itiu\st  be  discharged. 

WlLLfis^  J-— 5  am  of  the  same  opinion.  The  certificate  pf  the 
registration  of  the  deed  is  in  a  general  form.  I  cannot  look  upon  it 
as  an  act  of  the  Court  of  Bankruptcy  to  which  implicit  credence  is  to 
be  given.  ,  I.  think  it  is  the  dutv  of  this  court  to  look  at  the  deed  in 
order  to  satisfy  itself  as  to  whether  or  not  it  is  such  a  one  as. ought  to 
have  led  to.  a  certificate  of  protection,  under  section  IdS.  The  deal 
contains,  amongst  others,  the  following  clause,— "Proyidecl,  neverthe- 
less, that  it  shall  be  lawful  for  the  trustees  or  trustee,  for  the  time 
beifig  to /require  the,  amount  of  any  debt  or  debts,  of  any  of  tte 
several  creditors,,  or  any  security  fojp  the  same,,  to  be  verified  b^ 
sofemti  declai^ktion,  or  in  siich  other  manner  /as  to  such  trustees  or 
tr^steb  .^hall  seem  Expedient  :j'  ind,  in  the  event  of  a  refusal  to  saV 
mit  to  Jihia,  th^.  creditor  so  refusing  is  to  lose,  all  benefit  ttnSer  tVe 
deed..  1^  th^t.  ^(^a&onable?  I  must  'say. I  thint  it  is  not.  Therip  is 
nothing  in  'any  of  the  ctecisions  to  ju3trfy  a  non-eiecuting  (Creditor 
being  thus  placed  lit  *tlie  ^in^rby'of 'the  trustee.    In  Ex  parte  Spyer, 
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which  has  been  referred  to,  the  verification  was  to  be  at  the  expense 
of  the  trust  estate.  The  words  of  the  covenant  there  were, — "  Pro- 
vided always,  and  it  is  hereby  covenanted  and  agreed  by  and  between 
the  several  parties  hereto,  that  it  shall  be  lawful  for  the  said  James 
Spyer  (the  trustee),  at  the  expense  of  the  said  trust  estate,  to  require 
tho  amount  of  any  debt  or  debts  of  any  or  either  of  the  several 
creditors  parties  hereto  to  be  verified  by  solemn  declaration  or  in 
such  '  *other  manner  as  to  the  said  trustee  shall  seem  expe-  r^qoo 
dient;"  and  "in  the  event  of  any  such  creditor  or  creditors  ^  • 
refusing  or  failing  so  to  verify  his  or  their  debt  or  debts,  or  declining  to 
execute  these  presents,  then  such  creditor  or  creditors  so  refusing  or 
failing  or  declining  as  aforesaid,  shall  lose  all  benefit,  dividends,  and 
advantage  to  be  derived  from  or  otherwise  claimed  under  .these 
presents,  anything  herein  contained  to  the  contrary  notwithstanding." 
This  clause  was  rejected  by  the  Lord  Chancellor  as  being  nonsense, 
because  *'  it  enabled  the  trustee  to  require  the  amount  of  aebt  of  any 
of  the  creditors  parties  thereto  to  be  verified  ;  and,  in  the  event  of  such 
creditor  or  creditors  refusing  to  execute,  such  creditor  or  creditors  so 
refusing,  kc,  should  lose  all  benefit."  That  case,  therefore,  is  no 
authority  in  favour  of  the  defendant  here.  I  agree  with  my  Lord  in 
thinking  that  this  clause,  as  well  as  the  others  which  he  has  referred 
to,  is  unreasonable.  Then  arises  the  question,  what  is  to  be  the  effect 
of  a  deed  containing  clauses  which  are  unreasonable  and  not  autho- 
rized b}'  the  statute,  so  that  non-executing  creditors  are  not  bound  by 
it  ?  Are  we  to  excise  them,  and  read  the  deed  without  them  ?  or  are 
we  to  treat  it  altogether  as  a  void  and  unauthorized  deed  ?  Ex  parte 
Spyer  seems  to  be  an  authority  for  the  excision  of  the  void  covenants. 
But  I  own  I  feel  great  diflBculty  in  applying  that  authority  here.  The 
objection  goes  to  the  very  essence  of  the  deed  ;  dealing  with  the  mode 
in  which  the  debts  are  to  be  ascertained  and  the  dividend  paid. 
Further,  there  is  the  authority  of  the  Court  of  Exchequer  in  Woods 
t;.  Foote,  1  Hurlst.  &  Colt.  841,  that  a  clause  that  is  unreasonable  can- 
not be  rejected,  and  the  rest  of  the  deed  held  good ;  but  that  the 
whole  must  be  held  void.  Upon  the  authority  of  that  case  I  think 
we  are  bound  to  hold  that  this  deed  cannot  be  sustained.  The  silence 
of  the  *certificate  upon  the  subject  does  not  prevent  us  from  r^ooo 
inquiring  whether  or  not  the  requisites  of  s.  192  have  been  ^ 
complied  with. 

Keating,  J. — I  am  of  the  same  opinion.  The  case  of  Ilderton  v. 
Jewell  is  an  authority  to  show  that  the  certificate  of  the  registrar,  to 
have  any  avail,  must  appear  to  be  founded  upon  a  valid  deed  under  s. 
192.  This  deed,  for  the  reasons  already  given,  is  not  a  valid  deed, 
and  therefore  the  certificate  which  the  defendant  has  obtained  does 
not  entitle  him  to  be  discharged  from  custody. 

Erlb,  C.  J. — There  being  some  diflBculty  about  the  application  of 
this  new  law  we  think  there  should  be  no  costs  of  this  rule. 

Rule  discharged,  without  aBts. 


In  RB  CLOUD.    H.  T.  1864. 


In  re  SARAH  CLOUD.     Jan.  13. 

The  court  will  not  allow  the  wife  of  a  lunatic  to  eonvoj  her  separate  estate,  nnder  the  3  Jk  4 
W.  4,  c.  74,  8.  91,  without  some  explanation  as  to  the  natnre  of  the  lunatic's  property,  and 
whether  it  contributes  to  the  wife's  support. 

Anstib  moved  for  an  order  under  the  3  &  4  W.  4,  c.  74,  s.  91,  to 
dispense  with  the  concurrence  of  the  husband  of  the  applicant  in  a 
deed  conveying  separate  property  of  the  wife,  upon  an  affidavit  that 
thje  husband  was  a  lunatic  and  confined  in  an  asylum.  The  affidavit 
upon  which  the  motion  was  founded  contained  merely  a  description 
of  the  property  sought  to  be  conveyed  and  how  it  came  to  the  wife. 

Erlk,  C.  J. — We  must  have  a  little  more  detail  as  to  the  ratio 
which  the  property  sought  to  be  conveyed  bears  to  the  property  or 
means  of  the  parties. 

*8^41       *WiLLKS,   J. — We  should   also  be   informed   whether  the 
-'   property  of  the  lunatic  contributes  to  the  support  of  the  appli- 
cant, and  whether  there  was  any  settlement  upon  the  marriage  of  the 
parties. 

The  motion  was  renewed  in  Easter  Term ;  but,  the  required  in- 
formation not  having  been  supplied,  Anstie  took  nothing. 


MILLER  V.  LAWTOK    Jan.  15. 

In  an  action  for  the  breach  of  a  warranty  on  the  sale  of  a  horse  by  the  servant  of  a  private 
owner  at  a  fair, — Held,  that  a  letter  from  the  plaintiflTs  attorney  to  the  defendant,  referring  to 
the  alleged  warranty  and  averring  a  breach  of  it,  and  an  answer  from  the  defendant  simply  deny- 
ing that  there  had  been  any  breach  of  warranty,  afforded  evidence  whence  the  jury  were  justified 
in  finding  that  the  servant  had  atnthority  in  fact  to  warrant. 

This  was  an  action  by  the  plaintiff,  a  horse-dealer  in  London, 
against  the  defendant,  a  merchant  at  Liverpool,  for  the  alleged  breach 
of  a  warranty  on  the  sale  of  a  horse  at  Lincoln  Fair. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  London  after 
last  Michaelmas  Term.  The  facts  were  as  follows: — The  defendant 
had  sent  his  servant  Wright  with  the  horse  in  question  to  Lincoln 
Fair.  It  was  bought  for  35Z.  by  an  agent  of  the  plaintiff,  Wright 
signing  a  warranty  that  the  horse  was  "sound,  free  from  vice,  and 
quiet  to  drive."  On  getting  the  horse  home,  the  plaintiff  discovered 
that  it  was  not  quiet  to  drive. 

On  the  part  of  the  defendant  it  was  submitted,  upon  the  authority 
of  Brady  v.  Todd,  9  C.  B.  N.  S.  592  (E.  0.  L.  R.  vol.  99),  that  the 
servant  of  a  private  owner  intrusted  to  sell  a  horse  has  no  authority 
to  warrant  it. 

Two  letters  were  put  in  on  behalf  of  the  plaintiff,  from  which  it 
was  sought  to  be  established  that  Wright  in  fact  had  authority  to 
warrant  on  the  particular  occasion.  The  first  was  a  letter  dated  the 
*8*5'1  ^^  ^^  June,  1863,  *written  by  the  plaintiff's  attorney  to  the 
J  defendant,  in  which  it  was  alleged  that  the  horse  had  been 
warranted  "  sound,  free  from  vice,  and  quiet  to  drive,"  and  that  the 
warranty  was  false.     The  other  was  the  defendant's  answer,  dated  the 
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7th,  in  which,  taking  no  notice  of  the  assertion  that  his  servant  had 
given  a  warranty  in  the  terms  stated,  the  defendant  contented  himself 
with  a  general  denial  that  there  had  been  any  breach  of  warranty. 

The  servant,  Wright,  who  was  called  as  a  witness  on  the  part  of 
the  plaintiff'  to  prove  the  warranty,  was  not  asked  by  either  counsel 
whether  or  not  he  had  authority  to  give  the  warranty  he  did. 

The  learned  judge  left  it  to  the  jury  to  say  whether  any  one  of  the 
warranties  was  broken;  telling  them,  that,  if  they  thought  it  had, 
they  must  find  for  the  plaintiffl 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  35Z. 

HawkinSy  Q.  C,  pursuant  to  leave  reserved  to  him  at  the  trial, 
moved  for  a  rule  to  enter  a  verdict  for  the  defendant,  or  for  a  new 
trial,  on  the  ground  of  misdirection.  He  submitted  that  there  was 
no  evidence  to  go  to  the  jury  that  Wright  had  any  authority  from 
the  defendant  to  warrant  the  horse.  He  also  produced  an  aflSdavit 
of  the  defendant,  in  which  he  positively  swore  that  he  had  given 
Wright  no  authority  to  warrant  the  horse,  except  in  respect  to  sound- 
ness. 

Erle,  C.  J. — I  think  there  should  be  no  rule  in  this  case.  Looking 
at  the  two  letters  and  at  the  surrounding  circumstances,  it  seems  to 
me  that  there  was  some  evidence  from  which  the  jury  might  fairly 
infer  an  admission  on  the  part  of  the  defendant  that  his  servant  had 
authority  to  give  the  warranty  he  did.    *The  attorney's  letter 


does  not  profess  to  set  out  the  terms  of  the  warranty,  but 
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merely  to  refer  to  it.  And  in  his  answer  the  defendant  aoes  not  deny, 
and  consequently  must  be  taken  to  admit,  that  the  servant  had  autho- 
rity to  give  that  warranty.  In  Brady  v.  Todd,  this  court — in  deciding 
that  the  servant  of  a  private  owner  intrusted  to  sell  and  deliver  a 
horse  on  one  particular  occasion  is  not  hy  law  authorized  to  bind  his 
master  by  a  warranty,  and  therefore  that  the  buyer  taking  such  a 
warranty  takes  it  at  the  risk  of  being  able  to  prove  that  the  servant 
had  in  fact  his  master's  authority  for  giving  it, — expressly  decline  to 
give  any  opinion  upon  the  case  of  "a  special  agent  intrusted  with  the 
sale  of  a  horse  in  a  fair  or  other  public  mart  where  stranger  meets 
stranger,  and  the  usual  course  of  business  is  for  the  person  in  posses- 
sion of  the  horse,  and  appearing  to  be  the  owner,  to  have  all  the 
powers  of  an  owner  in  respect  of  the  sale."  It  is  not,  however, 
necessary  to  resort  to  that  in  this  case,  because  there  was  evidence 
from  which  the  jury  were  warranted  in  inferring  that  Wright  had 
express  authority  to  warrant  as  he  did. 

Williams,  J. — I  am  of  the  same  opinion.  It  is  unnecessary  to 
give  any  opinion  as  to  what  would  have  been  the  result  of  the  evi- 
dence if  the  two  letters  had  not  formed  part  of  it.  It  is  also  unneces- 
sary to  consider  the  point  reserved  in  the  case  of  Brady  v.  Todd, 
because  here  there  was  some  evidence  that  Wright,  the  defendant's 
servant,  had  authority  to  give  the  warranty  which  he  did  give. 

The  rest  of  the  court  concurring.  Rule  refused. 
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«887]  »WILCOX  V.  ODDEN.    Jm.  1&. 

The  defendant's  goodi  baling  been  taken  under  a  fi.  fa.  after  tbe  debt  and  costs  had  been  paid 
by  another  party  liable  upon  the  same  instrument,  he  applied  to  a  judge  to  set  aside  the  exeen- 
tion.  The  judge  made  the  order,  but  imposed  as  a  term  that  the  defendant  9hould  bring  no  action. 
Having  availed  himself  of  the  order  so  as  to  get  the  sheriff  to  withdraw  from  possession, — Held, 
that  the  defendant  could  not  afterwards  move  to  set  aside  so  much  of  it  as  restrained  him  from 
bringing  an  action. 

The  defendant  and  another  person,  as  sureties  for  one  Howard,  had 
given  with  him  a  joint  and  several  promissory  note  to  the  plaintiff 
for  15?.  The  note  being  dishonoured,  three  writs  were  issued  against 
the  parties,  and  judgment  obtained  against  them.  After  a  sum  of  7?. 
had  been  paid  by  one  of  the  parties,  and  the  whole  debt  and  costs  by 
another,  an  execution  was  levied  upon  the  goods  of  the  now  defend- 
ant for  the  full  amount,  in  consequence  of  which  it  was  alleged  that 
his  business  was  wholly  ruined.  Application  was  made  to  Keating, 
J.,  at  Chambers,  to  set  aside  the  execution ;  and  the  learned  judge 
made  an  order  to  that  effect ;  but,  as  the  judgment  was  regular  so  far 
as  related  to  the  costs,  he  made  it  a  condition  of  granting  the  order 
that  no  action  should  be  brought. 

Morgan  Lhijd  now  moved  to  vary  that  order  by  striking  out  the 
condition. — He  submitted,  that,  where  the  party  Applying  to  set  aside 
the  proceedings  for  irregularity  does  not  ask  for  costs,  the  judge  has 
no  power  to  put  him  under  terms ;  and  that,  at  all  events,  it  was  not 
a  usual  exercise  of  discretion  to  do  so.  [Willes,  J.— Has  the  order 
been  acted  upon  ?]  It  was  served  upon  the  sheriff,  who  thereupon 
withdrew  from  possession.  Not  to  have  served  the  order  would  have 
been  to  abandon  it.  [Willes,  J. — Having  taken  a  benefit  under  the 
order,  you  cannot  now  complain  of  it.  That  was  so  distinctly  held 
by  this  court  in  Hay  ward  v.  Duff.  12  0.  B.  N.  S.  864  (E.  C.  L.  R.  vol. 
104).  There,  the  defendant,  having  been  arrested  on  a  ca.  sa.  after 
the  plaintiff  had  proved  his  debt  under  a  fiat  against  him,  applied  by 
*8381  summons  for  his  discharge  and  to  set  aside  the  ca.  *sa.  The 
-'  judge  made  the  order,  imposing  as  a  term  that  the  defendant 
should  bring  no  action.  Having  availed  himself  of  the  order  so  as  to 
obtain  his  discharge,  it  was  held  that  the  defendant  could  not  after- 
wards move  to  set  aside  so  much  of  it  as  restrained  him  from  bring- 
ing an  action.]  The  sheriff  appeared  on  the  hearing  of  the  summons  ; 
and,  as  a  public  officer,  knowing  that  the  order  had  been  made,  he 
would  have  acted  upon  it  at  once  without  waiting  to  be  served. 
[Erle,  C.  J.— Pierce  v,  Chaplin,  9  Q.  B.  802  (E.  C.  L.  R.  vol.  58), 
goes  straight  to  the  point.  There,  on  a  motion  at  Chambers  to  set 
aside  a  judgment  and  execution  for  irregularity,  on  the  alleged 
ground  that  the  judgment  had  been  signed  pending  a  summons  for 
time  to  plead,  which  summons  the  plaintiff's  attorney  denied  having 
received,  the  judge  made  an  order  setting  aside  the  judgment  and 
execution  without  costs,  but  not  embodying  any  decision  as  to  the 
irregularity ;  and  he  added  a  direction  that  the  defendant  should  bring 
no  action.  The  defendant  protested  against  this  addition,  but  served 
the  order  upon  the  sheriff,  who  thereupon  gave  up  the  goods :  and  it 
was  held  that  the  defendant,  having  thus  far  availed  himself  of  the 
order,  could  not  apply  to  the  court  to  rescind  that  part  of  it  which 
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forbade  the  bringing  an  action.    The  defendant  there  did  no  more 
than  you  have  done  here.] 

Per  Curiam. — We  are  all  agreed  that  there  should  be  no  rule. 

Rule  refused. 


♦GOODMAN  V.  HOLROYD  and  Another.    Feb.  1.    [*889 

It  Is  no  objection  to  interrogatories  under  the  Slat  section  of  the  Common  Law  Procedure 
Aety  1854,  that  the  answers,  if  given  in  the  affirmative,  will  show  that  the  execution  of  a  deed 
apon  which  the  defence  is  founded  was  obtained  by  fraud. 

This  was  an  action  by  the  plaintiff)  one  of  the  registered  public 
officers  of  The  Birmingham  Town  and  District  Banking  Company,  as 
endorsees,  against  the  defendants,  ^  endorsers,  of  two  bills  of  ex- 
change. The  defendants  pleaded  a  deed  of  arrangement  under  the 
Bankruptcy  Act,  1861 :  and  (he  plaintiff'  replied  that  the  signatures 
thereto  were  obtained  by  fraud. 

In  Trinity  Vacation  last,  the  plaintiff  took  out  a  summons  calling 
upon  the  defendants  to  show  cause  why  he  should  not  be  at  liberty 
to  deliver  to  them  the  following  interrogatories, — 

"1.  Did  you  not,  on  or  about  the  31st  of  March  last,  deliver  or 
cause  to  be  delivered  to  the  chief  registrar  in  bankruptcy,  with  or 
without  the  deed  set  forth  in  your  plea  herein,  an  account,  as  an  ac- 
count to  the  best  of  your  knowledge,  information,  and  belief,  or  other- 
wise, of  the  debts  to  the  amount  of  lOZ.  and  upwards  owing  by  you  ? 

"2.  Were  the  London  Joint  Stock  Bank  then  your  creditors?  and 
to  what  amount  were  they  such?  Was  the  amount  of  that  debt 
14,807^.195.  lOd.? 

"  8.  What  was  the  nature  and  subject-matter  of  that  debt? 

"  4.  Was  it  not,  or  was  not  some  and  what  part  of  it,  made  up  by 
bills  of  exchange,  and  what  bills,  accepted, — or  promissory  notes,  and 
what  notes, — made  or  endorsed  by  persons  other  than  yourselves,  and 
by  you  endorsed  to  the  said  bank  ? 

"  5.  Was  not  the  whole,  or  some  and  what  part,  of  the  said  debt 
made  up  of  amounts  in  respect  of  which  you  were  not  primarily  liable, 
but  liable  only  in  the  event  of  other  persons  failing  to  pay  the  said 
amounts? 

***6.  Were  any  and  which  of  the  said  bills  or  notes  not  r^o^A 
payable  when  you  delivered  in  the  said  account  on  or  about   *• 
the  said  31st  of  March  last?     What  was  the  amount  of  the  said  bills 
or  notes  not  then  payable  ? 

"  7.  Did  the  said  bank,  at  the  time  of  your  delivering  in  the  said 
account  as  aforesaid  on  or  about  the  said  Slst  of  March,  hold  any  and 
what  security  or  securities  for  the  said  debt  for  the  sum  of  1731Z.  14*. 
llflf.,  or  any  other  and  what  sum  ? 

'*  8.  Did  not  the  bank  then  hold  bills  or  notes  with  other  names 
besides  yours  upon  them  in  respect  of  other  sums  besides  the  said 
sum  of  1731Z.  14*.  llrf.,  and  to  what  amount?  If  you  have  not  done 
so,  why  have  you  not  included  such  sums  in  the  amount  for  which 
vou  state  security  to  be  so  held  ? 

*'  9.  Were  Ellis,  Bannis]«r  &  Co.,  at  the  time  c^  your  delivering  in 
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tlie  said  account  as  aforesaid  on  or  about  the  81st  of  March  last,  your 
creditors,  and  for  what  amount?  and  what  was  the  nature  and  subject- 
matter  of  their  debt? 

"  10.  Did  they  then  hold  any  and  what  security  or  securities  foi 
that  or  any  and  what  amount?  and  what  was  the  nature  of  the  secu- 
rity or  securities  ? 

'*  11.  Were  Overend,  Gurney  &  Co.,  at  the  time  of  your  delivering 
in  the  said  account  as  aforesaid  on  or  about  the  said  Slst  of  March 
last,  your  creditors  for  any  and  what  amount  ?  and  what  was  the 
nature  and  subject-matter  of  the  debt  owing  to  them  ? 

"  12.  Had  not  the  said  Overend,  Gurney  &  Co.  then  discounted 
many  bills  or  notes  or  some  bills  or  notes,  and  to  what  amount,  en- 
dorsed by  you,  beyond  the  sum  of  645Z.  25.  6d.7  and,  on  the  1st  of 
March,  1863,  and  at  the  time  of  your  delivering  in  the  said  account 
as  aforesaid,  or  on  the  Slst  of  Mvch  last,  or  on  one  or  other  of  such 
days,  did  not  the  said  Overend,  Gurney  &  Co.  still  hold  the  same  ? 
*84.n  *  '  ^^*  ^^^  y^^  return  them  in  the  said  account  as  creditors 
J  for  645Z.  2s,  M,  only  ?  and,  if  not,  why  did  you  not  return  them 
as  creditors  in  respect  of  the  other  bills  or  notes  discounted  by  them 
beyond  that  sum  ? 

*'  14.  Did  the  said  Overend,  Gurney  &  Co.  assent  to  or  approve  of 
the  deed  set  forth  in  your  pleas?  and  when  did  they  do  so?  and  who 
procured  such  assent  and  approval  ?  and  was  not  such  assent  accom- 
panied by  or  in  consequence  of  some  special  arrangement  made  be- 
tween you  and  the  said  Overend,  Gurney  &  Co.  in  reference  to  the 
amount  owing  to  them,  or  some  and  what  part  thereof? 

*'  15.  Did  W.  Whitwell  &  Co.,  and  when,  in  writing  or  otherwise, 
and  how,  assent  to  or  approve  of  the  said  deed  ?  Who  procured  such 
assent  ? 

"  16.  Did  you  not,  or  did  not  some  one,  and  whom,  on  your  behalf,  at 
or  shortly  before  the  time  of  procuring  them  to  assent  to  or  approve 
of  the  said  deed,  or  at  or  before  they  assented  to  or  approved  of  the 
same,  pay  or  secure  to  them,  and  how,  a  sum  of  5001,  or  some  other 
and  what  sum  ?  and  what  was  the  consideration  for  such  payment  or 
security  ? 

"  17.  Was  not  their  claim  against  you,  and  when,  reduced  to  2236Z. 
0«.  lOc?.?  Was  not  that  amount  returned  or  stated  by  you  in  the 
said  account?  When  was  the  last  payment  made  to  them  which  re- 
duced their  claim  to  that  amount? 

**  18.  Did  not  the  said  W.  Whitwell  &  Co.,  or  some  person,  and 
who,  on  their  behalf,  refuse  to  give  their  assent  to  or  approval  of  the 
said  deed,  unless  the  debt  due  to  them  at  the  time  they  were  applied 
to  for  such  assent  or  approval  was  reduced  by  500Z.  or  some  other  and 
what  sum  ?  State  what  passed  between  them  and  you  or  either  of 
you  on  your  applying  to  them  for  such  written  or  other  assent  or 
approval. 

*8421         '  ^^'  ^^  ^^®  communications  with  them  were  made  *not  by 
^   either  of  you  in  person,  but  by  some  one  else,  state  by  whom, 
and  what  is  his  address  ? 

"  20.  Have  you  not  paid  the  said  W.  Whitwell  &  Co.  some  and 
what  sum,  or  given  them  some  and  what  benefit  or  advantage,  to  in- 
duce them  to  assent  to  such  deed  ?  and  when  ? 
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"21.  What  were  the  debts  and  liabilities  due  or  incurred  by  you 
prior  to  the  31st  of  March  last,  and  then  unpaid  and  unsatisfied,  be- 
sides those  referred  to  in  the  above  interrogatories?  What  were  or 
are  the  names,  addresses,  and  occupations  of  your  creditors  in  respect 
of  such  debts  and  liabilities  ?  And  what  were  and  are  the  amounts 
of  the  debts  due  to  each  ?  And  what  securities  did  they  then  hold  ?" 

The  above  interrogatories  having  been  disallowed  by  Keating,  J., 

A.  Wills,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  their 
allowance.  He  submitted  that  the  proposed  interrogatories  were 
within  the  rule  now  universally  recognised  and  acted  upon :  and  he 
referred  to  Bayley  v.  Griffiths,  1  Hurlst.  &  Colt.  429,  where  interro- 
gatories of  a  very  similar  character  were  allowed  by  the  Court  of 
Exchequer.  [Keating,  J. — The  ground  upon  which  I  declined  to 
allow  the  interrogatories,  was,  that  the  plaintiflF  was  seeking  to  in- 
terrogate the  defendants  as  to  whether  or  not  they  could  sustain  their 
pleas.] 

(7.  W.  Harrison  now  showed  cause. — This  is  in  eflfect  an  appeal 
against  the  decision  of  a  judge  at  Chambers.  The  interrogatories  in 
question  are  not  such  as  ought  to  be  allowed  :  they  are  a  mere  attempt 
to  compel  the  defendants  not  only  to  afford  evidence  to  support  the 
plaintiff's  case,  but  to  make  them  charge  theniselves  with  fraud. 
[WiLLES,  J. — This  court  held,  in  Bartlett  v.  ^Lewis,  12  C.  B.  f^oaq 
N.  S.  249  (E.  C.  L.  R.  vol.  104),  that  it  is  no  ground  of  objec-  •■  ^^^ 
tion  to  interrogatories  under  the  statute,  that  the  answers,  if  given  in 
the  affirmative,  would  render  the  party  interrogated  liable  to  a  criminal 
prosecution,  though  it  may  be  good  ground  for  refusing  to  answer. 
Erle,  C.  J. — It  has  been  held  in  one  case  that  a  defendant  may  in- 
terrogate his  attorney  as  to  circumstances  which,  if  established,  would 
render  him  unable  to  recover  his  bill.  Willbs,  J.,  referred  to  The 
Attorney-General  v.  The  Corporation  of  London,  2  M'N.  &  G.  247, 
where  it  was  ruled  by  Lord  Cottenham  that  a  plaintiff  is  entitled  to 
discovery  from  the  defendant,  not  only  of  that  which  constitutes  his, 
the  plaintiff's,  title,  but  also  for  the  purpose  of  repelling  what  he  an- 
ticipates will  be  the  case  set  up  by  the  defendant.  Keating,  J. — I 
disallowed  these  interrogatories  on  the  ground  that  they  did  not  seek 
to  support  the  plaintiff*s  own  case,  but  were  an  attempt  to  get  at  his 
adversaries'.  But,  if  I  had  been  aware  that  there  was  a  replication  of 
fraud,  I  should  not  have  refused  them.]  Many  of  these  interrogatories 
are  directed  solely  to  a  discovery  of  the  evidence  by  which  the  defend- 
ants' case  is  to  be  supported.  [Erle,  C.  J. — If  there  are  any  such,  the 
judge  will  not  allow  them.] 

Wills  was  not  called  upon. 

Erle,  C.  J. — The  subject  was  very  elaborately  discussed  in  the 
case  of  The  Attorney-General  v.  The  Corporation  of  London,  to  which 
my  Brother  Willes  has  referred ;  and  the  principles  there  laid  down 
show  very  satisfactorily  to  my  mind,  that  in  allowing  these  interroga- 
tories, we  shall  do  no  wrong.  If  there  are  any  of  them  which  militate 
against  the  rule  there  adopted,  the  judge  at  Chambers  will  eliminate 
them.  In  the  case  of  Bayley  v.  Griffiths,  1  Hurlst.  &  Colt-.  r^toAA 
*429,  where  very  similar  interrogatories  to  these  were  allowed  *■ 
bv  the  Court  of  Exchequer,  Martin,.B.,  in  the  course  of  the  argument 
observes, — ''  The  answers  to  these  interrogatories  relate  as  much  to 
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the  plaintiff's  case  as  the  defendant's.  The  plaintiff  seeks  to  establish 
that  the  deed  was  not  made  bonfi  fide,  but  fraudulently  concocted; 
and,  if  the  jury  are  satisfied  of  that,  there  is  an  end  of  it."  And 
Bramwell,  B.,  asks, — "Why  is  not  this  case  within  the  rule  laid 
down  by  Lord  Bedesdale  (Bedesd.  PI.  9),  as  to  which  it  is  said  in 
Wigram  on  Discovery,  2d  edit.  285,  '  that  a  plaintiff  is  entitled  to 
a  discovery  of  the  case  on  which  the  defendant  relies, — that,  is,  that  the 
plaintiff  is  entitled  to  know  what  the  case  i«, — admits  of  no  doubt  V  " 
That  case  seems  to  me  to  be  decisive. 

Williams,  J. — I  agree  with  my  Lord.  It  is  very  material  that 
there  should  be  no  misunderstanding  as  to  the  rule  upon  this  subject. 
By  allowing  these  interrogatories,  I  do  not  think  we  shall  be  at  all 
interfering  with  the  rule  which  excludes  a  party  from  prying  into  the 
evidence  by  which  his  adversary's  case  is  to  be  supported.  It  is  no 
violation  of  that  rule  to  hold  that  a  defendant  may  be  interrogated 
in  order  to  show  that  his  defence  is  naught. 

WiLLBS,  J. — I  entirely  agree  with  the  rest  of  the  court  that  these 
interrogatories  ought  to  be  allowed.  .  I  retain  the  opinion  I  expressed 
in  Bartlett  v.  Lewis,  12  C.  B.  N.  S.  249  (E.  C.  L.  E.  vol.  104).  We 
are  not  to  be  hampered,  in  administering  the  law  under  the  Common 
Law  Procedure  Act^  by  the  rules  which  regulate  the  practice  of  the 
Court  of  Chancery  in  the  case  of  discovery.  A  flood  of  light,  how- 
ever, is  thrown  upon  the  subject  by  the  elaborate  judgment  of  Lord 
Cottenham  in  the  case  I  adverted  to,  of  The  Attorney-General  v.  The 
*8451  *Corporation  of  London.  *' Nothing  can  be  more  clear,"  says 
-I  his  Lordship,  "from  authority  and  universal  practice,  than 
that  a  plaintiff  is  entitled  to  discovery,  not  only  of  that  which  con- 
stitutes his  own  original  title,  but  that  he  is  also  entitled  to  a  dis- 
covery for  the  purpose  of  repelling  what  he  anticipates  will  be  the 
defence.  Since  replications  have  been  disused,  the  plaintiff  endea- 
vours to  obtain  what  he  before  would  have  got  by  a  replication,  by 
anticipating  the  defence  if  be  knows  what  it  is,  and  alleging  those 
facts  which,  if  true,  would  show  that  the  defence  is  not  available 
against  him.  An  ordinary  instance  of  this  is  a  release  which  the 
plaintiff  thinks  he  can  impeach:  in  such  a  case  the  bill  leaves  un- 
touched the  question  of  the  original  title,  but  anticipates  that  the 
defendant  will  set  up  a  release,  and  on  this  supposition  charges  that 
which  would  prevent  the  operation  of  the  release.  But  a  more  ordi- 
nary case,  and  one  more  adapted  to  the  immediate  circumstances  of 
the  present,  is,  where  a  plaintiff  anticipates  the  defence  of  purchase 
without  notice.  In  this  case  the  plaintiff  makes  the  defendant  pretend 
a  purchase  without  notice,  and  then  charges  circumstances  which 
would  show  that  there  was  notice,  so  as  to  destroy  the  defence  which 
he  thinks  will  be  set  up.  This  is  the  ordinary  method,  where  the 
pkintiff  can  anticipate  what  the  defence  will  be :  but,  if  a  defence 
may  be  set  up  which  he  cannot  anticipate,  the  universal  practice,  in 
orcJer  to  meet  the  whole  of  the  defendant's  case,  is,  to  ask  the  defend- 
ant what  his  defence  is.  It  was  said  in  argument  that  an  answer  has 
only  two  objects,  the  one  for  affording  to  the  plaintiff  the  discovery 
of  that  which  constitutes  his  title,  and  the  other  for  enabling  the 
defendant  to  set  up  what  he  relies  upon  as  his  defence:  but  I  appre- 
bend  that  there  is,  on  the  part  of  the  plaintiff,  a  right  in  addition  to 
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tliat  which  is  stated  in  this  proposition,  and  *that,  independ-  r^oAo 
entlj  of  discovery  to  show  his  title,  he  is  entitled  to  a  dis-  '- 
covery  to  repel  the  defence  which  he  expects  will  be  set  up  against 
it.''  And,  after  referring  to  some  authorities,  his  Lordship  proceeds, 
at  p.  260,  to  say :  "  We  have  already  seen  that  the  plaintiff  is  entitled, 
not  only  to  a  discovery  of  that  which  constitutes  his  title,  but  also  to 
a  discovery  of  everything  which  may  enable  him  to  defeat  the  title 
which  is  expected  to  be  set  up  against  him.  In  the  cases  of  Jones  v. 
Davis,  16  Yes.  262,  Evans  v.  Harris,  2  Ves.  &  B.  361,  and  Harland 
v.  Emerson,  8  Bligh.  N.  S.  62,  this  is  very  distinctly  stated  and  recog- 
nised as  the  practice  of  the  court :  and  in  Stroud  v.  Deacon,  1  Ves. 
sen.  87,  where  the  bill  charged  that  a  deed,  which  was  the  defendant's 
title,  contained  evidence  which  would  defeat  it,  the  defendant  was 
compelled  to  answer.  Now,  it  is  also  perfectly  clear,  that,  if  the 
defendant  pleads  a  deed  which  constitutes  his  title,  he  cannot  be  com- 
pelled to  produce  it,  because  it  is  his  own  title,  and  not  that  of  the 
plaintiff:  but,  if  the  plaintiff  alleges  that  that  deed  contains  something 
which  would  show  or  support  his  (the  plaintiff's)  title,  the  defendant 
is  bound  to  answer  an  interrogatory  founded  on  that  allegation,  be- 
cause, although  the  deed  is  the  defendant's  title,  it  may  be  the  most 
important  part  of  the  evidence  of  the  plaintiff,  who  may  find  in  it  a 
recognition  of  that  which,  if  true,  would  supersede  the  title  set  up  by 
the  instrument  itself." 

Keating,  J. — I  entirely  agree  with  the  view  taken  by  the  rest  of 
the  court :  and  I  thii^k  that  the  exposition  of  the  rule  which  has  now 
been  given  will  be  very  beneficial.  The  matter  will  be  dealt  with  at 
Chambers  in  accordance  with  the  principles  above  laid  down. 

Rule  accordingly. 


♦MAKEHAM  and  Another,  Assignees,  &c.,  v.  CROW.  Feb.  1.  {*847 

In  an  ftotion  by  aasignees  of  a  bankrupt  to  recover  the  price  of  machinery  sapplied  by  the 
bankrupt,— the  court  allowed  the  defendant  to  plead  an  equitable  plea  of  aet-off  for  unliquidated 
damages  arising  oat  of 'the  same  contract 

This  was  an  action  for  the  price  of  certain  machinery  sold  and 
delivered  by  the  bankrupt  to  the  defendant.  The  defendant  having 
a  counter-claim  for  unliquidated  damages  for  non-performance  of  th6 
contract  on  the  part  of  the  bankrupt, 

ITannen,  on  a  former  day  in  this  term,  moved  for  leave  to  plead  an 
equitable  plea  of  set-off,  isetting  up  that  claim.  He  submitted,  that 
though,  under  th«  6  G.  4,  c.  16,  a  set-off  for  unliquidated  damages 
was  not  allowed,-:Bell  v.  Carey,  8  C.  B.  887  (E.  C.  L.  R.  vol.  65),— 
yet  that,  since  the  ITlst  section  of  the  12  &  13  Vict.  "c.  106,  and  the 
153d  section  of  the  24  k  25  Vict.  c.  184,  which  enable  a  creditor  to 
prove  for  unliquidated  damages,  the  objection  to  such  a  plea  no  longer 
existed,  for  that  every  claim  which  can  be  proved  may  now  be  set  off 

A  rule  nisi  having  been  granted, 

HoU  showed  cause. — This  is  an  attempt  to  set  off  a  claim  for  un- 
liquidated damages ;  and  is  founded  upon  the  171st  section  of  the 
12  &  18  Vict.  c.  106,  which  enacts,  that,  '*  where  there  has  been 
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mutual  credit  given  by  the  bankrupt  and  any  other  person,  or  where 
there  are  mutual  debts  between  the  bankrupt  and  any  other  person, 
the  court,"  that  is,  the  Court  of  Bankruptcy,  *'  shall  state  the  account 
between  them,  and  one  debt  or  demand  may  be  set  against  another, 
notwithstanding  any  prior  act  of  bankruptcy  committed  by  such 
bankrupt  before  the  credit  given  to  or  the  debt  contracted  by  him ; 
and  what  shall  appear  due  on  either  side  on  the  balance  of  such 
*8481  *^^^^°*»  *^^  ^^  *more,  shall  be  claimed  or  paid  on  either  side 
-'  respectively ;  and  every  debt  or  demand  hereby  made  provable 
against  the  estate  of  the  bankrupt  may  also  be  set  off  in  manner 
aroresaid  against  such  estate,  provided  that  the  person  claiming  the 
benefit  of  such  set-off  had  not,  when  such  credit  was  given,  notice  of 
an  act  of  bankruptcy  by  such  bankrupt  committed."  This  is  but  a 
re-enactment  of  the  6  G.  4,  c.  16,  s.  50.  The  153d  section  of  the  Bank- 
ruptcy Act,  1861,  provides  for  proof  in  respect  of  unliquidated 
damages.  It  enacts,  that,  ^'if  any  bankrupt  shall  at  the  time  of  adju- 
dication be  liable,  by  reason  of  any  contract  or  promise,  to  a  demand 
in  the  nature  of  damages,  which  have  not  been  and  cannot  be  other- 
wise liquidated  or  ascertained,  it  shall  be  lawful  for  the  court  acting 
in  prosecution  of  such  bankruptcy,  to  direct  such  damages  to  be 
assessed  by  a  jury,  either  before  itself  or  in  a  court  of  law,  and  to 
give  all  necessary  directions  for  such  purpose;  and  the  amount  of 
damage,  when  assessed,  shall  be  provable  as  if  a  debt  due  at  the  time 
of  the  bankruptcy;  provided  that,  in  case  all  necessary  parties  agree, 
the  court  shall  have  power  to  assess  such  damages  without  the  inter- 
vention of  a  jury  or  a  reference  to  a  court  of  law."  Therefore,  the 
amount  of  the  damages  must  be  ascertained  before  they  are  provable, 
and  consequently  before  they  are  capable  of  being  set  off.  The  object 
evidently  was  to  keep  the  matter  under  the  control  of  the  Court  of 
Bankruptcy, — an  object  which  will  be  altogether  evaded  if  a  plea  of 
this  sort  is  allowed. 

Hannen,  in  support  of  the  rule. — The  defendant  seeks  to  plead  this 
plea  by  way  of  equitable  defence,  on  the  ground  that  it  would  be  in- 
equitable to  allow  the  plaintiffs  to  recover  the  full  contract  price  for 
*8491  ^^^  machinery,  when  the  defendant  may  have  a  right  to  *re- 
-'  cover  damages  to  a  larger  amount  under  the  same  contract 
The  Court  of  Bankruptcy  has  no  power  to  restrain  the  action  in  this 
court.  Under  the  171st  section  of  the  12  &  13  Vict.  c.  106,  any 
claim  that  is  provable  may  be  set  off.  It  is  true  that  the  153d  section 
of  the  24  &  25  Vict.  c.  134,  empowers  the  Court  of  Bankruptcy  to 
investigate  the  claim  for  unliquidated  damages  before  a  jury:  but 
that  does  not  alter  the  legal  nature  of  the  claim.  Mutual  credit  is 
entirely  the  creature  of  the  bankrupt  law;  and  yet  mutual  credit  is 
now  pleaded. 

Per  Curiam.— We  think  the  plea  should  be  allowed,  the  plaintifi 
being  at  liberty  to  reply  and  demur.  Rule  absolut«.^ 
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BARRY  V.  BARCLAY.     Jan.  29. 

In  an  action  of  alander,  the  defendant  having  obtained  an  order  for  the  examination  of  two 
witnesses  (whose  names  were  given)  in  Australia, — the  court,  upon  a  motion  to  rescind  the 
order,  imposed  as  a  term  that  the  defendant  should  state  what  it  was  that  he  expected  the  wit> 
Besses  to  prove. 

This  was  an  action  for  slander.  The  cause  being  at  issue,  the  de- 
fendant obtained  an  order  for  the  examination  of  certain  witnesses  in 
Australia.  The  affidavit  upon  which  the  order  was  granted  was  made 
by  the  defendant's  attorney,  who  swore  "  that  John  Upward,  of  Ade 
laide  Street,  Brisbane,  Queensland,  in  the  colony  of  Australia,  and 
W.  G.  Greenhill,  of  Egmont,  near  Westbury,  Launceston,  Van  Die- 
men's  Land  or  Tasmania,  are  material  and  necessary  witnesses  for  the 
above-named  defendant  in  this  cause,  and  I  verify  believe  that  the 
said  defendant  cannot  proceed  safely  to  the  trial  of  it  without  their 
evidence;  that  the  said  John  Upward  is  at  present  residing  at  Bris- 
bane aforesaid,  *and  that  the  said  W.  G.  Greenhill  is  at  present  r#Q5Q 
residing  at  Egmont,  near  Westbury  aforesaid,  out  of  the  juris-  *- 
diction  of  this  honourable  court ;  that  the  above-named  defendant  has 
a  good  defence  to  this  action  on  the  merits,  as  I  am  instructed  and 
verily  believe;  and  that  this  application  is  made  bonS  fide  for  the 
purpose  of  procuring  the  evidence  of  the  said  John  Upward  and  W. 
G.  Greenhill,  and  not  for  delaying  the  plaintiff  in  the  trial  of  this 
action,  or  otherwise." 

Ballantine,  Serjt.,  now  moved  to  rescind  this  order. — He  referred  to 
Castelli  v.  Groom,  18  Q.  B.  490  (E.  0.  L.  R.  vol.  83),  where  it  was 
held  to  be  in  the  discretion  of  the  court  to  refuse  a  commission,  if 
sufficient  ground  be  not  shown  for  requiring  it.  There,  the  Court  of 
Queen's  Bench  refused  a  commission,  where  the  only  specific  ground 
assigned  was,  that  the  parties  were  resident  and  one  carrying  on  busi- 
ness in  distant  places  abroad  (Leghorn  and  Constantinople),  and  that 
they  made  the  application  bon^  fide.  Lord  Campbell  said :  '^  I  do  not 
lay  down  as  a  general  rule  that  there  may  not  be  a  commission  to  ex- 
amine parties  abroad  on  their  own  behalf.  But  it  lies  upon  them  to 
show  that  such  a  commission  would  be  conducive  to  the  aue  adminis- 
tration of  justice :  it  is  not  enough  to  represent  merely  that  they  are 
living  out  of  the  jurisdiction  of  the  court.  If  an  examination  abroad 
were  granted  on  such  terms,  the  mischief  evidently  follows,  that  re- 
course would  constantly  be  had  to  this  practice,  by  parties  commenc- 
ing suits,  and  not  wishing  to  be  examined  in  court."  [Willbs,  J. — 
Was  the  case  where  Lord  Wensleydale  laid  it  down  that  a  commission 
for  the  examination  of  witnesses  is  of  right  when  applied  for  in  due 
time,  cited  there?]  It  appears  not.  [Williams,  J. — Unless  the 
party  who  makes  the  affidavit  is  guilty  of  perjury,  justice  cannot  be 
done  without  a  commission.]  At  all  ^events  some  account  rsiogi 
ought  to  be  furnished  of  what  it  is  that  the  proposed  witnesses  ^ 
are  expected  to  depose  to. 

Erle,  C.  J. — I  do  not  think  we  should  be  justified  in  depriving  the 
defendant  of  his  commission.  But,  under  the  circumstances,  I  think 
it  reasonable  that  the  defendant  or  his  attorney  should  state  what  it 
is  he  expects  the  witnesses  to  prove.  The  matter  may  go  back  to 
Chambers  for  that  purpose. 
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The  rest  of  the  court  concurring, 
Ballantine  withdrew  his  motion. 


BULL  and  Another  v.  CLARKE.    Jan.  30. 

Upon  ft  motion  for  an  incpection  of  the  plaintiffs'  bookf,  which  the  defendant  alleged  to  be 
necessary  for  the  purpose  of  establishing  a  set-off  in  respect  of  commission  which  he  claimed 
on  sales  effected  by  the  plaintiffs  through  his  introduction, — The  court  granted  the  rule,  althoagh 
the  plaintiffs  swore  that  there  was  no  agreement  to  allow  the  defendant  any  commission :  but 
held  that  the  plaintiffs  were  entitled  to  seal  up  all  those  parts  of  the  books  which  they  pledged 
their  oath  that  the  defendant  had  no  interest  in. 

This  was  an  action  for  goods  sold  and  delivered.  The  defendant 
pleaded  a  set-off  in  respect  of  commission  upon  sales  of  wines  and 
spirits  to  persons  introduced  to  the  plaintiffs  by  him,  pursuant  to  an 
alleged  agreement. 

The  defendant,  in  order  to  enable  him  to  make  out  his  claim  for 
commission,  obtained  an  order  "  to  inspect  and  take  extracts  from  the 
plaintiffs'  ledgers."  He  accordingly  attended  at  the  counting-house 
of  the  plaintiffs  on  the  19th  of  December  last,  and,  a  ledger  being 
produced,  he  went  through  a  great  portion  of  the  index,  and  selected 
therefrom  the  names  of  a  number  of  persons,  and  claimed  to  inspect 
the  accounts  of  such  persons,  some  of  which  he  was  allowed  to  in- 
♦R521  ^P®^^»  ^^  *being  admitted  that  those  customers  had  been  intro- 
-'  duced  by  him,  but  others  of  which  accounts  the  plaintiffs 
refused  to  allow  him  to  inspect,  alleging  that  some  of  them  had  been 
wholly  contracted  prior  to  1858  (at  which  time  the  alleged  agreement 
to  allow  the  defendant  commission  was  first  entered  into),  that  others 
of  them  had  partly  been  contracted  prior  to  1853  and  partly  since, 
and  that  the  defendant  had  not  introduced  the  customers ;  and  as  to 
the  remainder,  that,  although  contracted  subsequently  to  1853,  the 
defendant  had  not  introduced  the  customers,  and  therefore  was  not 
entitled  to  inspect  those  accounts  at  all. 

On  the  24th  of  December,  a  summons  was  taken  out,  calling  upon 
the  plaintiffs  to  show  cause  why  the  defendant  should  not  have  a 
further  and  better  inspection  of  their  ledgers,  pursuant  to  the  former 
order.  On  this  summons  coming  on  for  a  hearing,  the  learned  judge 
referred  the  matter  to  the  court. 

T.  Salter,  on  a  former  day,  accordingly  obtained  a  rule  nisi  for  a 
better  inspection.  In  the  affidavit  produced  in  support  of  the  motion, 
the  defendant  stated  that  he  claimed  to  have  introduced  to  the  plain- 
tiffs all  the  persons  whose  names  were  mentioned  in  a  list  annexed, 
and  several  others ;  and  that  he  claimed  commission  upon  the  aocounts 
of  all  such  persons,  and  that  whether  the  same  were  contracted  prior 
or  subsequently  to  the  year  1853,  as  by  his  agreement  with  the  plain- 
tiffs he  was  to  naV^e  such  commission  not  only  upon  future  but  pRSt 
accounts. 

J.  Brown  now  'showed  caiXse,  tipoh  affidavits  denying,  that»  in  the 
year  1853,  Or  at  any  other  time,  it  was  agreed  between  the  plam- 
tiffs  and  the  defendant  that  the  plaintiJFs  should  pay  the  defendant  It 
commission  <>f  6^.  per  Cent.,  or  any  othet*  commission,  upon  all  dr 
*85S1  *^^^  goods  which  the  plaintiffs  might  thereafter  supply  in'^ffae 
^  way  of  their  trade  through  the  defendant's  agency  and  upon 


COMMON  BENCH  REPORTS.    (15  J.  SCOTT.    N.  S.)        85.^ 

his  introduction  or  otherwise ;  and  that  the  defendant  had  been 
allowed  to  inspect  and  take  extracts  from  all  accounts  entered  in 
the  plaintiflfs'  ledgers  that  would  in  any  way  assist  hira  in  proving 
his  case ;  and  that  the  accounts  entered  in  such  ledgers  which  the 
plaintiffs  had  refused  to  allow  the  defendant  to  inspect  and  take 
extracts  from,  related  to  matters  in  which  the  defendant  had  no 
interest,  and  as  to  which  he  had  no  right  to  inquire.  The  de- 
fendant is  bound  by  the  answer  which  the  plaintiff  have  given 
in  their  affidavit.  This  is  the  rule  in  equity,  which,  though  it  does 
not  absolutely  bind,  will  materially  influence  the  judgment  of  this 
court.  In  The  Sheffield  Canal  Company  v.  The  Sheffield  and  Roth- 
erham  Railway  Company,  1  Phill.  R.  484,  under  the  usual  order  for 
the  production  of  books,  &c.,  with  liberty  to  seal  up  on  affidavit  such 
parts  as  did  not  relate  to  the  matters  in  question,  the  defendants  had 
produced  a  book  with  certain  pages  sealed  up,  and  had  made  the  re- 
quired affidavit.  The  plaintiffs  afterwards,  on  an  affidavit  of  facts 
leading  strongly  to  the  inference  that  one  of  the  pages  sealed  up  did 
relate  to  the  question  in  dispute,  moved  that  the  defendants  might 
produce  the  book  unsealed :  but  the  motion  wa§  refused,  although 
the  defendants  declined  to  answer  the  plaintiff's  affidavit.  In  Wigram 
on  Discovery,  §  5,  it  is  said :  "  The  exercise  of  a  jurisdiction  of  this 

.  nature  cannot  be  otherwise  than  pregnant  with  danger  to  the  interests 
of  those  against  whom  it  may  be  enforced,  unless  careful  provision 
were  made  for  guarding  against  its  abuse."  In  §  817,  the  learned 
author  says :  ''  The  great  difficulty  which  the  court  is  sometimes 
under  in  refusing  to  make  an  order  for  the  production  of  documents, 
arises  from  the  consideration  that  it  is  *giving  final  eflfect  to  ^rox  < 
the  oath  of  the  defendant  (the  interested  party)  upon  the  plain-  ^ 
tiflf 's  right  to  discovery, — a  difficulty  which  is  increased  by  the  observ- 
ation, that,  from  the  nature  of  documentary  evidence,  the  defendant  may 
be  swearing  to  that  which  is  rather  matter  of  law  than  of  fact,  or  at 
least  a  mixed  question  of  law  and  fact.  The  whole  of  the  plaintiff's 
case  may  hinge  upon  a  point  like  this.  On  the  other  hand,  it 
must  be  observed,  that,  in  refusing  to  make  an  order  for  the  pro- 
duction of  a  document,  a  court  of  equity  deprives  the  plaintiff  of 
no  evidence  to  which  the  law  entitles  him,  and  which  he  can  obtain 
without  the  aid  of  a  court  of  equity.  A  court  of  equity  professes  to 
do  no  more  than  add  to  that  evidence  which  the  plaintiff  can  obtain 
without  its  assistance  such  admissions  as  he  mav  obtain  by  the  ex- 
amination of  the  defendant  upon  oath.  Nor.  is  this  technical  view  of 
the  case  unsupported  by  more  general  reasoning.  The  bill  may  be 
filed,  not  to  prove  a  case  known  or  even  believed  to  be  true,  but  to 

'  elicit  discovery  for  the  chance  of  what  may  appear  from  the  defend- 
ant's answer  and  an  inspection  of  his  papers.  Now,  it  has  been  shown, 
that,  in  some  cases,  there  is  no  form  of  pleading  by  which  a  defendant 
can  by  demurrer  or  plea  protect  himself  from  all  discovery,  however 
false  the  bill  may  be.  The  difficulty  suggested  is,  therefore,  strictly  un» 
avoidable.  The  oath  of  the  defendant  must  be  received  or  the  defend- 
ant must  be  without  the  means  of  a  defence  which  in  truth  belongs  to 
him, — a  proposition  too  absurd  for  argument."  This^  principle  is 
farther  exemplified  bv  the  case  of  Adams  t;.  Fisher,  8  Mylne  A  Or. 
526,  referred  to  in  Wigram,  §  153.    There  the  plaintiff,  as  personal 
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representative  of  a  deceased  testator,  stated  by  his  bill  that  the  de- 
fendant Fisher  had  acted  as  his  solicitor,  and  had,  in  that  character, 
received  various  sums  of  money  on  account  of  the  testator's  estate 
*Ri)')1  ^^^  which  he  *had  not  accounted,  and  that  he  had  in  his  pos- 
-'  session  books  and  papers  relating  to  the  testator's  estate,  and 
called  for  a  schedule  and  production  of  such  books  and  papers,  and 
also  prayed  an  account.  The  defendant  admitted  collecting  the  estate 
of  the  testator,  and  the  possession  of  books  and  papers  relating  to  the 
estate,  and  set  out  a  schedule  of  them,  but  insisted  that  he  was  not  the 
plaintiff's  solicitor,  but  the  solicitor  of  Fisher,  who  was  the  person 
employed  by  the  plaintiff  to  collect  the  estate,  and  that  he  was  ac- 
countable to  Fisher  only,  and  not  to  the  plaintiff.  Upon  a  motion 
for  the  production  of  the  documents  in  the  schedule,  the  Lord  Chan- 
cellor (Lord  Cottenham)  refused  the  motion.  In  the  course  of  the 
argument,  he  said, — "  Suppose  a  bill  is  filed  by  a  person  claiming  to 
be  a  creditor  or  legatee,  or  in  any  other  assumed  character,  and  the 
defendant  denies  that  the  plaintiff  is  what  he  is  alleged  to  be,  but 
.states,  on  the  contrary,  that  he  is  a  perfect  stranger,  and  denies,  in 
HsAiort,  everything  on  which  the  plaintiff  proceeds,  but,  not  having 
protected  himself  by  plea,  he  is  obliged  to  answer, — ^is  the  plainti^ 
as  a  matter  of  course,  to  ask  for  all  the  documents  in  the  possession 
of  the  defendant  which  relate  to  any  of  the  matters  introduced  in  the 
bill  ?  I  only  want  to  know  how  far  you  carry  the  principle, — whether, 
as  a  mere  matter  of  course,  documents  which,  if  the  defendant's  alle- 
gation is  true,  have  nothing  to  do  with  proving  the  case  made  by 
the  bill,  are  to  be  produced  mr  the  plaintiff's  inspection.  If  a  bill  is 
filed  by  a  person  as  a  creditor,  and  he  asks  for  all  the  title-deeds  of 
the  real  estate,  is  the  plaintiff  entitled  to  see  the  title-deeds  of  a 
person's  estate  because  he  calls  himself  a  creditor,  which  the  defend- 
ant denies  that  he  is?"  And,  in  giving  judgment,  his  Lordship  says: 
"  Here  the  defendant  fuxs  denied  the  plairUiff^s  interest :  he  has  on  the 
i^QQD^  record  stated  that  *which,  as  it  stands^  in  my  opinion  excludes 
-'  the  plaintiff  from  instituting  the  suit  against  him.  As  long  as 
that  stands,  I  think  the  plaintiff  is  not  entitled  to  see  the  documents." 
[Williams,  J. — Do  you  deny  the  right  of  the  defendant  to  look  at 
the  ledger  to  ascertain  (the  thing  being  disputed)  whether  or  not  A. 
B.'s  account  began  prior  to  1853  ?]  It  is  submitted  that  the  defend- 
ant can  have  no  right  to  inspect  that  which  the  plaintiffs  aver  on  oath 
to  be  a  thing  in  which  the  defendant  has  no  interest  and  which  can- 
not therefore  form  part  of  his  case.  The  mischief  done  by  granting 
inspection  of  that  which  the  party  is  not  entitled  to  inspect  cannot  be 
undone.  There  is^very  reason,  therefore,  why  the  answer  of  his  op- 
ponent upon  oath  shoiuld  bind  him. 

T.  Salter,  in  support  of  his  rule. — The  plaintiffs  have  no  right  to 
•decide  by  their  oath  that  which  is  the  issue  for  the  jury. 

Eble,  C.  J. — I  thiuk  the  defendant  is  entitled  to  inspect  all  the  ac- 
•Gounts  in  which  he  is  interested  subsequently  to  1852.  The  plaintiffs 
may  seal  up  all  that  they,  pledge  their  oath  that  the  defendant  has  no 
•concern  xwitb. 

The  rest  of  the^ourt  concurring,  Bule  absolute. 
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IN  THE  HOUSE  OP  LORDS. 

HENRY  LORD  BISHOP  OP  EXETER  and  J.  H.  COATES 
BORWELL,  Clerk,  Plaintiffs  in  Error:  PETER  CHARLES 
MARSHALL,  Clerk,  Defendant  in  Error.  June  26,  27,  1866. 
Feb.  21,  22 ;  July  1,  2,  3,  4 ;  Aug.  5,  1867.    March  8,  1868.(a) 

Th«  Canons  of  1608  hare  not  been  allowed  and  reeeired  ao  as  to  form  part  of  the  law  of 
■nglaad,  and  bind  the  laity  as  weU  as  elei^  (Hiddleton  «.  Crofts,  2  Atk.  tf60,  2  Str.  1056, 
eonflimed).    Bat  eren  if  binding  on  the  eiergy,— then, 

The  59th  Canon  of  1603  applies  only  to  the  institution  of  a  pfesentee  to  a  beneftee. 

The  48th  Canon  of  1608  does  not  «ppl7  to  a  presentee  to  a  benefloe,  bat  does  apply  to  a  per- 
son seeking  to  be  admitted  as  onnite  to  an  existing  incumbent. 

The  right  of  a  patron  to  prMont  to  a  benefloe  is  a  legal  right,  subjeet  In  Its  ezereise  to  th« 
bishop's  right  to  ezamina  into  the  fitness  of  the  presentee,  and  to  reject  him  for  sufflolent  ground. 

A  elerk  who  has  held  preArment  in  one  bishopric  is  not,  on  being  presented  to  a  liying  In 
another  bishopric,  b«and,  as  a  condition  precedent  to  his  examination  on  the  question  of  fltnassy 
to  produce  letters  cestimonial  and  commendatory  firom  his  former  bishop. 

In  fmof  imfodit,  upon  a  reaction  of  the  patron's  presentee,  the  bishop's  plea  must  state  not 
only  that  the  presentee  Is  net  a  fit  person,  but  also  in  what  reapeot  he  is  not  fit,  and  state  it  la 
such  a  msitner  as  will  enable  the  patron  to  take  issue  on  the  objeetlen,  and  a  proper  tribumal 
to  judge  of  its  soundness. 

An  allegation  in  the  plea  that  the  bishop  had  good  reason  to  belioTe  that  the  presentee  ha4 
been  guiUy  of  an  attempt  to  commit  simony  is  not  snfllcient : — 

Semhh,  that  a  plea  idleging  presentation  by  the  bishop  as  on  a  lapse  must  allege  notiee  to 
the  patroo  of  the  oircnmstaaces  under  which  the  bishop  would  so  claim  to  present 

This  was  an  appeal  against  a  decision  of  the  Court  of  Exchequer 
Chamber,  whiqh  bad  confirmed  a  previous  judgment  of  the  Court  of 
Common  Pleas. 

Mr.  Marshall  was  the  patron  of  the  rectory  of  Tregonj,  in  Comwalli 
in  the  diocese  of  Exeter.  He  was  also  a  clergyman,  and  had  him- 
self been  the  incumbent  of  that  rectory,  but  resigned  it  on  the  8d  of 
August,  1857,  and  on  the  9th  of  January,  1868,  presented  thereto 
John  Reid,  Clerk,  a  clergyman  who  had  previously  held  a  living  in 

(a)  Uw  B^.  H.  of  L.  (8  Bng.  4  J^.  Apf.)  IT. 
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ever  had  any  notice  from  the  said  bishop,  nor  ever,  in  fact,  knew, 
before  the  collation  of  Mr.  Borwell,  that  the  said  bishop  would  or  did 
claim  to  collate  any  clerk  to  the  said  church ;  and  except  as  aforesaid, 
the  said  bishop  never,  at  any  time  before  the  said  collation  of  Mr. 
Borwelly  refused  to  admit,  institute,  and  induct  Mr.  Beid  as  the  plain- 
tiff's clerk. 

The  plaintiff  also  demurred  generally  to  the  plea.  The  ground  of 
demurrer  was,  that  the  facts  set  forth  did  not  show  any  lapse  entitling 
the  bishop  to  collate.  The  defendants  took  issue  on  tne  first,  and 
joined  issue  on  the  second  replication,  and  they  joined  in  the  demurrer 
to  the  plea,  and  they  also  demurred  to  the  replication.  The  ground 
of  demurrer  was,  that  the  replication  did  not  show  that  lapse  bad  not 
duly  occurred. 

The  court  on  the  argument  on  the  demurrer  held  the  plea  to  be 
bad,  and  the  replication  to  be  good,(a)  and  ordered  that  a  writ  to 
admit  should  issue,  but  execution  of  this  judgment  was  stayed  till 
after  trial  and  the  assessment  of  damages.  The  cause  was  tried  at  the 
Spring  Assizes  for  Cornwall  in  1860,  before  Mr.  Baron  Channell, 
when  a  special  verdict  was  found,  which  set  forth  in  substance  that 
the  Bishop  of  Exeter  did  not  assign  any  other  reason  for  not  admit- 
ting the  said  John  Reid  than  the  alleged  insufficiency  of  the  paper, 
that  a  sufficient  time  had  elapsed  to  enable  Reid  to  obtain  such  farther 
sufficient  testimony  if  he  was  bound  and  required  by  law  to  obtain 
the  same.  It  then  set  out  the  whole  of  the  correspondence  between 
the  parties,  and  found  that  the  Bishop  of  Exeter  did  not  give  notice 
to  Reid  or  the  plaintiff  that  he  required  farther  testimony  to  be  pro- 
duced within  any  fixed  or  specified  time,  and  would  not  receive  the 
same  after  six  months  from  the  avoidance  of  the  living,  nor  give  any 
notice  relative  to  the  said  matters,  and  that  they  did  not  know  that 
he  would  persist  in  requiring  such  farther  testimon  v  and  would  collate 
if  it  was  not  furnished.  And  the  verdict  found  the  Church  to  be  of 
the  value  of  8902.  a  year. 

Judgment  was  given  for  the  plaiotiff  in  November,  1860,  and  this 
judgment  was  affirmed  on  error.  The  case  was  then  brought  on  error 
up  to  this  House.(6) 

The  judges  were  summoned,  and  on  the  first  hearing  Lord  Chief 
Baron  Pollock,  Mr.  Justice  Willes,  Mr.  Justice  Blackburn,  Mr.  Jus- 
tice Mellor,  Mr.  Baron  Pigott,  and  Mr.  Justice  Smith  attended.  Oa 
the  subsequent  hearings,  Sir  Frederick  Pollock  having  resigned  his 
office  of  Lord  Chief  Baron,  did  not  attend,  nor  did  his  successor,  Sir 
Pitzroy  Kelly,  he  having  been  previously  one  of  the  counsel  for  the 
Bishop  of  Exeter.  The  learned  judges  who  attended  the  House  were 
Mr.  Baron  Martin,  Mr.  Justice  Willes,  Mr.  Justice  Blackburn,  Mr. 
Baron  Pigott,  and  Mr.  Justice  Lush. 

The  Attorney- General  {Sir  Roundell  Palmer)^  and  Mr.  Philfott,  for 
the  Appellant. 

It  may  be  admitted  that  the  canons  of  the  Church  are  not,  in  the 

(a)  7  C.  B.  N.  S.  853  (B.  C.  L.  R.  vol.  97). 

{b)  The  case  wkb  first  argued  in  June,  1866,  by  the  Attorney- General  Sir  li.  Pahur  (Sir  F. 
Kelljf,  and  Mr.  Philpott,  were  then  with  him.)  Shortly  afterwards  Sir  F.  KtUg  was  i^pointod 
Lord  Chief  Baron  of  the  Court  of  Exchequer.  The  argument  for  the  plaintiffs  in  error  vm 
renewed  in  February,  1867,  by  Mr.  Philpott. 
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Strict  sense  of  tlie  phrase,  binding  upon  the  laity,  but  thej  are  bind- 
ing upon  the  clergy.  But  this  rule,  to  be  deduced  from  the  case  of 
Middleton  v.  Crofts,  2  Atk.  650,  2  Str.  1056,  is  subject  to  this  quali- 
fication, that,  so  far  as  the  canons  are  parts  of  the  ancient  law  of  the 
church,  that  ancient  law  does  bind  the  laity.  In  this  way  the  canons 
now  in  question,  being,  in  fact,  declaratory  of  the  old  law  of  the 
church,  as  Lord  Hardwicke  in  Middleton  v.  Crofts  plainly  supposed 
they  might  be,  are  binding  on  the  laity. 

The  form  of  ordaining  priests  shows  that  examination  of  fitness 
was  a  necessary  and  strictly  enforced  preliminary  to  institution  to  a 
benefice.  The  bishop,  after  imposition  of  hands,  uses  the  words,  '*  Be 
thou  a  faithful  dispenser  of  the  Word  of  God ;"  and  to  no  one,  in 
whatever  rank,  can  be  intrusted  the  cure  of  souls  unless  the  bishop  is 
satisfied  of  his  fitness  to  do  the  sacred  work.(a)  This  was  fully  dis- 
cussed in  The  Bishop  of  Down  v.  Miller,  13  Ir.  Jur.  197,  where  it  was 
held  that  a  bishop  of  one  diocese  might  forbid  a  clergyman  to  preach 
in  his  diocese  though  duly  licensed  to  another,  and  having  the  per- 
mission of  the  incumbent  of  the  church  where  he  proposed  to  preach. 

Wherever  there  was  cure  of  souls  the  bishop  had  a  right  to  be 
satisfied  of  the  fitness  of  the  person  presented,  and  if  he  came  from  a 
different  diocese,  the  bishop  had  a  right  to  require  him  to  bring  letters 
testimonial,  and  from  the  other  bishop  letters  commendatory.  In  the 
case  of  institution,  where  cure  of  souls  was  necessarily  connected  with 
it,  the  bishop  into  whose  diocese  the  presentee  came,  was  bound  as 
well  as  entitled  to  require  letters  testimonial,  and  commendatory. 

It  had  been  thought  in  the  court  below  that  the  48th  Canon,  which 
mentioned  these  letters,  was  applicable  only  to  stipendiary  curates, 
but  that  was  an  error.  The  word  **  curatics^^  applied  to  any  person 
invested  with  the  cure  of  souls :  Lyndwoode.(&)  In  that  way  it  was 
applicable  to  a  bishop  himself:  Van  Espen.(c)  And  the  statute  2 
Hen.  4,  c.  15,  speaks  of  ''curates  in  their  own  churches,"  which  shows 
that  the  word  was  then  understood  to  include  properly  beneficed 
ministers,  although,  no  doubt,  the  word  might  likewise  be  applied,  as 
it  is  now,  to  ministers  who  were  not  beneficed. 

The  ancient  law,  as  stated  by  Lyndwoode,  is  explicit  as  to  the 
necessity  for  these  letters  commendatory.  He  says.  Tit.  de  Clericis 
Perigrinu:{d)  *' Nullus  aUeriu$  diocesia  capellanus  ad  celebrationem 
admiUatur  sine  diocesani  aui  Uteris,  aut  alteriua  episcopif  dummodo  de 
ejus  fide  et  moribus  bona  sit  commendcUio.^^  And  in  a  previous  page(c) 
he  defined  '*  capellanus^^  to  mean  "  sacerdos,''^  and  commendatitial  letters 
to  mean  letters  which  bore  commendation  or  testimony  of  the  honest 
life  and  good  morals  of  the  person  to  be  ordained.  In  like  manner 
he  explains,  **Sui  diocesani**  of  the  '^ alteriiLS  capellanus**  thus:  "/n 
cujvs  diocesi  natus  est^  vel  in  cujus  diocesi  domicilium  habet**  There 
are  many  other  passages  to  the  same  effect.(^)  And  so  there  are  in 
other  collections  of  authorities,  and  by  other  writers  on  ecclesiastical 

(a)  Keble,  Litargia;  Bp.  Bur.  SermoDS,  Oxf.  Bd.  1862;  Arohbp.  Potter's  Traou  on  CbareK 
Oorernment,  Bd.  1750,  p.  453 ;  Hodgs.  Formf. 
(5)  Provinoialo,  Bd.  1679,  p.  236.  (e)  Vol  i.  p.  132. 

(rf)  ProT.  p.  48.  (•)  ProT.  p.  47. 

(y)  Pages  135,  139. 
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law:  Peter  de  Murga;(a)  Barbosa;(Z^)  Beveridge.(c)  The  Council 
of  Chalcedon,  which  declared  the  same  rule,  was  one  of  the  four 
general  councils  whose  canons  are  recognised  in  the  1  Eliz.  c.  1,  s. 
36.  The  same  rule  is  to  be  found  in  the  Corpus  Juris  Canonici,(rf) 
and  the  Decretals,  as  collected  by  Raymundu8,(e)  express  it  in  clear 
and  plain  terms.  The  statute  13  Edw.  1,  c.  5,  adopted  in  substance 
the  declaration  of  the  early  councils  as  to  the  admission,  after  ex- 
amination by  the  bishop,  of  a  fit  person  to  be  instituted,  and  made 
the  admission  and  institution  conclusive  against  the  patron  for  several 
reasons,  the  first  of  which  is,  as  Lord  Coke  says,(^)  because  it  is  a 
judicial  act  of  the  bishop,  and  the  right  to  examine  is  expressly 
declared  to  be  in  him.(A)  The  existence  and  authority  of  this  law  of 
the  Church  is  affirmed  in  Gibson,(i)  and  the  form  of  statement  of  the 
requisites  for  institution  and  induction  described  in  the  most  authori- 
tative books,  shows  that  these  letters  testimonial  were  in  every 
instance  required.  Bacon's  Liber  Regis (i)  is  distinct  upon  this  point. 
In  Brookes's  Abridgment  (Q  it  is  said  that  the  Judges  of  the  com- 
mon law  will  take  notice  of  what  is  the  law  of  the  Church,  and  that 
it  need  not  be  specially  pleaded,  for  which  are  cited  the  Year 
Book,  9  Edw.  3,  and  other  authorities.  Specot's  Case,  3  Leon.  198 ;  5 
Co.  Rep.  57,  does  not  in  the  least  degree  affect  this  right  and  duty  of  the 
bishop.  The  decision  there  was  adverse  to  the  bishop,  but  it  was  not 
on  the  ground  that  he  had  no  right  to  examine,  and  to  reject  on  exami- 
nation, but  that  in  that  instance  he  had  pleaded  that  the  man  was  an 

(a)  Tract  de  Benef.  pp.  115,  275,  278. 

(6)  De  Off.  et  Potestate  Episcopi  (Ed.  1698),  p.  259. 

(c)  Canones  Cons.  Chalced.  xiiL,  p.  129;  and  Pandectre  Canonam,  176;  and  Cod.  Can.  Eee. 
443. 

(d)  Chap.  6,  7,  8,  9. 

(e)  Ed.  1744,  p.  283.  There  were  also  cited  Bede's  Mon.  Hist-.  Brit  (published  under  the 
direction  of  the  Master  of  the  Rolls  in  1848),  p.  216;  the  decrees  of  the  Council  of  ChaleutheoBe, 
Johns.  Can.  266 ;  1  Wilk.  Cone.  145  ;  1  Spel.  Cone.  292.  [This  appeared  to  be  a  British  council, 
but  it  was  said  to  be  doubtful  in  what  part  of  England  it  was  held.  HoUingsbead  and  Spelman, 
1  Cone.  313,  speak  of  the  place  as  in  Merica.  Sir  Harris  Nicolas,  "  Chronology  of  Hiatory/' 
p.  226,  gires  it  under  the  date  787,  as  a  council  held  at  Celchyth  (or  Cealchythe)  in  Northumber- 
land.] Canons  of  the  Council  of  Hertford,  1 ;  1  Spel.  Cone.  152;  The  XVII  Can.  of  the  6th 
Gen.  Council,  <'«fi«  in  Trullo ;"  The  Council  of  Winchester,  2  SpeL  Cone.  12;— of  Exeter,  2 
Spel.  350;  The  Constitutions  of  Islip,  2  Spel.  Cone.  610  ;  The  Canons  of  Reynolds,  1322;— of 
Arundel;  1408;  in  Lynd.  ProT.  47;  Apostolornm  Canones,  2;  Bibl.  YoelU,  yoI.  ii.,  p.  737, 
1414;  25  H.  8,  c.  19 ;  35  H.  8,  o.  16;  Rochus  de  Curte,  37;  Dartis  Op.  Comm.  Ed.  1656,  pp. 
149,  150,  151;  Devotus  Inst  Can.  bk.  ir.,  p.  189-191;  Di  Murga  Tract  de  Ben.  378;  Gibs. 
Codex  806 ;  Jus.  Can.  Unir.  bk.  1,  tit.  xxii.,  p.  211. 

{g)  2  Inst  357. 

{h)  2  Inst  631,  632. 

(t)  Codex  806. 

{k)  Append,  p.  1281.  For  institution,  the  presentation,  the  orders  of  deacon  and  f  riest  must 
be  shown  according  to  the  39th  Canon ;  then  **  testimonials  of  his  former  good  life  and  beba- 
Tionr  according  to  the  39th  Canon,  and  if  he  come  out  of  another  diocese,  then  a  testimonial 
from  the  bifihop  or  ordinary  of  the  place  from  which  he  comes." 

These  are  under  "  Directions  concerning  the  proper  instruments  to  be  brought  to  the  bishop 
for  obtaining  orders,  institutions,  and  licenses." 

But  see  also  the  next  page,  "  For  a  license  to  a  curacy,"  the  person  ooming  to  be  lieensed  is 
to  show  the  bishop  the  nomination  by  the  incumbent ;  the  letters  of  orders ;  letters  testimonial 
from  his  college,  or  from  the  neighbouring  clergy  where  he  dwelt,  and 

"  In  case  he  comes  from  another  diocese  then  to  bring  letters  testimonial  f^om  the  bishop 
or  ordinary  of  the  diocese  or  place  from  whence  he  comes,  aooording  to  the  48 th  Canon,  and 
the  8  th  Article  of  the  archbishop's  directions." 

(0  Quare  Imp.  12,  p.  168. 
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'*  inveterate  schismatic,"  which  was  held  not  to  be  intelligible.  That 
decision  was,  therefore,  nothing  but  a  decision  on  a  form  of  words  in  a 
plea  to  a  quare  impedit;  and  it  has  been  questioned,  in  The  Bishop  of 
Exeter  v.  Hele,  Show.  P.  C.  88,  where  a  plea  of  minus  sufficiens  in 
lileraturd^  without  stating  in  what  particular,  was  held  good ;  and  in 
Rex  V,  The  Archbishop  of  Canterbury,  15  East  117,  Lord  Ellen- 
borough  made  some  unfavourable  comments  upon  it.  In  the  present 
case,  the  matter  ia  of  vital  importance  to  the  fitness  of  the  presentee. 
The  matter  is  one  of  strictly  ecclesiastical  cognisance.  It  does  not 
raise  any  question  as  to  the  right  of  the  patron,  but  applies  essentially 
to  the  fitness  of  the  presentee.  The  bishop  had  a  right  to  require 
these  letters  commendatory,  and  to  send  back  the  presentee  that  he 
might  procure  them ;  if  he  did  not  procure  them,  the  lapse  occurred, 
and  the  bishop  had  a  right  to  present.  There  was  no  need  to  allege, 
in  the  plea,  a  refusal  to  admit,  and  such  an  allegation  would  be  con- 
trary to  the  fact,  for  both  sides  agree  that  there  was  no  refusal  at  all. 
The  bishop  sent  away  the  presentee  that  he  might  bring  a  sufficient 
testimonial ;  he  brought  none  at  all,  and  so  the  lapse  occurred.  This 
was  good,  according  to  a  case  in  the  Year  Books,  14  H.  7,  II.  T.,  pi.  4, 
fol.  21 ;  15  H.  7,  E.  T.,  pi.  2,  fol.  6,  where  the  bishop  commanded  the 
clerk  to  come  again  within  three  days;  he  did  not  come  for  six  months, 
and  the  bishop  collated  as  upon  a  lapse;  and  it  was  held  good,  though 
without  notice  to  the  pdtron.  So  in  Anonymous,  Dyer  277  (56), 
the  general  right  of  the  bishop  upon  lapse  was  recognised.  And 
in  the  case  of  a  grammar  school  it  was  expressly  held  to  be  a  good 
return  to  a  mandamus  commanding  the  bishop  to  grant  a  license  for 
a  grammar  school,  that  he  had  suspended  the  granting  of  the  license 
until  the  party  would  submit  himself  to  be  examined  '*  touching  his 
sufficiency  in  learning:"  Rex  v.  The  Archbishop  of  York,  6  T.  R.  490. 
This  shows  that  time  itself  may  operate  to  create  a  lapse,  and  that  no 
direct  and  positive  act  on  the  part  of  the  bishop,  such  as  an  actual 
refusal  to  admit,  is  required  for  that  purpose.  The  necessity  and  pro- 
priety of  obeying  the  canons  of  1603  in  this  respect  is  strongly  asserted 
by  Archbishop  Sancroft.(a)  Then  are  these  canons  to  be  applied  to 
all  ministers  with  the  cure  of  souls,  or  are  such  persons  to  be  admitted 
without  testimonials. 

The  word  "curate,"  says  Burn,(6)  "is  a  word  of  ambiguous  signifi- 
cation ;  sometimes,  and  most  properly,  it  denoteth  the  incumbent  in 
general  who  hath  the  cure  of  souls,"  though,  he  adds,  that  it  is 
frequently  used  to  signify  a  clerk  not  instituted.  The  former  and 
proper  description  would  include  rectors  and  vicars,  and  perpetual 
curates,  who,  in  the  absence  of  vicars,  discharge  the  duty  of  the  cure 
of  souls  for  them,  and  have  the  same  authority,  and  are  therefore 
called  curatL  In  the  gloss  on  Islip's  Constitutions,(c)  curate  is  used 
in  that  sense,  and  principalis  curatus  is  spoken  of.  The  duty  of 
residing  on  his  cure  is  declared,  and  the  whole  passage  shows  that 
curate  and  incumbent  were  constantly  treated  as  but  one  and  the  same 
spiritual  person.  So  again,  Stillingfleet,  ''  Duties  and  Rights  of  Paro- 
chial Clergy,"(d)  says :  "  The  cure  of  souls  is  personally  committed  to 

(o)  D'Oyly's  Life  of  Sanorofty  Vol.  I,  p.  182;  see  also  Cardwell's  Doonmentary  Annals,  p.  342. 

(6)  Tit  Curatt; 

(c)  Lyndw.  238.  {d)  Pages  220,  221. 
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him  that  doth  undertake  it.  And  a  regard  is  had  to  the  qualification 
of  the  person  for  such  a  trust,  by  the  patron  that  presents,  and  the 
bishop  who  admits  and  institutes  the  person  so  qualified.  The  eld 
canons  were  very  strict  as  to  personal  residence,  so  as  to  fix  them  ia 
their  cures.  Our  Saxon  canons  are  clear  as  to  the  personal  cure;  and 
no  presbyter  could  leare  his  cure  and  go  to  another  only  for  honoar 
or  profit.  And  none  could  go  from  one  bishop  to  another  without  his 
diocesan's  leave.  And  when  a  bishop  gives  institution,  he  commits 
the  cure  of  souls  to  the  incumbent."  A  perpetual  curate  is  a  curate, 
yet  he  is  also  an  incumbent:  Mason  t;.  Lambert,(a)  and  he  must 
satisfy  the  bishop  on  all  these  matters  before  he  can  claim  to  be 
admitted. 

The  jurisdiction  of  the  spiritual  Court  in  spiritual  things  was 
expressly  admitted  in  Cory  v.  Pepper,  2  Lev.  222,  where  the  force  of 
the  canons  of  the  church  was  recognised,  and  it  was  only  said  that 
the  spiritual  Court  must  not  proceed  as  upon  the  common  law  for  a 
penalty,  but  might  proceed  on  the  law  ecclesiastical.  And  if  such  is 
the  law.  and  the  bishop  has  the  right  and  the  duty  to  examine  the 
presentee,  he  must  be  held  entitled  in  the  discharge  of  this  duty  to 
demand  that  "  congruum  testimonium^^  which  the  canon  requires  from 
a  clerk  who  conges  into  a  diocese  where  he  was  not  ordained,  and 
where  he  is,  in  fact,  as  many  of  the  canons  describe  him,  iynotus. 

Sir  R,  P.  Collier^  Q.  C,  and  Mr.  Coleridge,  Q.  C.  (Mr.  Bowen  was 
with  them),  for  the  defendant  in  error : — 

The  whole  question  here  depends,  in  the  first  instance,  on  the 
sufficiency  of  the  plea,  and  that  question  has  been  fully  raised  on  the 
demurrer. 

The  rights  of  the  patron  are  essentially  involved  in  this  case,  and 
the  [presentation  to  the  Bishop  of  Exeter  of  letters  testimonial,  or 
commendatory  letters,  from  the  Bishop  of  Manchester,  was  not  a 
condition  precedent  to  the  institution  of  the  presentee.  Assuming, 
however,  that  such  testimonials  were  necessary  to  be  produced,  suffi- 
cient testimonials  were  produced,  and  the  mere  declaration  of  the 
bishop  that  he  did  not  consider  them  sufficient  was  not  enough.  It 
should  have  been  distinctly  stated  in  what  respect  they  were  insuffi- 
cient in  order  that  issue  might  be  taken  on  the  matter  so  as  to  be 
determined  by  a  competent  tribunal.  There  was  no  such  statement 
of  insufficiency  in  the  plea,  which  was  defective  in  that  respect. 
Lastly,  even  if  the  testimonials  were  insufficient  there  was  no  allega- 
tion of  notice  to  the  patron  that  they  were  so,  and  that  the  bishop 
meant  to  insist  on  their  insufficiency  and  would  present  as  on  a  lapse. 
[Mr.  Philpott  stated  that  the  bishop  insisted  that  he  was  not  bound 
to  give  notice,  as  might,  by  possibility,  be  required  in  an  ordinary 
case,  for  that  the  patron  here  was  himself  a  spiritual  man  and  not  a 
mere  lay  patron.] 

Sir  B,  P.  Collier,  continued : — That  made  no  diffisrence.  The  right 
of  presentation  is  a  temporal  right :  Godolphin  :(&)  and  as  to  the  ex- 
ercise of  it  there  is  no  distinction  between  lay  and  clerical  patrons. 
The  canon  law  is  not  binding  on  any  patron  unless  where  it  is  shown 
to  have  been  adopted  in  this  country,  so  as  to  become  part  of  the 

(a)  Cripps'  Laws  of  ibe  Churoh  aDd  Clergy,  p.  167. 
(6)  Eepert  Can.  o.  3,  p.  34. 
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common  few :  Middletott  v.  Orofte,  2  Atk.  650,  2  Str.  1056 ;  Phillips 
9,  Bury,  1  Lord  Raym.  6*  But  evBn  by  the  canon  lavr  itself  this  plea 
would  not  afibf d  a  sufficient  anewer  to  the  aotion.  The  Statute  of 
Westminster  2  did  not  create  the  remedy  by  qwtms  impedit,  but  only 
regulated  its  opemtion :  Coke's  Institutes.(cr}  Caudrey*s  Case,  5  Co. 
Bep.  "  Of  the  King's  Eoc.  Law"  i.,  and  ArtieuU  Ckri,  with  Coke's 
eommentary  thereon,  show  how  fer  the  rights  of  the  bishop  extended 
in  sach  a  case.  Quante  tmpedit  »  a  oommon^aw  action,  and  the  bishop 
mast  plead  such  a  plea  as  will  be  good  at  oommon  law.  There  was 
a  long  struggle  between  the  clergy  and  the  laity  on  the  subject  of  the 
authority  of  the  Chureh,  which  Selden  refers  to,(6)  and  in  the  51 
Edw.  8  there  is  a  statute  passed  which  is  thus  stated  in  Cotton's  Tower 
Records,  p.  148 :  "  The  Commons  pray  that  no  order  be  made  at  the 
petition  of  the  clergy  without  the  assent  of  Parliament;"  to  which 
the  answer  of  the  King  is,  "Let  this  be  more  specially  declared." 
There  is  no  doubt  that  a  bishop  has  the  right  and  the  duty  to  examine 
as  to  the  idoneity  of  a  presentee,  but  if  he  takes  objections  on  a 
groxLod  of  ecclesiastical  law,  he  must  give  notice  to  the  patron,  so  that 
they  may  be  tried  by  the  archbishop ;  if  on  grounds  of  a  temporal 
kind,  he  must  state  them,  and  the  nature  of  them,  so  that  they  may 
be  traversed,  and  be  tried  by  a  jury.  In  every  case  there  is  an  appeal 
against  the  decision  of  the  bishop.  But  among  all  the  grounds  of 
rejection  of  the  presentee  to  a  benefice,  there  is  none  founded  on  the 
non-production  of  letters  testimonial.    Such  a  person  is  not  bound  to 

[>roduce  them.  That  obligation  may  lie  upon  others,  but  it  does  not 
ie  upon  him.  The  plea  here  alleges  what,  if  it  could  be  supported, 
would  amount  in  substance  to  this,  that  if  the  presentee  was  idoneous, 
and  if  the  testimony  to  his  character  given  by  any  number  of  clergy- 
men was  sufficient,  still,  if  he  did  not  bring  from  the  bishop  of  the 
diocese  whence  he  came  letters  commendatory  to  the  bishop  of  the 
diocese  where  he  was  presented,  the  latter  would  have  the  right  to 
reject  him.  '  There  is  no  such  law.  If  it  existed,  it  would  enable  any 
bishop  of  one  diocese  to  prevent  a  clergyman  going  into  another 
diocese,  and  would  enable  the  other  bishop,  from  any  motive  of 
caprice,  to  refuse  to  receive  him,  and  the  patron  and  the  presentee 
would  alike  be  without  a  remedy.  And  the  saihe  w6uld  be  the 
result  if  a  clergyman  had,  for  any  cause  however  innocent,  or  even 
meritorious,  been  abroad  for  some  years,  and  then  came  back  to  the 
diocese  where  he  had  been  formerly  ordained,  but  a  new  bishop  was 
there  who  knew  him  not,  and  who  might,  therefore,  decline  to  give 
him  letters  commendatory. 

Even  if  the  matter  here  suggested  could,  which  it  cannot,  form  an 
answer  to  the  action  of  quare  impeditj  the  plea  is  bad  for  not  so  alleging 
it  that  it  may  be  traversed.  The  plea  that  no  sufficient  testimony  was 
brought  could  not  be  put  in  issue  so  as  to  be  tried  before  any  spiri- 
tual or  temporal  court,  and  it  is  therefore  bad :  Specot's  Case,  6  Ca 
Rep.  57.  It  is  supposed  that  Lord  Ellenborough,  in  Rex  t;.  The 
Archbishop  of  Canterbury,  15  East  117,  threw  some  doubt  on  Specot'a 
Case,  but  that  is  a  mistake.  On  the  plea  of  minus  sufficiens  in  litera- 
turd  he  showed  that  no  trial  before  a  jury  would  be  satisfactory,  and 
no  doubt  such  a  return  must  be  tried  by  the  archbishop,  but  he  did 

(a)  2  Inst.  361.  h)  Preface  Hitt.  Tithes,  p.  r. 
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not  in  the  least  degree  impugn  the  doctrine  that  the  bishop  must 
show  a  good  and  a  sufficient  ground  for  rejection  of  a  presentee,  and 
that  when  it  was  a  matter  of  fact  it  must  be  so  set  forth  that  it  could 
be  traversed  and  tried.  And  it  was  because  miniut  suffidens  in  Uteres 
turd  is  a  matter  which  can  be  tried  by  the  archbishop  that  it  was  held 
sufficient  in  Hele  v.  The  Bishop  of  Exeter,  Sf  Lev.  813. 

Palmes  v.  The  Bishop  of  Peterborough,  1  Leon.  230,  is  decisive  as 
to  the  question  here  raised.  It  was  there  held  that  the  bishop  cannot 
refuse  a  clerk  for  want  of  letters  commendatory.  That  is  the  only 
case  in  which  this  one  ground  of  refusal  was  distinctly  decided  on, 
yet  the  cases  affecting  causes  of  refusal  are  very  numerous.  They 
are  collected  in  Viner.(a)  In  Palmes'  case  the  clerk  did  not  show 
letters  of  ordination,  nor  did  he  bring  letters  commendatory.  The 
bishop  may  have  founded  his  refusal  on  both  objections,  but  the 
refusal  was  held  bad,  and  it  is  said  in  general  terms  that  *'  the  bishop 
cannot  refuse  a  clerk  for  the  want  of  letters  testimonial."  That  case 
has  never  been  impeached. 

But  supposing  the  Canons  of  1603  to  have  a  binding  power  in  this 
case,  then  the  bishop  here  has  mistaken  the  canon  which  is  applicable 
to  it.  He  has  proceeded  on  the  48th  Canon,  which  really  only  refers 
to  curates,  whereas  he  ought  to  have  proceeded  on  the  39th  Canon, 
which  applies  to  beneficed  ministers.  The  39th  Canon  does  not  war- 
rant the  demand  of  letters  commendatory ;  and  the  48th,  which  does 
require  such  letters,  applies  to  curates  only.  But  then  it  is  said  that 
the  word  "  curates,"  applies  to  those  who  have  the  cure  of  souls, 
without  reference  to  anything  else,  and  is  not  restricted  to  the  sense 
in  which  it  is  used  at  the  present  day.  That  argument  is  not  founded 
in  fact.  The  13  Eliz.  c.  20,  s.  2,  and  the  14  Eliz.  c.  11,  s.  16,  which 
relate  to  livings,  make  a  marked  distinction  between  beneficed  clergy- 
men and  curates,  and  this  distinction  is  recognised  in  Watson's  Clergy- 
man's Law,  pp.  311,  312;  Burn's  Ecclesiastical  Law,  Tit.  Curates; 
Rex  V.  The  Archbishop  of  Canterbury,  15  East  117,  145 ;  and  Gates 
V,  Chambers,  2  Add.  Ecc.  Rep.  177,  192. 

The  requirement  to  produce  '^congruum  testimonium''^  is  not  intended 
to  apply  to  a  clerk  who  was  to  be  instituted  to  a  benefice.  It  was 
required  only  in  the  case  of  the  non-beneficed  clergy,  now  commonly 
described  by  the  word  "  curates."  Travelling  clergy  were  not  favour- 
ites in  the  Church  in  early  times.  At  some  periods  the  clergy  appear 
almost  to  have  been  adscripti  gUhee,  In  Bingham's  Origines(i)  it 
appears  that  even  a  bishop  was  hardly  allowed  to  travel.  [Lord 
Westbury  : — What  is  the  Latin  word  used  there  for  travel  ?] 
Peregrinare:  The  wandering  clergy  were  called  vacantivL{c)    The 

(a)  Abr.  tit  Prtatntation,  Z.  A.  Re/u$aL 

(6)  1  Bingham's  Origines,  bk.  ii.,  o.  16, 8. 19,  p.  215.  BUbops  were  not  to  travel  without  the 
letters  of  their  metropolitan. 

(e)  2  Bingham's  Origines,  bk.  yi.,  o.  4,  s.  5.  "  The  laws  were  no  less  severe  against  all 
wandering  clergymen,  whom  some  of  the  ancients  oall  BaKwr(0»i,  or  wtcantivi,  bj  way  of 
reproach.  They  were  a  sort  of  idle  persons  who,  having  deserted  the  service  of  their  own 
ohurch,  would  fix  in  no  other,  but  went  roving  from  place  to  place  as  their  fancy  or  their 
humour  led  them.  Now,  by  the  laws  of  the  church,  no  bishop  was  to  permit  any  such  to  officiate 
in  his  diocese,  nor  indeed,  so  much  as  to  communicate  in  his  ohurch,  and  because,  havinf 
neither  letters  dimissory,  nor  letters  commendatory,  from  their  own  bishop  (which  every  one 
ought  to  have  that  travelled)  they  were  to  be  suspected  either  as  deserters,  or  as  pertoni 
guilty  of  some  misdemeanour,  who  fled  from  eoolesiastioal  eensure." 
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canons  quoted  on  the  other  side  apply  to  clerks  moving  from  place  to 
place,  and  were  directed  against  wandering  clergy,  and  not  against  a 
clerk  who  went  from  one  see  to  another  in  order  to  be  instituted  into 
a  particular  benefice.  The  prohibitions  to  one  bishop  to  ordain  a 
person  coming  from  anotheros  diocese  were  numerous,  but  all  these 

Srohibitions  related  to  the  wandering  clergy.  All  these  canons  were 
irected  solely  against  persons  who,  to  translate  freely  the  words  used 
in  them,  might  be  described  as  men  who  ran  about.(a)  It  is  clear, 
upon  examining  the  Corpus  Jures  Canonici,  that  letters  commen- 
datory were  not  in  early  times  required  upon  institution  to  a  benefice. 
The  references  to  Barbosa,  Ostiensis,  and  the  Constitutions  of  the 
Council  of  Hertford,(&)  show  that  their  provisions  are  all  applicable, 
not  to  beneficed  clerks,  but  to  the  wandering  clergy,  and  to  them 
alone. 

The  plea  is  bad  for  want  of  alleging  notice.  Aylifie  says(c)  that 
the  bishop  may  not  refuse  institution  on  caprice,  but  for  good  grounds, 
and  must  give  notice  of  the  unfitness  of  the  presentee  that  the  patron 
may  present  another.  Burn((2)  is  to  the  same  effect.  It  is  clear  that 
the  law  never  intended  that  a  bishop  should,  by  his  own  conduct, 
make  a  lapse,  which  he  could  easily  do  if  he  chose  simply  to  say  that 
the  testimony  was  not  sufficient  and  that  he  required  something  more, 
and  then,  carrying  on  the  same  indefinite  objection  for  six  months, 
could  claim  at  the  end  of  that  time  to  present  as  upon  a  lapse.  Be- 
sides, here  the  plea  does  not  allege  a  refusal  to  institute,  so  that  on  the 
face  of  the  plea  itself  no  lapse  could  occur. 

The  plea  is  bad  for  stating  only  that  there  was  reason  to  believe 
that  Reid  had  attempted  to  commit  simony.  It  should  have  alleged, 
if  it  had  been  true,  which  it  was  not,  that  he  had  committed  simony, 
and  it  should  have  set  forth  the  averment  of  fact  in  such  a  way  that 
it  could  be  traversed  and  tried.  [The  Lobd  Chanoellob. — The 
first  instance  of  simony  was  only  an  attempt.] 

The  person  now  known  as  a  perpetual  curate  holds  a  particular 
character,  and  is  not  to  be  likened  to  a  curate.  A  perpetual  curate 
resembles  a  beneficed  clergyman,  and  an  action  may  be  maintained 
by  his  successor  against  him  for  dilapidations :  Mason  v.  Lambert,  12 
Q.  B.  795  ;  which  certainly  would  not  be  the  case  with  a  curate.  The 
distinction  between  them  is  manifest. 

Sir  jB.  Palmer  replied. 

The  Lord  Chancellor  (Lord  Chelmsford)  proposed  the  follow- 
ing question  to  the  Judges: — 

"  Whether  upon  the  whole  record  the  judgment  ought  to  be  entered 
for  the  plaintifi:*  or  the  defendant  ?" 

Mr.  Justice  Blackburn. — My  Lords,  I  have  the  honour  to  deliver 
the  joint  opinion  of  my  brothers  Pigott  and  Lush,  atd  myself. 

In  answer  to  your  Lordships'  question,  we  say  that,  in  our  opinion, 
the  judgment  on  the  whole  record  ought  to  be  given  for  the  plaintiff. 
Our  reasons  for  this  opinion  are  as  follows : — 

The  right  of  the  patron  in  an  advowson  is  a  temporal  right  of  pro* 

(a)  DeereUli  of  Jor.  IIL,  bk.  3 ;  Initltatton*,  tit  7,  o.  6;  Corp.  Jnr.  Ctn.  Part.  pr]a*'Dii« 
tioot  71,  72,  98;  Ljnd.  De  Ckr.  Poragr.  47,  48,  49. 
{h)  1  SpeL  Cone.  152,  i.  d.  678. 
(«)  ?wtrgoB  299.  {d)  Tit  Stn^  167. 
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perty,  the  exereise  of  which,  however,  neoessarily  affocts  the  oure  ^ 
souls.  The  olergy  in  early  times  wished  to  establish  the  dootrioe.  In 
favour  of  whiob,  bo  doubt,  a  good  deal  Biay  be  urged,  vie^  that  as 
the  cure  of  souls  was  of  the  higher  nature,  and  that,  as  the  iemporai 
right  of  the  patron  was  but  an  iaeident  to  the  tnstituliQii  to  the  em 
of  souls,  which,  aooprding  to  theb  Tiiew,  belonged  exoIusiTely  to 
ecclesiastieal  coguisanoe,  toe  jurisdiction  as  ioibe  temporal  rigfate  of 
the  patron  waa  ueoesaarily  drawu  into  tiie  apidtual  court.  Bat  lAuis 
doctrine  was  succeaafully  reaiated  in  £!  inland  by  the  orown  and  the 
common  lawyers;  and  since  tbe  statute  of  Westrainster  the  2d,  chap- 
ter 5,  at  all  eventa,  if  not  before,  tbe^  ean  be  no  doubt  tluit  the 
patron  has  the  right  to  aue  in  quar^  4mpMt  in  the  temporal  coon  to 
enforce  the  institution  of  bis  preseatee  and  the  ouster  of  BXkj  clerk 
wrongfully  instituted ;  and  that  the  bishop  must,  if  he  defends  ibe 
suit,  by  plea  ahow  the  reason  why  he  did  not  admit  the  derk  pre- 
sented by  the  patron^  and  that  of  the  sufficieacy  of  tUs  reaaon  in 
point  of  law  the  temporal  oourt  is  to  judge. 

There  is  no  doubt  that  tibe  law  is  that  the  patron  can  pveeent  no 
one  who  is  not  a  fit  person,  and  that  the  bishop  is  eodntkd  to  inqoii^ 
whether  the  presentee  is  a  fit  petsou,  and,  if  he  is  not^  is  bound  to 
reject  him.  But  in  the  plea  in  quare  impedU  it  is  not  enough  fiar  Ae 
bishop  to  say  that  he  thaught,  qt  even  foundi  that  the  clerk  prssented 
was  not  a  fit  person ;  he  must  state  poaitiv^ely  that  he  was  not  a  fit 
person,  and  must  slate  in  what  respect  he  was  not  fit,  with  so  mvdi 
certainty  and  particularity  as  will  enable  the  oourt  to  judge  whether 
the  objection  is  one  which,  if  true  in  fact,  renders  bim  unfit,  and  will 
enable  the  patron  to  take  issue  upon  it  if  he  dic^tes  tihe  truth  of  ike 
objection. 

It  is  not  material  in  the  present  oase  to  inquire  what  degree  of 
certainty  or  particularity  in  the  plea  was  requisite;  probably  einoe 
the  abolition  of  special  demurrers  that  question  will  never  again  be 
raised.  All  that  is  important  for  the  present  case  is  to  point  out  that 
the  uniform  course  of  pleading,  from  the  earliest  times,  has  been  based 
on  this, — that  the  finding  of  the  bishop  never  concludes  the  pairon,  but 
that,  whatever  be  the  objection  which  the  bishop  thought  fatal,  it  is 
examinable  and  traversable  in  the  temporal  court.  This,  we  think 
has  never  been  disputed,  and  it  is  not  necessary  to  refer  to  any  farther 
authority  in  support  of  it  than  the  2d  Institute,  p.  681. 

Now  in  the  present  case  the  bishop,  in  the  latter  part  of  his  plea, 
alleges  that  he  had  good  reason  for  believing  that  the  presentee  had 
been  guilty  of  an  attempt  to  eommit  simony ;  but  he  does  not  say 
that  the  presentee  had  made  that  attempt,  or  that  the  bishop  could 
prove  it ;  and,  though  it  might  be  not  unreasonable  if  the  law  allowed 
the  bishop  to  require  that  the  clerk  presented  to  him  should  be  not 
only  untainted  with  proved  guilt,  but  also  free  from  suspicion  so 
serious  as  to  affect  his  utility  in  his  cure,  yet  it  is  clear  that  such  is 
not  the  law  of  England ;  nor,  on  the  argument  at  your  Iiordshipa* 
bar,  was  any  reliance  placed  on  this  part  of  the  plea. 

The  earlier  part  of  the  plea  is  what  was  relied  upon,  and  it  is 
material  to  see  what  is  really  alleged  in  it.  It  is  pleaded  that  the  clerk 
came  from  a  foreign  diocese,  that  of  Manchester,  and  that  be  did  not 
at  any  time  briqg  with  him  a  sufficient  testimony  from  the  bishop  of 
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that  diocese  of  his  honest  conversation,  ability,  and  conformity  to  the 
ecclesiastical  laws  of  England,  or  any  such  testimony  *'  as  he  the  said 
bishop  was  bound  and  ought  by  the  laws  ecclesiastical  of  England  to 
require  and  have  and  receive  from  the  bishop  of  the  diocese  from 
whence"  the  clerk  came. 

The  plea  does  not  say  that  the  clerk  was,  on  examination,  found 
not  fit,  but  that  the  bishop  was  not  bound  to,  and  did  not,  examine 
him  at  all,  because,  according  to  what  he  asserts  is  the  ecclesiastical 
law  of  England,  it  was  a  condition  precedent  to  his  examination  that  ^ 
the  clerk  should  produce  a  testimony  from  the  foreign  bishop,  and  ' 
that  this  condition  was  never  fulfilled.  The  question  therefore  is 
whether,  by  the  ecclesiastical  law  of  England,  such  a  condition  is 
imposed.  If  no  such  condition  precedent  is  imposed  by  law  the  plea 
is  clearly  bad. 

On  the  argument,  both  in  the  court  below,  and  at  your  Lordships' 
bar,  several  of  the  Canons  of  1603,  and  several  much  more  ancient 
canons,  were  cited,  which  it  was  argued  bore  out  this  proposition. 
We  do  not  think  it  necessary  to  enter  into  the  inquiry  whether  these 
canons  really,  when  fairly  construed,  bear  the  meaning  put  upon  them 
by  the  counsel  for  the  appellant,  or  not;  for  we  are  clearly  of  opinion 
that  if  the  canons  bear  that  construction  they  have  never  been 
received  and  allowed  so  as  to  be  part  of  the  ecclesiastical  law  of 
England. 

The  very  able  and  elaborate  judgment  of  Lord  Hardwicke  in  Mid- 
dleton  V.  Crofts,  2  Atk.  650,  relieves  us  from  the  necessity  of  inquiring 
into  the  force  of  the  Canons  of  1603.  These  are  prescriptions  to  the 
clergy,  and  are  binding  upon  them  in  all  matters  which  are  within  the 
scope  of  the  visitorial  power  of  the  Crown  as  head  of  the  Church.  It 
is  not  necessary  in  the  present  case  to  inquire  how  far  that  visitorial 
power  extends,  or  how  far  in  matters  ecclesiastical  the  clergy  are 
bound  by  those  canons.  On  this  we  express  no  opinion,  and  we  only 
desire  to  guard  ourselves  against  being  supposed  to  express  an  opi- 
nion that  Convocation,  with  the  assent  of  the  Crown,  has  a  legislative 
power  over  the  clergy  similar  to  that  of  Parliament  over  all  subjects. 
No  such  question  arises  here ;  for  if  the  Canons  of  1603  professed  to 
impose  a  new  condition  on  the  right  of  a  patron  to  present  a  clerk  to 
a  benefice,  they  did  endeavour  to  afiect  a  right  of  temporal  property, 
and  the  judgment  in  Middleton  v.  Crofts,  which  has  always  been 
admired  and  never  questioned,  establishes  that  this  was  beyond  their 
power.  But  though  the  Canons  of  1603  could  not,  propria  vigare, 
impose  that  condition  if  new,  yet,  no  doubt^  they  in  many  cases 
merely  repeated  the  ancient  law  of  England ;  and  it  was  open  to  the 
ooxinsel  for  the  appellant  to  argue,  as  they  did,  that  the  ancient  eccle- 
siastical law  of  England  was  to  the  same  effect  But  we  do  not  think 
that  they  establish  this  merely  by  showing  (supposing  them  to  have 
done  so)  that  the  general  canon  law  of  Europe  was  to  the  effect  for 
which  they  contend.  It  is  stated  by  Tindal,  G.  J.,  in  delivering  the 
opinion  of  the  Judges  in  Beg.  v.  Millia,  10  CI.  &  F.  680,  "that  the 
canon  law  of  Europe  does  not,  and  never  did,  as  a  body  of  laws, 
form  part  of  the  law  of  England,  has  been  long  settled  and  estab- 
lished law."  For  which  position  be  gives  reasons^  for  which  we  refer 
your  Lordships  to  the  report  of  the  case. 
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In  Middleton  v.  Crofts  (already  cited)  Lord  Hardwicke  says: (a) 
"  I  have  had  occasion  already  to  mention  the  rule  laid '  down  in 
Caudrey's  Case,  that  such  canons  and  constitutions  ecclesiastical  as 
have  been  allowed  by  general  custom  and  consent  within  the  realm,  and 
are  not  contrary  or  repugnant  to  the  laws,  statutes,  and  customs 
thereof,  nor  to  the  damage  or  hurt  of  the  King^s  prer(5gative,  are  still 
in  force  within  this  realm  as  the  King's  ecclesiastical  law  of  the  same. 
This  rule  is  warranted  not  only  by  the  reason  and  nature  of  the  thing, 
but  also  by  a  strong  express  declaration  of  Parliament  in  the  pre- 
amble to  statute  25  Hen.  8,  c.  21,  concerning  Peter's  pence  and  dis- 
pensations ;  and  though  in  the  proviso  at  the  end  of  statute  25  Hen. 
8,  c.  19,  for  continuing  the  ancient  canon  law  until  the  intended 
reformation  thereof  should  be  completed,  no  mention  is  made  of 
custom  or  usage,  yet  there  are  words  of  the  same  import;  and  in  the 
Act  35  Hen.  8,  c.  16,  for  prolonging  that  power  during  the  King's  life, 
the  proviso  for  continuing  the  ancient  canons  is  repeated,  and  more 
clearly  penned  thus:  'Such  canons,  constitutions,  &c.,  as  be  accus- 
tomed and  used  here."  Here,"  continues  Lord  Hardwicke,  "rests 
the  sure  foundation  of  all  ecclesiastical  jurisdiction  in  this  kingdom; 
and  of  this  a  rational  and  natural  account  is  given  in  a  manuscript 
treatise  of  that  great  and  learned  Judge  Lord  Chief  Justice  Hale, 
which  I  have  perused.  'I  conceive,'  says  he,  'that  when  Christianity 
was  first  introduced  into  this  island,  it  came  not  in  without  some 
form  of  external  ecclesiastical  discipline  or  coercion,  though  at  first 
it  entered  into  the  world  without  it ;  but  that  external  discipline  could 
not  bind  any  man  to  submit  to  it,  but  either  by  force  of  the  supreme 
civil  power  where  the  governors  received  it,  or  by  the  voluntary 
submission  of  the  particular  persons  that  did  receive  it.  If  the  former, 
then  it  was  the  civil  power  of  this  kingdom  which  gave  that  form  of 
ecclesiastical  discipline  its  life ;  if  the  latter,  it  was  but  a  voluntary 
pact  or  submission  which  could  not  give  it  power  longer  than  the 
party  submitting  pleased,  and  than  the  King  allowed,  connived  at, 
and  not  prohibited  it,  and  thus  by  degrees,'  says  my  author,  '  intro- 
duced a  custom,  whereby  it  came  equal  to  other  customs  or  civil 
usages.'  It  remains  then  to  be  inquired  (proceeds  Lord  Hardwicke) 
whether  that  part  of  the  canon  law  which  prohibits  clandestine 
marriages  (that  being  the  subject  then  before  the  court)  hath  been 
received  and  allowed  in  England." 

We  think  that  these  authorities  are  quite  sufiScient  to  justify  our 
position,  that  it  is  not  enough  to  show  that  such  a  condition  prec^ent 
is  imposed  by  the  general  canon  law  of  Europe,  or  by  the  Canons  of 
1603;  and  we  proceed  to  inquire  whether  such  a  condition  has  ever 
been  received  and  allowed  in  England,  so  as  to  become  part  of  the 
ecclesiastical  law  of  the  realm. 

That  is  a  question  of  law,  and  in  investigating  it  we  cannot  do 
better  than  follow  the  example  of  Lord  Hardwicke  in  Middleton  v. 
Crofts,  and,  borrowing  his  words,  endeavour  "to  proceed  upon  sure 
foundations,  which  are  the  general  nature  and  fundamental  principles 
of  the  constitution,  Acts  of  Parliament,  and  the  resolutions  and  judi- 
cial opinions  in  our  books,  and  from  these  to  draw  our  conclasionaJ' 
He  proceeds  to  say  (what  will  be  controverted  by  none)  that  no  new 

(•)  2  Atk.  669. 
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laws  can  be  made  but  by  the  King,  with  the  consent  of  both  Houses 
of  Parliament. 

We  think  that  the  conclusion  is  irresistible,  that  unless  this  con- 
dition was  made  part  of  the  law  of  England  in  the  early  times,  when 
the  law  was  being  formed,  it  could  not  become  so  subsequently, 
except  by  statute.  No  such  statute  exists.  That  of  the  36  Edw.  3, 
c.  8,  which  was  referred  to  on  the  argument,  was  but  a  supplement  to 
the  Statutes  of  Labourers ;  and,  just  as  those  applied  only  to  working 
men  and  not  to  the  gentry,  so  did  that  statute  apply  only  to  chaplains 
who  received  wages,  and  not  to  the  beneficed  clergy ;  besides,  that 
statute,  after  having  long  fallen  into  desuetude,  was  repealed  by  21 
Jac.  1,  c.  28  (A.  D.  1623). 

If  we  come  to  the  second  head,  the  resolutions  and  judicial  opinions 
in  our  books,  we  must  observe  that  we  know  of  no  decision  or  judicial 
opinion  that  affords  the  least  countenance  to  the  supposition  that  such 
a  condition  ever  was  part  of  the  law  in  this  country.  No  such  case 
was  cited  at  your  Lordships'  Bar,  and,  considering  the  great  learning 
and  research  of  the  appellants'  counsel,  we  think  we  are  warranted 
in  assuming  that  none  such  exists.  No  statement  of  any  text  writer 
or  work  of  authority  was  produced  in  favour  of  it,  except  one  passage 
in  Oibson's  Codex,  which  we  cannot  think  of  any  great  weight  as  an 
authority  on  a  question  of  law.  Then,  when  we  look  at  the  analogy 
to  the  well-established  principles  of  the  law,  we  think  that  the  argu- 
ment is  exceedingly  strong  that  such  a  condition  is  inconsistent  with, 
if  not  repugnant  to,  the  common  law. 

The  statute  of  Westminster  was  passed  mainly  to  give  patrons  an 
eflFective  remedy  when  the  bishop  had  infringed  the  patron's  right  by 
instituting  a  clerk  not  presented  by  the  patron.  It  has  been  followed  . 
by  a  lon^  series  of  decisions,  establishing  that  the  bishop  must,  in 
order  to  defend  himself  in  a  quare  impedit,  allege  that  the  clerk  pre« 
sented  was  in  fact  not  fit,  and  that  this  is  traversable.  Even  where 
the  bishop  knows  of  his  own  knowledge  (or  thinks  that  he  knows,  for- 
it  is  to  be  remembered  that  he  is  fallible)  that  the  clerk  is  criminostiSj 
though  he  may  refuse  him  on  that  ground,  yet  in  his  plea  he  must 
assert  positively  that  he  is  criminosus,  in  order  that  issue  may  be 
taken  thereon.  The  whole  scheme  of  the  law,  in  fact,  is  framed  to 
secure  that  the  patron  may  have  the  right  in  every  case  of  having 
the  bishop's  conduct  examined,  and  that  his  decision  shall  never  con- 
clude the  temporal  right.  We  think  it  repugnant  to  this  that  such  a 
condition  as  is  contended  for  should  exist. 

In  the  early  times,  when,  if  at  all,  this  condition  must  have  been 
introduced,  the  whole  of  Europe  was  of  one  communion,  and  if  a 
priest  was  ordained  at  obe  of  the  foreign  universities,  the  testimony 
of  the  bishop  of  the  diocese  in  which  that  university  lay  would  be  as 
essential  as  that  of  an  English  bishop.  Is  it  credible  that,  when  the 
common  lawyers  and  the  legislature  were  so  jealously  guarding  the 
rights  of  the  patron  against  his  own  bishop,  by  providing  that  noibing 
he  did  shoula  eonolude  the  patron,  but  all  be  subject  to  review  in  tM 
temporal  Court,  they  should  have  left  those  rights  completely  at  tfa« 
meroy  of  the  foreign  bishop,  who  might  nol  even  be  a  subj^ot  of  this 
reulm,  and  whose  reflisal  to  grant  a  testimoBial  would  be  final? 

It  is  dearly  estaUisbed  that  the  biabop  oaimot  defend  himself  bf 
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Myingi  "/believe  the  clerk  to  be  unfit,  and  therefore  1  did  not  ex- 
amine him ;"  bat  that  to  make  a  good  plea  he  must  say  he  was  unfit, 
and  that  allegation  is  traversable.  The  contention  on  the  part  of  the 
appellant  is  that  he  may  plead  that  the  foreign  bishop  does  not  even 
say  he  is  unfit,  but  only  does  not  choose  to  certify  affirmatively  that 
he  is  fit,  and  this  is  to  be  a  good  plea;  though  there  is  no  power 
whatever  to  compel  the  foreign  bishop  to  give  such  testimony,  or  to 
render  his  reasons  for  refusing  it :  it  is  no  plea  to  say,  "  I  think  him 
bad,"  but  it  is  a  plea  to  say,  '*  the  foreign  bishop  don't  choose  to  say 
he  thinks  him  good."  We  think  this  is  so  repugnant  to  the  whole 
policy  of  the  law  on  this  subject  that  it  would  require  the  strongest 
authority  to  establish  such  an  anomaly,  and,  as  we  have  already 
pointed  out,  there  is  absolutely  no  authority  for  it. 

For  these  reasons  we  give  our  opinion  that  the  plea  is  bad  in  sub- 
stance, and,  that  being  so,  the  special  verdict  ought  to  be  found  for 
the  plaintifiT,  unless  every  part  of  the  plea  is  proved,  which  is  not 
the  case. 

If  your  Lordships  should,  contrary  to  the  view  we  take  of  the 
<ease,  think  the  plea  good,  it  would  become  necessary  to  consider  the 
validity  of  the  replication,  which,  in  the  view  we  take  of  the  plea,  is 
immaterial. 

Mr.  Justice  Willes. — My  Lords,  in  my  opinion  the  plea  is  naught, 
:and  there  ought  to  be  a  judgment  for  the  patron;  upon  the  simple 
.and  only  ground  that  the  right  of  a  patron  is  to  present  any  fit  person, 
and  that  the  plea  does  not  state  (as  it  ought,  Mallory,  Qua.  Imp.  87 
to  69)  the  person  presented  to  have  been  in  fact  unfit,  but  only  shows 
that  a  bisbop  was  not  so  satisfied  of  his  fitness  as  to  give  him  a  special 
testimonial,  and  that  another  bishop  suspected  him  of  simony. 

The  key  to  the  right  decision  of  this  case  is  the  elementary  pro- 
posiiion,  that  a  patron  is  entitled  effectually  to  present  any  fit  person, 
that  >is  to  say,  a  person  of  the  canonical  age,  in  orders  (or,  at  least, 
who  can  obtain  ordination  before  admittance),  of  sufficient  learning, 
and  against  •whose  orthodoxy  and  morals  no  charge  can  be  established. 

The  plea  is,  not  that  a  fit  person  was  not  presented,  but  that  the 
person  presented  was  not  certified  to  be  fit  by  the  bishop  of  the  dio- 
eese  in  which  he  last  had  cure  of  souls.  In  other  words,  it  nrofessea 
to  make  the  refusal  of  that  bishop  a  conclusive  bar,  whether  such 
refusal  was  founded  upon  judgment,  prejudice,  suspicion,  or  caprice; 
and  whether,  if  founded  in  judgment,  such  judgment  was  erroneous 
or  not. 

It  is  now  obvious  to  my  mind — ^though  I  have  thought  over  it  till 
I  doubted,  and  again  till  I  returned  to  a  clear  conviction — that  the 
veto  of  another  bishop  can,  in  reason  and  in  law,  only  avail  to  the 
same  extent  and  under  the  same  circumstances  as  that  of  the  bishop 
who  is  to  admit ;  and  therefore  can  be  absolute  only  when  the  bishop 
has  an  absolute  discretion,  as  in  the  case  of  stipendiary  curates,  and 
others  having  no  benefice.  To  hold  otherwise  would  be  to  abolish 
the  remedy  of  the  clerk  and  that  of  the  patron  in  every  case  where 
the  former  comes  from  a  foreign  diocese. 

/Hie  remedy  of  the  clerk  is  by  duplex  querela,  a  remedy  Msorted  to 
with  effect  in  the  memorable  case  of  Oorham  t;.  Bishop  of  Exeter, 
Moore's  Report  of  Gorham  Case.    In  that  ci»e,  upon  the  preaenUtion 
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of  Mr.  Gorham  by  the  Lord  Chancellor  to  a  Crown  living,  the  bishop, 
after  questioning  him  for  five  days  as  to  baptism  and  the  necessity  for 
preventive  or  prevenient  grace  to  its  sacramental  efficacy,  declined  to 
testify  or  admit.  That  refusal  was  upheld  in  the  Court  of  Arches 
upon  a  proceeding  by  duplex  querela ;  but  upon  appeal  to  the  Queen 
in  Council  the  refusal  of  the  bishop  and  the  judgment  of  the  Court 
of  Arches  were  quashed.  Bitter  complaints  were  there  made  of  the 
vagueness  of  the  charges  of  heresy ;  and  those  complaints  had  judi- 
ciiu  sanction.  It  is  impossible  to  read  the  proceedings  without  being 
satisfied  of  the  good  sense  of  the  decisions  which  require  the  bishop 
to  show  directly  and  specifically  what  the  objection  to  the  fitness  of 
the  presented  clerk  is,  or  without  feeling  that  not  one  tittle  of  the 
law  therein  laid  down  ought  to  be  stirred. 

If  this  plea  be  valid,  the  only  question  to  be  tried  upon  duplex 
querela  would  be  whether  there  was  or  was  not  a  testimonial.  In 
other  words,  the  clerk  would  be  at  the  mercy  of  the  .foreign  bishop, 
and  might  be  refused  without  cause  and  without  appeal. 

The  remedy  of  the  patron  is  by  action  at  common  law.  To  try 
what?  Of  course  to  try,  first,  whether  the  patron  had  the  right  to 
present ;  and,  secondly,  if  so,  whether  he  has  presented  a  fit  person. 
The  former  is  not  questioned.  Who  is  to  decide  the  latter?  The 
answer  is  easy — the  Court  of  common  law.  Therefore,  a  plea  founded 
upon  unfitness  must,  in  the  first  instance,  show  an  unfitness  which  the 
court  can  recpgnise  as  a  disqualification,  and  not  mere  inconclusive 
evidence  of  unfitness.  If  the  plea  sufficiently  shows  unfitness,  then 
its  truth  is  to  be  tried  either  by  a  jury,  if  the  oause  be  a  crime,  or  bv 
the  certificate  of  the  metropolitan  if  it  be  insufficiency :  for  which 
purpose  the  Court  of  common  law,  according  as  the  case  may  be 
either  summons  a  jury  or  sends  a  writ  to  the  metropolitan,  command- 
ing him  in  the  Queen's  name  to  try  the  question,  and  to  certify  the 
result  to  the  court.  And  that  inquiry  must  take  place  according  to 
legal  rules  of  evidence;  for,  even  in  cases  within  tne  jurisdiction  of 
the  Ecclesiastical  Courts,  the  Courts  of  common  law  restrain  those 
courts  by  prohibition  when  they  require  evidence  inconsistent  with 
the  common  law,  as,  for  instance,  two  witnesses  to  a  payment. 

Such  being  the  course  of  proceeding  in  quart  xmpedii  (and  surely 
a  very  reasonable  and  just  one),  leaving  questions  of  law  to  the  court 
of  law,  of  criminating  fact  to  the  jury,  and  doctrine  to  the  metropol- 
itan, the  plea  seeks  to  make  it  a  condition  precedent  to  the  jurisdiction 
of  those  constituted  authorities,  in  every  case  in  which  the  clerk 
comes  from  a  foreign  diocese,  that  he  shall  be  able  to  procure  (not 
that  he  shall  deserve)  the  testimonial  of  the  foreign  diocesan.  What  is 
this  but  to  say  that  the  patron  has  not  the.  right  to  present  any  fit  person, 
but  has  only  a  right  to  present  any  fit  person  who  may  happen  to  reside 
in  the  diocese,  or  such  a  fit  person  happening  to  reside  in  another  dio- 
cese as  may  be  able  to  obtain  a  special  testimonial  of  the  diocesan? 

What  is  the  character  of  this  testimonial  ?  Is  it  a  judgment  as  to 
the  fitness  of  the  clerk?  Not  so,  for  then  it  would  equally  bind  the 
bishop,  though  he  knew  of  his  own  knowledge  that  the  clerk  was 
oafit.  But  if  it  be  not  a  judgment  when  given,  bow  comes  its  refusal 
to  be  conclusive  against  the  clerk  ?  If  he  cannot  obtain  it  by  entreaty, 
has  he  a  right  to  w  heard,  and  how  is  he  to  enforce  that  right?    Has 
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the  patron  any  such  right?  Which  metropolitan  is  to  set  the  bishop 
right  ?  And  how  can  he  be  set  right  when  he  does  not  show  the 
cause  of  his  refusal  7  No  solution  was  attempted  of  these  difBcuIties; 
but  it  was  broadly  insisted  that  the  law  is  such  because  the  canon 
law  is  such,  and  that  the  canon  law  to  this  effect  has  been  adopted 
into  the  law  of  England. 

Upon  these  assertions,  I  observe  simply  that  there  is  no  proof  of 
the  adoption  into  the  law  of  England  of  a  canon  repugnant  to  the 
right  of  the  patron  to  present  any  fit  person ;  and  the  canons,  or  rather 
the  reading  of  the  canons,  upon  which  this  plea  is  founded,  are,  or  ia, 
for  the  reasons  stated,  inconsistent  with  such  right,  and  therefore  no 
part  of  the  law.  No  vestige  of  such  law  is  found  in  our  books 
except  once  in  the  Bishop  of  Peterborough's  Case,  where  it  was  ncA 
acknowledged ;  and  the  statutes  of  Henry  YIII.  do  not  set  up  any 
oanon  not  consistent  with  common  law  rights. 

The  ancient  canons  so  much  relied  upon,  sprang  from  a  very  differ- 
ent state  of  society,  and  seem  to  have  been  framed  upon  a  notion  of 
local  allegiance  that  has  small  place  in  our  system.  They  are,  for 
instance,  equally  stringent  upon  bishops  leaving  their  dioceses  aa 
upon  clerks  leaving  their  bishops.  They  seem  to  have  originated  in 
times  when  learning  and  clerks  were  scarce,  and  they  are  directed  in- 
dififerently  against  all  ecclesiastical  persons  who  leave  their  proper 
flocks  or  shepherds,  and  wander  into  other  pastures.  The  church 
was  universal,  but  each  particular  diocese  had  a  right  to  the  services 
of  its  own  clergy,  who  had  not  leave  to  depart  therefrom.  If  those 
canons  were  now  in  force,  it  may  be  doubted  whether  any  distinction 
could  be  made  between  the  testimonial  of  the  Patriarch  of  Constanti- 
nople or  the  Archbishop  of  Toledo  and  that  of  a  prelate  of  the  Church 
of  England.  Beyond  doubt,  none  could  consistently  be  made  between 
Manchester,  Jerusalem,  and  Capetown. 

As  time  went  on,  and  the  canon  law  assumed  its  more  complete 
form,  provisions  were  made  for  the  exercise  of  the  jus  patroncUtu  ;  and 
they  are  to  be  found  under  distinct  and  independent  heads  in  the 
same  digest,  with  adaptations  of  the  ancient  canons  as  to  clergy 
coming  from  foreign  dioceses  without  call  or  provision.  As  I  read 
them,  the  former  made  the  right  turn  upon  fitness,  the  condition 
throughout  being  that  the  person  presented  should  be  perBcna  idonea, 
whilst  the  latter  required  the  letters  dimissory  of  the  foreign  bishop. 
Light  is  thrown  upon  this  distinction  by  the  elaborate  provisions  of 
the  Council  of  Trent  as  to  the  jus  jpatronatu3,{a)  by  which,  in  case  of 
presentation,  a  board  of  examiners  decides  upon  the  question  of  fit- 
ness ;  and  those  as  to  errant  olergy,(A)  which  latter  require  eonsent  or 
letters  dimissory  of  the  bishop,  if  it  were  essential  to  aeeertain  the 
exact  constraction  of  these  ancient  doonments,  I  should  have  required 
moi^e  time  to  eonsider.  It  is  enough,  however,  to  eay  that  there  ia  no 
trace  of  the  introduction  of  them  into  England  as  part  of  ''the  Ktng*e 
eoalesia^oai  Uw,"  to  the  i»rejndiee  of  the  right  of  the  patron,  and 
that  ihmi  iotredQctien  to  tne  extent  or  in  the  sense  inBistea  on  by  the 
bishop  would,  as  already  ahown,  dock  the  patroti'e  right 

As  to  Iha  CluiDaB  of  IMS,  I  agreed  in,  and  adhered  to,  die 

(a)  BeiAlMi  xxIt.  d«  Beformatioii*,  o.  zriii. 
(t)eiiitoa  kW.  ^  EeformaliMM, «.  tt.,^  w^. 
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gtruction  put  upon  them  in  the  Court  of  Common  Pleas,  according  to 
which  the  39th  is  the  canon  applicable  to  this  case;  and  that  has  been 
complied  with.  I  collect  from  the  report  of  the  Gorham  Case,(a)  that 
the  Lord  Chancellor,  who  (probably  because  his  office  has  come  down 
through  ecclesiastics)  seems  to  require  the  same  testimonial  as  do  the 
bishops,  must  have  been  advised  that  the  39th  was  the  canon  in  point. 
Were,  however,  this  construction  of  the  canons  erroneous,  it  could 
make  no  difference  in  my  opinion,  for  it  is  clear  that  the  Canons  of 
1603  do  not,  proprio  vigore,  bind  the  laity,  nor  the  clergy  as  to  their 
temporal  possessions  (Lord  Hard  wick  e's  judgment  in  Middleton  v. 
Crofts,  2  Atk.  664),  and  an  advowson  is  a  temporal  possession.  As 
to  how  far,  otherwise  than  in  conscience,  Canons  of  1603,  not  declara- 
tory of  ancient  canons  adopted  into  the  law  of  England  before  the 
records  of  Parliament,  bind  the  clergy,  I  reserve  my  opinion. 

One  word  in  conclusion  as  to  the  deeply  responsible  position  of  the 
bishop,  whose  acts  ought  to  be  regardea,  not  only  with  deference,  but 
with  the  strongest  desire  to  uphold  them  so  far  as  they  can  be  recon- 
ciled with  the  law.  Every  one  must  sympathize  with  the  condition 
of  a  conscientious  prelate  called  upon  to  induct  a  person  of  indifferent 
character  or  qualifications,  and  unable  to  refuse  such  a  candidate 
because  he  cannot  lay  his  finger  upon  any  specific  act  falling  within 
the  category  of  causes  of  deprivation ;  but  the  law  requires  him  to 
give  a  decision  open  to  appeal.  Whether  a  change  in  the  law,  by 
which  persons  of  whose  worth  there  is  a  grave  or  just  suspicion  may- 
be  excluded,  can  be  made  consistently  with  the  rights  of  patrons,  is 
a  question  for  higher  minds.  I  can  only  declare  my  opinion  as  to  the 
existing  law  to  be,  that  the  bishop  is  entitled  to  a  reasonable  time  and 
opportunity  to  inquire  of  the  fitness  of  the  person  presented ;  that  he 
may  endeavour  to  satisfy  himself  by  all  lawful  means  upon  that  point, 
and  either  admit  or  refuse;  and  that  in  case  of  refusal,  or,  what  is 
equivalent  to  it,  collating  his  own  clerk,  he  must  be  prepared  to  state 
directly  and  specifically  upon  what  ground,  so  that  the  justice  of  his 
refusal  may  be  inquired  into  in  due  course  of  law.  The  ill  opinion 
of  himself  or  of  another  bishop  will  not  suffice ;  suspicion  will  not 
suffice.  The  distinctions  are  not  unfamiliar  between  personam — 
peccantem  in  conscienttd  populij  criminosam — suspeciam  de  malo.  In 
this  case,  as  in  all  others  where  a  criminal  offence  is  suggested  as  a 
disqualification,  it  must  be  distinctly  alleged  and  proved;  and  if  it 
be  not  sufficiently  alleged,  or  if  it  be  alleged  and  not  proved,  the  pre- 
sumption whereby  every  one  is  treated  as  innocent  until  he  is  shown 
to  be  guilty,  must  prevail. 

With  profound  respect  for  the  quarter  whence  this  plea  comes,  and 
for  the  great  learning  and  ability  with  which  it  has  been  maintained, 
I  am  satisfied  that  it  is  insupportable ;  and  that  (as  the  defence  must 
stand  or  fall  secundum  allegata  et  probata)  the  judgment  upon  the 
whole  record  ought  to  be  for  the  patron. 

Since  writing  this  opinion  I  have  seen  that  prepared  by  my  Brother 
Blackburn,  which,  so  far  as  it  goes,  has  my  entire  assent.  Inasmuch, 
however,  as  what  is  above  written  treats  the  case  in  some  respects 
differently,  though  with  a  like  result,  I  venture,  upon  a  question  of 

(a)  By  B.  F.  Moore,  Baq. 
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80  great  importance,  to  submit  to  the  House  the  considerations  which 
have  influenced  my  mind  in  my  own  words. 

Mb.  Baron  Martin. — My  Lords,  I  also  am  of  opinion  that  judg- 
ment ought  to  be  entered  for  the  plaintiff  below,  the  defendant  in 
error. 

I  have  written  a  judgment  upon  the  case;  but  as  I  entirely  concur 
with  those  of  my  Brothers  Willes  and  Blackburn,  it  would  be  an 
unnecessary  occupation  of  your  Lordships'  time  to  deliver  it. 

It  will  suffice,  therefore,  to  state  that  I  am  of  opinion  that  the  plea 
is  bad  in  substance  upon  three  plain  grounds. 

1st.  Because  the  48th  Canon  does  not  apply  to  institution  to 
benefices  at  all. 

This  was  the  unanimous  judgment  of  the  Courts  of  Common  Pleas 
and  Exchequer  Chamber,  and  their  reasons  seem  to  me  conclusive. 

2d.  If  it  did,  there  is  no  authority  whatever  that  the  part  of  the 
48th  Canon,  upon  which  the  plea  is  framed,  is  or  ever  was  adopted 
into  the  common  law  of  England,  by  which  alone  the  plea  is  to  be 
judged. 

8d.  That  the  plea  ought  expressly  to  aver  the  reason  of  the  unfit- 
ness of  the  clerk,  so  that  your  Lordships  could  judge  of  its  sufficiency 
upon  demurrer,  and  the  patron  could  deny  its  truth,  and  that  too 
whether  the  reason  might  be  spiritual  or  temporal.  If  such  was  not 
the  law,  property  in  a  lay  advowson  would  be  valueless. 

I  also  myself  think  the  plea  bad  for  want  of  an  averment  of  notioe. 
In  the  part  of  the  2d  Institute,  which  has  been  so  frequently  referred 
to,  Lord  Coke  states  when  notice  to  the  patron  is  necessary  and  when 
not.  I  think  the  present  case  falls  within  the  reason  of  the  instances 
when  notice  is  necessary. 

Upon  these  grounds  I  think  this  plea  is  bad,  and  thev  are  all  sub- 
stantial grounds,  and  not  at  all  of  a  formal  and  technical  character. 

If  your  Lordships  agree  with  us,  the  judgment  upon  the  whole 
record  will  lie  for  the  defendant  in  error ;  but  if  you  do  not, — it  will 
be  necessary  to  consider  as  to  the  validity  of  the  replication,  and  also 
what  judgment  ought  to  be  given  upon  the  special  verdict 

Lord  Chelmsford. — My  Lords,  I  am  of  opinion  that  the  judgment 
of  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of  the 
Court  of  Common  Pleas  in  favour  of  the  Defendant  in  error,  ought  to 
be  affirmed. 

The  principal  question  raised  by  the  demurrer  to  the  plea  of  the 
Bishop  of  Exeter  is,  whether  he  had  a  right  to  require  of  the  clerk 
presented  to  him  by  the  patron  of  the  living  for  admission,  institu- 
tion, and  induction,  testimony  from  the  Bishop  of  Manchester  of  the 
clerk's  honest  conversation,  ability,  and  conformity  to  the  ecclesias- 
tical laws,  of  the  sufficiency  of  which  testimony  he  (the  Bishop  of 
Exeter)  was  to  be  the  sole  judge. 

In  considering  this  question,  it  must  be  borne  in  mind  that  we  are 
dealing  with  a  temporal  right  of  property.  An  advowson  is  by  the 
law  of  England  a  lay  inheritance.  Its  fruit  or  benefit  is,  that  upon  a 
vacancy  of  the  living  the  owner  possesses  a  right  to  present  to  the 
bishop  a  person  in  holy  orders  to  be  admitted  and  instituted.  The 
only  obligation  which  the  law  imposes  upon  him  in  the  exercise  of 
this  right  is  that  he  should  present  a  fit  person.    It  is  the  duty  of  the 
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bishop  to  ascertain  the  fitness  of  the  clerk  presented  to  him.  If  the 
bishop  refuses  admission  upon  the  'ground  that  the  presentee  is  not  a 
fit  person,  the  patron  is  entitled,  under  the  statute  of  Westminster  2, 
c.  5,  to  sue  in  Quare  impedit  to  compel  the  admission  of  his  clerk,  or 
to  require  the  bishop,  by  plea  to  the  action,  to  show  the  cause  of  his 
refusal,  of  the  sufficiency  of  which  plea  the  court  is  to  judge. 

That  this  is  the  regular  course  of  proceeding  appears  from  the 
following  passage  in  2a  Institute,  p.  681 :  "  In  a  quare  impedit  brought 
against  the  bishop  for  refusal  of  the  clerk,  he  must  show  the  cause 
of  his  refusal  specially  and  directly  (for  whether  the  cause  be  spiritual 
or  temporal,  the  examination  of  the  bishop  concludes,  not  the  plain- 
tiflF)  to  the  intent  the  court  may  resolve  whether  the  cause  be  just  or 
no,  or  the  party  may  deny  the  same ;  and  then  the  court  shall  write 
to  the  metropolitan  to  certify  the  same ;  or  if  the  cause  be  temporal, 
and  sufficient  in  law  (which  the  court  must  decid.e),  the  same  may  be 
traversed,  and  an  issue  thereupon  joined,"  &c.  From  this  passage  it 
is  clear  that  the  judgment  of  the  bishop,  and  his  refusal  to  admit  the 
clerk  upon  the  ground  of  unfitness,  is  in  no  case  final. 

The  plea  of  the  bishop  founds  his  rejection  of  the  clerk  upon  the 
absence  of  a  sufficient  testimonial  from  the  Bishop  of  Manchester; 
and  in  support  of  the  plea  it  was  contended  by  his  counsel  that  such 
a  testimonial,  from  a  bishop,  of  a  clerk  coming  from  one  diocese  to 
another,  has  been  an  established  principle  of  the  Church  from  the 
earliest  period.  Authorities  for  this  proposition  were,  with  great 
learning  and  research,  drawn  by  them  from  the  decrees  of  councils, 
from  ancient  constitutions  and  canons  of  the  Church,  and  from  the 
works  of  eminent  writers  upon  ecclesiastical  law.  And  they  relied 
also  upon  the  48th  of  the  Canons  of  1608,  which  canons  they  de- 
scribe as  embodying  in  them  in  many  of  their  particulars  the  ancient 
law  of  the  Church. 

With  respect  to  the  reliance  placed  upon  the  law  of  the  Church  in 
support  of  the  bishop's  plea,  it  is  sufficient  to  observe,  in  the  words 
of  Chief  Justice  Tindal,  in  the  case  of  Reg.  v.  Millis,  10  CI.  &  F.  680, 
''  that  it  has  long  been  settled  and  established  law  that  the  canon  law 
of  Europe  does  not,  and  never  did,  as  a  body  of  laws,  form  part  of 
the  law  of  England."  "  Such  canons  and  constitutions  ecclesiastical, 
indeed,  as  have  been  allowed  by  general  custom  and  consent  within 
the  realm,  and  are  not  contrary  or  repugnant  to  the  laws,  statutes, 
and  customs  thereof,  nor  to  the  damage  or  hurt  of  the  King's  prerog- 
ative, are"  (as  Lord  Hardwicke  said  in  Middleton  v.  Crofts)  "still  in 
force  within  this  realm  as  the  King's  ecclesiastical  -law  of  the  same." 

Even  then,  if  the  ancient  law  of  the  Church  gave  such  power  to 
the  bishop  as  is  relied  upon  in  the  plea,  as  there  is  no  proof  that  it 
was  ever  *' allowed  by  general  custom  and  consent  within  this  realm," 
if  such  power  exists  some  other  ground  of  support  must  be  sought 
for  it. 

This,  it  is  said  by  the  counsel  for  the  bishop,  is  to  be  found  in  the 
48th  of  the  Canons  of  1603. 

According  to  the  opinion  of  Lord  Hardwicke  in  Middleton  v 
Crofts,  these  canons  in  general  do  not  bind  the  \a,iij  propria  vigore, 
though  some  of  them  which  are  **  declaratory  of  the  ancient  usage 
and  law  of  the  Church  received  and  allowed  here  may,  by  virtue  of 
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such  allowance,"  be  binding  upon  tbe  laity.  No  such  acceptance  and 
allowance  can  be  pleaded  in  favour  of  the  right  of  the  bishop  to 
require  the  particular  testimonial  upon  the  non-production  of  which 
he  refused  to  admit  the  plaintiff's  presentee,  even  if  the  48th  Canoa 
gave  him  such  right,  and  applied  to  the  case.  However  binding, 
therefore,  this  canon  may  be  on  the  clerk  presented  for  admission,  I 
do  not  see  how  it  can  affect  the  temporal  right  of  the  patron  to  pre- 
sent a' fit  person  to  the  bishop,  and  to  question  the  bishop's  power  to 
impose  any  condition  upon  his  admission  except  such  as  has  been 
sanctioned  by  long-established  usage,  and  is  reasonably  necessary  to 
enable  the  bishop  to  judge  of  the  fitness  of  the  person  presented. 

The  plea  of  the  bishop  states  that  the  farther  and  sufficient  testi- 
mony which  he  required  from  the  clerk  presented  to  him  for  admis- 
sion was,  "Testimony  from  the  Bishop  of  Manchester  of  the  presentee's 
honest  conversation,  ability,  and  conformity  to  the  ecclesiastical  laws 
of  England."  This  testimony,  in  the  case  of  curates  and  ministers 
removing  from  one  diocese  to  another,  must,  by  the  48th  Canon,  be 
obtained  from  the  bishop  of  the  diocese  whence  they  came.  But  the 
canon  does  not  apply  to  institutions  to  benefices,  but  only  to  the 
service  of  cures.  This  appears  to  me  to  be  clearly  shown  by  tbe 
preceding  canons,  45,  46,  and  47,  which  give  an  interpretation  to  the 
words  **  curates  and  ministers"  in  the  48th  Canon. 

The  canon  which  really  applies  to  the  case  of  clerks  presentea  to 
the  bishop  for  admission  is  the  89th,  which  is  headed  "Cautions  for 
institution  of  ministers  into  benefices,"  and  which  is  in  the  following 
words:  "No  bishop  shall  institute  any  to  a  benefice  who  hath  been 
ordained  by  any  other  bishop,  except  he  first  show  unto  him  bis 
letters  of  orders,  and  bring  him  a  sufficient  testimony  of  his  former 
good  life  and  behaviour,  if  the  bishop  shall  require  it,  and,  lastly, 
shall,  appear  upon  due  examination  to  be  worthy  of  his  ministry." 
The  "sufficient  testimony"  required  by  this  canon  has,  by  long-estab- 
lished practice,  consisted  of  a  testimonial  by  three  beneficed  clergy- 
men, countersigned,  if  they  are  not  beneficed  in  the  bishop's  diooese 
to  whom  the  testimonial  is  given,  by  the  bishop  of  the  diocese  in 
which  the  benefices  are  respectively  situate,  that  the  presentee  has 
been  personally  known  to  them  for  three  years  last  past ;  that  they 
have  had  opportunities  of  observing  his  conduct;  that  during  the 
whole  of  that  time  they  verily  believe  that  he  lived  piously,  soberly, 
and  honestly,  and  that  they  have  not  heard  anything  to  the  contrary 
thereof,  uor  that  he  has  at  any  time  held,  written,  or  taught  anything 
contrary  to  the  doctrine  or  discipline  of  the  Church;  and  that  they 
believe  him  to  be,  as  to  his  moral  conduct,  a  person  worthy  to  be 
admitted  to  the  benefice.  This  *' sufficient  testimony,"  it  is  averred 
by  the  replication,  was  produced  by  the  presentee  of  the  plaintiff  to 
the  bishop.  Neither  the  language  of  the  canon,  nor  the  established 
practice  in  the  case  of  the  admission  to  a  benefice  of  a  clerk  coming 
from  another  diocese,  sanctions  the  requisition  of  the  bishop  that  he 
should  bring  with  him  the  testimonial  which  is  required  by  the  48th 
Canon  of  his  honesty,  ability,  and  conformity  to  the  ecclesiastical 
laws. 

The  plea  of  the  bishop  not  only  alleges  that  he  was  entitled  and 
bound,  and  ought,  by  the  laws  ecclesiastical  of  England,  to  require^ 
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bave,  and  receive  such  testimony  from  the  bishop  of  the  diocese 
whence  the  presented  clerk  had  come,  but  also  that  it  was  for  him  to 
adjudge  whether  it  was  sufficient,  and  to  require  farther  testimony,  if 
he  thought  fit ;  and  in  the  event  of  such  farther  testimony  satisfactory 
to  him  not  being  produced  after  the  lapse  of  six  months  from  the 
avoidance  of  the  living,  to  collate  a  clerk  of  his  own,  and  all  this 
without  notice  to  the  plaintiff,  the  owner  of  the  advowson. 

If  this  plea  be  good,  it  is  immaterial  that  the  clerk  presented  should 
be  perfectly  fit,  of  the  lawful  age,  in  holy  orders,  and  his  learning  and 
morals  beyond  all  exception,  or  that  all  the  bishops  in  England, 
except  the  bishop  of  the  diocese  where  he  held  cure  of  souls,  should 
give  testimony  to  his  fitness ;  still,  if  the  bishop  of  the  diocese  whence 
he  came  did  not  give  such  a  testimony  as  the  bishop  of  the  diocese  in 
which  the  benefice  to  which  he  is  presented  is  situate  adjudged  suffi- 
cient, the  owner  of  the  advowson,  after  the  lapse  of  six  months,  without 
any  notice,  would  be  deprived  of  his  right  of  presentation.  The 
patron  would,  under  such  circumstances,  be  at  the  mercy  of  the 
bishop,  who  capriciously,  or,  at  all  events,  of  his  own  mere  authority 
and  absolute  will,  might  adjudge  in  his  own  mind  that  the  testimony 
was  not  sufficient,  without  any  appeal,  or  possibility  of  appeal,  to  a 
legal  tribunal.  This  would  be  quite  contrary  to  the  right  of  the 
patron  to  challenge  the  rejection  of  his  presentee,  and  to  enforce  his 
right  of  presentation  by  quare  impedit,  "  unless  the  bishop  specific 
cally  states  in  his  plea  some  reasonable  cause  wherefore  the  clerk 
presented  is  not  fit"  {per  Lord  EUenborough,  Rex  v.  Archbishop  of 
Canterbury,  15  East  117).  The  cause  shown  by  the  bishop  in  his  plea 
must  be  one  upon  the  sufficiency  of  which,  in  point  of  law,  the  oourt 
may  decide,  or  which  may  be  traversed  and  issue  joined  upon  it,  to 
be  tried,  if  the  cause  be  spiritual,  by  the  certificate  of  the  archbishop, 
and  if  temporal,  by  a  jury. 

But  the  cause  of  refusal  to  admit  the  plaintiff's  presentee,  which  is 
averred  in  the  plea,  takes  away  from  the  court  all  power  of  judgment 
in  the  matter.  It  asserts  a  right  in  the  bishop  finally  to  decide  upon 
the  rejection  of  the  presentee,  without  assigning  any  reason,  and  con- 
sequently without  any  possibility  of  appeal  from  his  decision.  This 
is  utterly  repugnant  to  reason,  and  to  the  authorities  which  have  de- 
cided that  the  patron  may  protect  his  temporal  right  of  presentation 
by  calling  upon  the  bishop  to  show,  by  plea  to  a  quare  impedit,  such 
a  cause  for  his  refusal  to  admit  the  presentee  as  a  court  of  law  may 
inquire  into  and  determine  upon  as  to  its  sufficiency. 

I  think  the  plea  is  also  objectionable  for  want  of  an  averment  of 
notice  to  the  plaintiff  that  the  clerk  had  not,  in  the  judgment  of  the 
bishop,  produced  to  him  sufficient  testimony  of  fitness  to  be  admitted. 
The  right  of  presentation  to  a  living  is  (as  has  been  already  stated)  a 
mere  temporal  right.  If  the  patron  presents  a  fit  person,  who  pro- 
duces all  the  proofs  of  his  fitness  which  the  bishop  can  rightfully 
require,  it  is  the  right  of  the  patron  to  have  his  clerk  admitted.  If, 
for  any  reason  determined  upon  bv  the  bishop,  the  clerk  should  prove 
unfit,  the  patron  is  clearly  entitled  to  notice,  as  he  might  acquiesce  in 
the  bishop's  judgment,  and  present  another  person  to  him  for  admis- 
sion. It  would  be  unjust  and  unreasonable  that  the  bishop  should  be 
at  liberty  to  wait  the  lapse  of  six  months  without  any  notice  to  the 
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patron,  and  then,  acting  upon  bis  own  secret  judgment,  collate  his  own 
clerk  to  the  living. 

For  these  reasons  I  think  that  the  judgment  of  the  Court  of  Ex- 
chequer Chamber  is  right  and  ought  to  be  affirmed. 

Lord  Cranworth. — My  Lords,  the  opinions  that  were  given  in 
your  Lordships'  House  by  the  learned  Judges  seem  to  me  entirely  to 
exhaust  this  subject.  The  case  turns  entirely  upon  the  sufficiency  of 
the  plea  of  the  Bishop  of  Exeter  in  a  proceeding  of  quare  impediiy 
with  reference  to  the  living  of  Tregony,  in  the  county  of  Cornwall. 
The  plea  of  the  bishop,  after  stating  that  the  church  is  in  his  diocese, 
and  that  he  only  claims  as  bishop,  goes  on  to  state  that  the  plaintiff, 
afler  vacancy,  presented  John  Reid  as  his  clerk;  thatBeid  had  not  been 
ordained  by  him  as  Bishop  of  Exeter ;  that  Reid  came  from  a  foreign 
diocese,  viz.,  the  diocese  of  Manchester,  in  which  he  had  then  lately  held 
a  benefice  with  cure  of  souls ;  and  that  Reid  did  not  produce  from  the 
bishop  of  the  diocese  from  which  he  came  any  sufficient  testimony 
according  to  the  ecclesiastical  laws  of  England  of  his  honest  conver- 
sation, ability,  and  conformity  to  the  ecclesiastical  laws  of  England, 
.or  such  testimony  as  the  bishop  ought  to  require  and  have  from  the 
bishop  from  whose  diocese  he  came ;  that  Reid  brought  testimony 
from  the  Bishop  of  Manchester  which  he  (the  Bishop  of  Exeter)  held 
not  to  be,  and  which  was  not,  sufficient  testimony,  according  to  the 
ecclesiastical  laws  of  England,  of  Reid's  honest  conversation,  ability, 
and  conformity  to  the  ecclesiastical  laws  of  England,  or  such  testi- 
mony as  a  bishop  ought  to  receive  according  to  law ;  and  that  the 
bishop  informed  Reid  that  it  was  not  sufficient,  and  that  the  bishop 
required  farther  testimony.  These  are  the  averments  of  the  plea.  It 
goes  on  to  state  that  Reid  departed  and  never  returned,  and  farther 
testimony  was  not  produced,  though  sufficient  time  was  allowed. 
Then  it  goes  on,  by  way  of  addition,  that  before  the  collation  after 
mentioned  in  the  plea,  the  bishop  received  from  the  Bishop  of  Man- 
chester farther  testimony,  from  which  he  had  reason  to  believe,  and 
did  believe,  that  Reid,  while  beneficed  in  the  diocese  of  Manchester, 
had  been  guilty  of  an  attempt  to  commit  simony,  by  soliciting  one 
Francis  M.  KnoUis  to  enter  into  a  simoniacal  contract  touching 
another  benefice  then  held  by  Reid,  and  that  he  was  not  a  person  of 
honest  conversation,  &c.,  all  which  was  known  to  Reid.  Wherefore, 
after  a  lapse  of  six  months,  the  bishop  says  he  presented  Borwell, 

Now  the  question  is,  whether  that  is  a  valid  plea.  Whether  it 
affords  a  good  answer  to  the  complaint  of  Marshall,  that  the  bishop 
has  refused  to  institute  his  clerk  whom  he  presented.  The  Judges 
unanimously  say  that  that  is  a  bad  plea  ;  and  I  am  clearly  of  opinion 
that  the  Judges  are  right. 

Mr.  Justice  Wi lies  says:  '*The  key  to  the  right  decision  of  this 
case  is  the  elementary  proposition,  that  a  patron  is  entitled  effectually 
to  present  any  fit  person— that  is  to  say,  a  person  of  the  canonical 
age,  in  orders  (or,  at  least,  who  can  obtain  ordination  before  admit- 
tance), of  sufficient  learning,  and  against  whose  orthodoxy  and  morals 
no  charge  can  be  established."  No  one  can  question  this  as  being  a 
true  exposition  of  the  law,  and  it  follows,  as  a  corollary,  that  a  bishop 
refusing,  on  vacancy  of  a  benefice,  to  institute  a  clerk  duly  presented 
by  the  proper  patron,  must  state  that  the  presentee  is  not  a  fit  person 
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to  be  instituted,  and  most  ftver  directly  why  he  is  unfit:  that  is,  he 
must  aver  some  ground  of  objection,  depending  either  on  matter  of 
feet  or  matter  of'  law,  in  order  that,  in  the  one  case,  the  validity  of 
thiB  objection  may  be  tried  by  a  jury,  and,  in  the  other,  may  be  de- 
cided by  the  Court.  Here  no  such  objection  is  started.  It  is  merely 
stated  that  .the  Bishop  of  Manchester  did  not  furnish  a  testimonial 
which  the  Bishop  of  Exeter  says,  according  to  the  ecclesiastical  law 
of  England,  he  was  entitled  to  require.  Whether  he  was  so  entitled 
to  require,  is  the  question  to  be  determined;  Now,  a  clerk  in  such 
case  has  no  means  whatever  of  compelling  the  bishop  from  whose 
diocese  he  comes  to  give  him  a  testimonial.'  It  is  eonsistent  with  the 
plea  that  Beid  is  a  perfectly  learned,  pious,  and  orthodox  clerk  ;  but 
yet,  if  the  plea  is  good,  he  has  no  means  of  obtaining  institution,  and 
the  patron  is  deprived  of  his  temporal  right.  The  learned  Judges 
have  so  entirely  exhausted  the  case,  that  I  do  not  think  I  should  be 
usefully  occupying  your  Lordships*  time  if  I  did  more  than  say  that 
I  entirely  concur,  not  only  in  the  result  at  which  they  have  arrived, 
but  in  the  grounds  upon  which  they  found  their  judgment. 

Lord  Wkstbury. — My  Lords,  an  advowson,  or  right  of  patronage 
to  a  living  with  cure  of  souls,  is,  according  to  our  law,  a  lay  fee  or 
temporal  inheritance,  and  its  ownership  and  mode  of  enjoyment  are 
determined  by  the  common  law.  Ecclesiastical  law  has  no  farther 
room  for  interference  than  thisj  that  the  owner  of  the  advowson  is 
bound  to  present  a  clerk  fit  in  doctrine,  learning,  and  morals ;  and 
that,  if  the  clerk  be  unfit,  the  bishop  may  object  to  institute  him. 
But  if  the  bishop  refuses  to  institute,  he  is  bound  by  law  to  state  his 
objection  in  a  precise  and  definite  manner,  so  that  the  patron  may  be 
able  to  have  the  validity  or  truth  of  the  objection  tried  by  law ;  that 
is,  by  the  common  law  courts,  if  it  be  an  objection  founded  on  immo- 
rality, and  by  the  metropolitan  if  the  objection  be  for  error  in  doctrine 
or  insufficiency  of  learning.  The  present  case  depends  on  the  suffi- 
ciency of  the  ground  of  refusal  as  set  forth  in  the  plea. 

It  is  obvious  that  of  the  sufficiency  of  the  presentee  in  point  of 
learning  and  doctrine  the  bishop  may  satisfy  himself  by  personal  ex- 
amination, but  on  the  point  of  moral  conduct  the  bishop  must  depend 
upon  external  evidence.  On  the  inquiry,  therefore,  as  to  the  fitness 
of  the  clerk  in  point  of  morals,  it  seems  necessary  that  he  should 
bring  to  the  bishop  some  testimony  or  certificate  touching  the  honest 
conversation  of  his  antecedent  life.  And  the  question  then  arises, 
whether  the  law  requires  for  this  purpose  any  precise  or  defined  form 
of  testimonial. 

The  bishop  contends  at  the  bar  that  by  the  immemorial  law  of  the 
Church,  in  cases  where  the  presentee  has  previously  had  cure  of  souls 
in  another  diocese,  it  is  incumbent  on  him  to  bring  letters  of  testimo- 
nial from  the  bishop  of  that  diocese ;  and  his  counsel  cited,  with  much 
diligence  and  learning,  many  books,  and  authors  who  have  written  on 
the  canon  law,  for  the  purpose  of  proving  that  this  was  the  established 
rule  and  usage  of  the  Church  previously  to  the  Reformation. 

If  it  had  been  pleaded  and  proved  that  this  alleged  old  rule  and 
usage  had  been  received,  observed,  and  acted  upon  in  the  Church  of 
England  since  the  Beformation,  it  is  possible  that  it  mi^ht  have  been* 
shown  that  this  particular  kind  of  testimonial  was,  bylaw,  an  essen- 
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tial  criterion  of  the  moral  idoneitj  of  the  clerk,  bat  this  is  not  the 
case  actually  raised  by  the  plea ;  and  it  maj  be  matter  of  regret  that 
ttom  the  defects  of  the  pleading  the  real  defence,  probably,  has  not 
been  raised.  The  plea  does  not  distinctly  state  that  by  ecclesiastical 
law,  as  received  and  prevailing  by  general  consent  and  custom 
throughout  the  realm,  and  therefore  part  of  the  common  law,  the  cer- 
tificate of  the  former  bishop  is  a  necessary  condition  of  the  fitness  of 
the  clerk ;  nor  does  it  aver  that  it  has  been  the  invariable  practice 
and  usage  of  the  Church,  and  of  the  Anglican  Church  in  particular, 
for  the  bishop  to  whom  the  clerk  is  presented  to  require  and  receive 
from  the  former  bishop  such  a  testimonial.  In  fact,  there  is  no  statement 
of  the  usage  or  practice  of  bishops  in  this  respect,  but  simply  an  aver- 
ment that  the  clerk  did  not  at  any  time  bring  with  him  a  sufficient 
testimony  from  the  bishop  of  the  former  diocese,  or  any  such  testi- 
mony, as  he,  the  Bishop  of  Exeter,  was  bound  and  ought  by  the  laws 
ecclesiastical  of  England  to  require,  have,  and  receive  from  the 
bishop  of  the  diocese  whence  the  clerk  came. 

In  consequence  of  the  want  of  such  a  testimonial,  the  bishop 
declined  to  make  any  inquiry  into  the  moral  fitness  of  the  clerk,  or 
to  receive  the  testimony  of  any  other  persons,  but  peremptorily  re- 
jected the  presentee. 

To  justify  this  refusal  the  bishop  appeals  to  the  laws  ecclesiastical. 
It  is  incumbent  on  him  to  show  either  some  written  law  binding  the 
clergy,  or  a  general  usage,  which  may  be  taken  as  evidence  of  law 
&om  which  the  legality  of  imposing  such  a  condition  is  shown,  or  may 
be  inferred.  No  decided  case,  or  writer  of  authority,  has  been  cited 
for  the  purpose  of  showing  that  such  a  condition  has  been  recognised 
in  any  of  our  courts  of  justice.  Whatever,  therefore,  may  have  been 
the  canon  law  prior  to  the  Beformation  in  this  respect,  there  is  nothing 
to  show  that  it  became  part  of  the  common  law  of  this  realm. 

The  question  remains  whether  the  case  of  the  bishop  can  be  sup- 
ported  by  the  Canons  of  1603,  and  particularly  by  the  S9th  and  48th 
of  those  canons,  or  either  of  them.  It  is  true  that  the  Canons  of 
1603  do  not  bind  the  laity  nor  the  clergy  as  to  temporalities:  but  they 
will  be  authority  if  they  lay  down  any  rule  as  to  the  fitness  of  clerks 
presented  by  lay  proprietors  of  advowsons,  inasmuch  as  the  idoneity 
of  the  clerk  and  the  mode  of  examining  into  it  by  the  bishop  fall 
pr^erly  within  the  scope  of  ecclesiastical  law. 

The  bishop  appeals  particularly  to  the  language  of  the  48th  Canon, 
the  worda  of  which  are  set  forth  in  his  plea,  and  he  contends  that  the 
word  "  curate*'  is  to  be  taken  in  the  largest  sense,  so  as  to  include 
clerks  presented  for  institution  to  benefices.  But  it  is  not  possible  to 
adopt  this  construction  when  attention  is  given  to  the  preceding  39th 
canon,  which  is  expressly  entitled  "  Cautions  for  Institution  of  Min- 
iates into  Benefices.''  And  as  the  directions  in  the  89th  Canon  differ 
in  some  important  particulars  from  the  directions  in  the  48th,  it  is  not 
to  be  supposed  that  two  inconsistent  sets  of  rules  were  intended  to  be 
laid  down  touching  the  institution  of  clerks.  The  class  of  persons 
intended  to  be  designated  by  the  words  "  curates"  and  ''  ministers,'^ 
seem  to  be  unbeneficed  clerks  who  were  employed  to  perform  spiritual 
duties  in  the  benefices  of  others,  with  the  sanction  of  the  ordinary, 
and  who  might  properly  be  required  to  bring  letters  dimissory  from 
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tlie  bishop  of  the  diocese  where  they  had  been  previously  em* 
ployed. 

The  89th  Canon,  therefore,  in  the  absence  of  the  plea  and  proof  of 
uniform  usage,  and  of  any  other  judicial  authority,  is  the  only  evi- 
dence of  the  law  ecclesiastical  on  the  subject  of  this  plea.  And  it  is 
clear  that  it  by  no  means  warrants  the  position,  that  the  bishop  is 
entitled  to  require  the  testimonial  of  the  former  bishop  as  a  precedent 
condition  to  his  institution  of  the  presentee. 

The  rule  contended  for  by  the  Bishop  of  Exeter  would  certainly 
open  the  door  to  very  arbitrary  and  capricious  proceedings,  rendering 
the  title  of  the  clerk  and  the  right  of  the  patron  entirely  dependent 
on  the  will  of  the  prior  bishop.  Such  a  conclusion  is  at  variance  with 
reason,  and  therefore  repugnant  to  what  is  called  ''  the  policy  of  the 
law."  At  the  same  time,  if  such  a  rule  had  been  pleaded  by  the 
bishop  to  have  been  the  invariable  usage  of  the  Church  from  the 
earliest  times  down  to  the  Reformation  (which  would  be  evidence  of 
its  being  a  law  of  the  Church),  and  that  it  had  been  continued  and 
uniformly  recognised  and  acted  upon  by  the  bishops  of  the  Anglican 
Church  since  the  Beformation  (which  might  have  shown  it  to  have 
been  received  and  adopted  as  part  of  the  law  ecclesiastical  recognised 
by  the  common  law),  the  fitness  of  the  rule  ought  not  to  be  ques- 
tioned. Nothing  of  this  kind  has  been  proved,  nor  could  it  be 
averred,  consistentlv  with  the  language  of  the  89th  Canon,  which 
requires  only  that  the  presentee  shall  brin^  a  sufficient  testimony  of 
his  former  good  life  and  behaviour,  if  the  bishop  shall  require  it — a 
rule  which  enables  him  to  obtain  sufficient  testimony  from  any  com- 
petent quarter,  without  confining  him  to  the  sole  discretion  and 
opinion  of  the  former  bishop. 

For  these  reasons,  I  am  of  opinion  that  the  judgment  of  the  court 
below  ought  to  be  affirmed. 

Judgment  of  Exchequer  Chamber  affirmed. 
Lords'  Journals,  March  80,  1868. 

Attorney  for  plaintiff  in  error :  George  E.  Philbrick. 

Attorney  for  defendant  in  error:  Campion  Beade. 
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THE  PRmCIPAL  MATTERS. 

(The  additioiiAl  euei  in  tliis  Tolnme  an  Indexed  in  [  ].) 

ACCIDENTAL  DBATH,— See  Numaxcb,  4. 

ACCOMMODATION  BILLS,— See  Fobbzoh  JuD«MnsT,  8. 

ACTION. 
Jfotiet  o/,— See  Noticb  of  AonoB. 

ADMIRALTY  COURT. 
Suit  for  Colli$ioH, 

1.  To  ooDgtitnke  a  g^od  plea  of  rei  jadieata,  it  must  be  ihown  that  the  fonner  rait  was 
one  in  which  the  plaintiff  might  have  reooTered  precisely  that  whieh  he  aeeki  to  reeoTor  in 
the  gecond.    Nehon  r.  Couch,  99. 

2.  Where,  therefore,  the  plaintiffs  had  under  a  decree  of  the  Admiralty  Court  in  a  rait 
for  a  collision  obtained  the  whole  proceeds  of  the  sale  of  the  defendants'  Tessel, — Held, 
that  such  reeoTcry  was  no  bar  to  a  subsequent  action  in  a  court  of  common  law,  the 
amount  so  reoorered  in  the  Admiralty  Court  being  insni&oient  to  eoTcr  the  damage  the 
plaintiffs  had  sustained.  76. 

Bail  tfl,— See  Shippibo,  2,  3. 

AFFIDAVITS. 

Uted  at  Ckambert, — See  Pbacticb,  8. 

On  motion  for  di§eovery, — See  PRACTICB,  3. 

On  motion /or  eotU  undtr  15  A  10  Viet.  e.  64,  «.  4,— See  Pbaorob,  8. 

AGENT,— See  Pbiboipa.1.  akd  Aqbbt.  * 

AIDING  AND  ABETTING,— See  Coal-kibbi. 

AMENDMENT. 
Wk€r§  aUowd. 

The  court  will  not  allow  an  amendment  so  as  to  introduce  a  new  eanse  of  action, 
where  a  cause  has  been  referred  by  consent  under  an  order  which  does  not  reserre  power 
to  the  arbitrator  to  amend.  Nor  will  they  permit  the  plaintiff  to  rcToke  the  rabmission, 
—there  being  no  suggestion  of  any  breach  of  faith  on  the  part  of  the  defendants.  Smurtk- 
watfs  T.  Biehard§on,  463. 

APPEAL. 
Bail  on, 

1.  The  court  or  a  judge  has  a  discretion  to  dispense  with  bail  on  i^peal,  as  well  as  with 
bail  in  error.    Btvan  t.  Wkitmoro,  443. 

2.  An  official  assignee  of  a  district  court  of  bankruptcy  haTing  been  sued  by  the  trade- 
assignee  for  contribution  to  the  costs  of  an  unracoessftil  notion  to  which  the  fonner  was ' 
an  assenting  party,  and  Judgment  having  gone  against  him,-*Held,  that  it  was  a  lit  case 
for  dispensing  with  bail  on  appeal.    7^. 
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ARBITRAMENT. 

^j>potii(meii(  of  arhitratoTf  and  weaiver  of  irregularity. 

1.  A  party  who  attends  before  an  arbitrator,  though  ander  protest,  cross-examxnea  hit 
adrersary'a  witneases,  and  calls  witnesses  on  his  own  behalfi  thereby  waives  all  objec- 
tions to  the  proceedings  which  do  not  go  to  the  competency  of  the  tribunal.  Riugland  t. 
Lowndetf  173. 

2.  Under  the  Public  Health  Act  (11  A  12  Viet  o.  63),  where  a  disputed  claim  to  com- 
pensation is  to  be  settled  by  arbitration,  the  award  is,  by  s.  124,  to  be  made  **  within 
twenty-one  days  after  the  appointment  of  the  arbitrator,  or  within  such  extended  time,  if 
any,  as  shall  have  been  duly  appointed  by  him  for  that  purpose."  By  s.  125  it  is  provided, 
that,  in  case  the  arbitrators  neglect  or  refuse  to  appoint  an  umpire  for  ceren  day  after 
being  requested  so  to  do  by  any  party,  the  sessions  shall,  on  the  application  of  such 
party,  appoint  an  umpire.  And  by  s.  126  it  is  further  provided  that  the  time  for  making 
an  award  under  the  act  shall  not  be  extended  beyond  the  period  of  three  months  from 
the  date  of  the  sabmission  or  from  ike  day  on  which  ike  umpirg  tkall  hawe  keen  appointed^ 
as  the  case  may  be.  In  1856,  the  plaintiff  sustained  damage  from  the  construction  of 
works  by  a  local  board,  and  in  1858  made  a  claim  for  oompensation.  He  afterwards  ob 
tained  a  rule  for  a  mandamus  commanding  the  board  to  make  compensation.  Arbitra- 
tors were  afterwards  (in  January,  1861)  appointed  to  assess  the  amount,  under  s.  123. 
These  having  refused  to  appoint  an  umpire,  the  plaintiff  applied  to  the  Easter  sessions  to 
appoint  one,  but  failed  in  consequence  of  the  want  of  a  notice  of  his  intention  to  make 
such  application.  The  required  notice  having  been  given,  a  second  application  was  made 
at  the  Midsummer  sessions,  and  one  J.  was  named  as  umpire,  but,  as  his  consent  bad  not 
been  obtained,  no  formal  appointment  was  then  made.  A  third  application  was  made  at 
the  Michaelmas  sessions,  and  J.  was  on  iht  lith  of  October  appointed  umpire,  and  ms- 
eepted  the  appointment  On  ike  \Zlh  of  November,  the  umpire  {not  hating  enlarged  the 
time  for  making  hie  ttteard)  appointed  the  29th  for  entering  upon  the  arbitration.  The 
counsel  for  the  board,  being  informed  of  this  objection,  proteeud  against  the  umpire's  going 
on  with  the  reference,  but  still  attended,  cross-examined  the  plaintiff's  witnesses,  and  called 
witnesses  for  the  board ;  and  at  the  close  of  the  business  intimated  to  the  umpire  that  the 
board  would  rely  upon  tkeir  proieet  in  ea$e  ike  award  ekould  be  againet  tkem.  The  umpire 
made  his  award  in  favour  of  the  plaintiff  on  the  30th  of  December.  In  an  action  upon 
the  award, — Held, — 1.  That  the  appointment  of  the  umpire  in  reality  took  place  at  the 
Michaelmas  sessions,  and  was  in  time,  and  consequently  the  award  was  duly  made  within 
three  months  from  the  umpire's  appointment,     lb.    [Sub  judice.] 

8.  Although  the  umpire  had  failed  to  comply  with  the  requirement  of  the  I2lth  and 
126tk  sections  of  the  act  by  enlarging  the  time  for  making  his  award  within  twenty-one 
days  of  his  appointment,  that  defect  was  cured  by  the  attendance  of  the  board  and  their 
taking  part  in  the  subsequent  proceedings.    lb. 
Ifandamu*  to  enforce. 

4.  Held,  that  the  plaintiff  was  entitled  to  a  mandamus  (under  the  Common  Law  Pro- 
cedure Act,  1854),  commanding  the  board  to  make  and  levy  a  rate  to  satisfy  the  amount 
of  the  award  and  the  costs  of  the  reference,  although  the  six  months  limited  by  the  89tli 
section  of  the  Public  Health  Act  for  the  making  of  retrospective  rates  had  elapaed  since 
the  damage  was  done, — the  action  having  been  commenced  within  six  months  after  the 
making  of  the  award,  and  it  not  appearing  thatr  the  plaintiff  had  been  gnllty  of  any 
laches ;  and  that  it  was  no  answer  to  the  claim  for  a  mandamus,  that  by  possibility  the  board 
might  have  funds  enough  in  hand  to  satisfy  the  deaand,  witiiout  making  a  ftesh  ralaw  /i. 

staking  eubmieeion  a  rule  of  court. 

5.  Upon  a  submission  to  arbitration  between  two  individuals  (not  being  partaen  in 
trade)  and  a  third  party,  where  the  agreement  of  reference  is  signed  by  one  of  them  thus, — 
"  A.  Ibr  self  and  B.," — on  making  the  submission  a  rule  of  court,  it  must  be  shown  by  afi- 

/     davit  that  A.  had  the  author!^  of  B.  to  sign  for  him.    Be  Aldington  and  Chtetkxrt,  375. 

ARRANOEMBNT. 
Deed  o/,— See  Bankrupt,  4,  5,  6. 

ASSIONEB,— See  Bankrupt,  3. 

ASSURANCE,— See  Ihsubancb. 


AUTHORITY,— Bee  Husband  and  Wipk,  2. 

BAIL  IN  ERROR,— Sm  AmAL, 
BAILBEf— See  Railway  Company,  1. 
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BAILMXNT,— S«o  CaMTiBiiov. 

BAHKBUPT, 

899tmd  6ai»ftnij>fcy. 

1.  A  MMnd  flal  sgaiiif  I  %  tnd«r  who  hM  not  obUlnod  Ua  aertlfloato  under  the  first. 
If  not  void.  Therofor*^  the  aHignoof  under  tlie  leeond  flat  may  maintain  an  action  against 
•  third  person  for  tfao  oonTersion  of  property  aoqnired  bj  the  bankrupt  after  the  date  of 
the  first  ftat»— the  aasfgnees  under  the  first  fiat  not  intenrening.    Jfotyaa  r.  Knight,  660. 

XaMemHtm  againt  goodt  of  bankrupt  t^fi^r  dUekargt,  for  co»t$  of  a  vordiet  obtained  be/oro 
tko  hamhrwptoy, 

1  The  defondants  obtained  a  Tordiet  in  July,  1801  In  Septemberi  the  plaintiff  filed  a 
petition  in  bankruptoji  and  in  NoTomber  he  was  a4jadged  entitled  to  his  disoharge,  but  the 
formal  order  was  not  drawn  up  until  the  18th  of  August^  1808,  In  Norember,  1862,  the 
plaintiff  made  an  unsuoeessftil  motion  for  a  rule  to  enter  the  Terdiot  for  him.  There  being 
a  demurrer  upon  the  reoord  which  was  undisposed  o^  the  defondants  did  not  sign  final 
Judgment  and  tax  their  oosts  until  the  10th  of  August,  1868;  and  in  December  they  issued 
a  fi.  fa.,  under  which  certain  (after-acquired)  goods  of  the  plaintiff  were  seised :— Held,  that 
the  costs  were  not  a  debt  or  a  contingent  liability  prorable  at  the  time  of  the  banlcmptt^, 
and  consequently  that  the  execution  was  regular.  Oxhidt  r.  Tk9  North  JEatom  Railway 
Qmpang,  605. 

XiiaMKfy  of  official  ofignoo  to  cofUnlato  to  oatpmtoot  of  am  aefjbw. 

8.  An  ofllcial  assignee  of  a  district  court  of  bankruptcy  baring  giren  his  assent  to  the . 
bringing  of  an  action  in  his  name  Jointly  with  that  of  the  trade-assignee  for  the  recovery 
of  part  of  the  bankrupt's  estate,  and  the  action  proving  unsuocesslbl,  the  trade-assignee 
paid  the  costs : — Held,  that  he  was  entitled  to  sue  the  ofllcial  assignee  for  contribution. 
Brnmrnr.  Whitmor§,iM. 

Doodt  of  arrangommU  mmdor  USU  VieL  c  184, 1. 103. 

4.  A  certiflcate  of  registration  of  a  deed  of  arrangement  under  the  108th  section  of  the 
Bankruptcy  Act»  1861,  is  no  answer  to  an  action  by  a  non-aisentJng-creditor,  if  the  deed 
contains  coTcnants  which  are  unreasonable  or  oontraiy  to  the  general  scope  and  polioj  of 
the  bankfupt  laws.    Loigh  r.  PomdMwry,  815. 

5.  Thus,  a  stipulation  that  creditors  shall  rerify  their  debts  by  solemn  dedaratiop  or 
otherwise  to  the  satisfaction  of  the  trustee,  renders  the  deed  Toidi  so,  a  corenant  no  I  to 
sue,  under  penalty  of  forfeiting  the  debt :  so,  a  oorenant  that  the  trustee  may  [shall  ?]  pay 
in  fUl  all  creditors  whose  debts  shall  not  amount  to  lOt :  s<^  a  ooTcmant  that  the  decision 
of  a  m^ority  of  the  oafeuHng  creditors  to  discharge  the  trustee  fh>m  the  trusti  of  the  ^<ied 
ahall  bind  all  the  rest  of  the  crediton.    lb. 

6.  SombUf  that  a  certificate  of  recignation  under  s.  108,  by  a  perMB  profiMsing  ti  be 
M  acting  for "  the  chief  registrar  In  bankruptcy,  is  a  snflicient  oertiflcatcw    lb» 

S^t^ff  of  wnliqyndatMd  damage; 

7.  In  an  action  by  assignees  of  a  bankrupt  to  reooTcr  the  price  of  machinery  suppUed 
by  the  bankrupt, — the  court  allowed  the  defendant  to  plead  an  equitable  plea  of  set-off  for 
unliquidated  damages  arising  out  of  the  same  contraoL    Makeham  t.  Crow,  847. 

BANKSMAN,~See  CoAi.-Knsfl. 

BABNSLBT  MARKET,— See  Uamext,  1. 

BATHING-MACHINBS,— See  Foushou. 

BENEFIT  SOCIETY,— See  FnnHDLT  Sociitt. 

&ONI>,— See  Pbziioipi.l  avd  Substt. 

BROKEN  STOWAQB,— See  SmimvQ,  4. 

CAB-PROPRIETOR.     . 
Drfaeing  drivor't  /leeiitt,— See  Nonoi  or  Acnov. 

CANAL  ACT. 

Comptn$ation  for  damag§  to  landt,  St, 

By  a  canal  act  commissioners  were  appointed  fbr  *'settliBg^  detw  mining,  and  a^uit- 
Ing'*  all  questions,  matters,  and  differenoM  between  the  company  and  the  owners  of  lands, 
Ac,  pr^udieed  by  the  execution  of  any  of  the  powers  thereby  granted :  and  by  a  suboa* 
quent  section  the  amount  of  compensation  was  to  be  assessed  by  a  Jury,  and  the  commis- 
sioners were  to  giro  Judgment  for  the  sum  so  assessed,  which  was  to  be  '<  binding  and  con- 
clusiTC  to  all  intents  and  purposes  .•^— Held,  that  the  rerdict  and  Judgment  were  conclu*'' 
fire  as  to  the  cmioaaf^  but  not  as  to  the  claimant's  right  to  compensation*'  Bmrbor  r.  Tho 
'iVbiflHf tern  nied  Ormmtkmm  Mmiimnjf  Mi  Obniil  Oomfting,  TM. 
0.  B.  N.  8.,  VOL.  ZV.— 84 


88»  m&S3L^ 

[OAKON. 

1.  The  Canona  of  1808  hare  not  been  tUowed  tnd  neiftfii  lo  td  to  fonn*  part  ^CfaT 
Uw  of  BDgland,  and  bind  the  laity  as  weU  as  olergy  (Hiddleton  «.  CvQa^SAm^m/^ 
2  8tr.  1056,  confirmed).    But  even  if  binding  on  the  clergy, — then. 

The  saiiP  Cm^  eff  MS^aifj^Ma  OMtrtcf  tM^iMftMtiMi  tf  »»MiDlMr«r#b*idlea. 

Si  ThcriHh  C«i»a*^  ldO»do<w^»t>ply traPplNemwHrybtrttflil,  1^  <>i>  #^  to 

#pwion  aeekkiytt^be  aiiiHHd*<yciMrat»»  iiM— Ktiiig^ajliiteili    JlL}^ 


OBAHBSnB. 

OSAIta^Stf-tf A£fffifi«--Aa  CbAL'Mbnft- 
0SAfiVAll^PMt7« 

CHIEF  BBGISTRAB  IN  BAIH»WiaSy-43««  BAMmwv^ 

A  eferk  who^A  Mt  iTfefdVtaftliV  Hi  <n»*biA>$t»ltf Hf  dof,  oT  l$^f  pY«M*^  tiT  a'lir. 
tag  in  anoUiW  WsUdl^'ilcr,  bbnii^,  M  ^etftt'ditloli  f^rMttddnt'to  Ub^iitflBiUioB  oh  HU  qJM*- 
tibta  of  iftfie^s;  f<fpH>adbe  lelterft  Uflfinfdntkl  ini  ^oiiaSiwxttlXbtjf  ti^m  tii  /omert^Ubof. 
i7i»Aoj>  o/  JSxeter  r.  MorthoU  (H.  of  L.)^  867.] 

By  <»  >»#8tei  im»»>tMi  mgmMum  ^  mil)  iMiiMfcdw  tii^  n  *M»tiMr4&-it^ttj^ 

banksman  is  directed  to  '<  take  care  thaiifo  iMMMNMMIdh^ir  aiUMiHur  li«1i»*ffli 

tantfc«M^etM«»(llVntMMr'»»«I^M^aM1»tfyiK^    AWmHi-tff tiimi»i#il tt% i, flB 

pinlshiblvetf  s«taiM^  MiMMtbl^bJrtia'  Mi  luylUbhriMIA*  AHf 'iM  cllii»iMlli>  i^ 

»pit>(whofbytft»ni<»i»dll<cl#w>firlie.»rtf^i^>(iiLiiMii'i^ 

dharg«n>  i^MtfltfMFto  lhr]4ti  *i#«M|(  MkMjyif  tii^fllMi'tliUtfliit  fti^         Itti^ 

lowwttfd  dbwv  if(  ofl»  «M;r«id'iM(»fnMiiii|b  |h#»<iyiift'»iUliiiii<r  («li»*li>]li»Mrt%Aii 

from  so  doing,  and  did  not  intorftre :— Held} UmNF Ai-Wtt  ptoptAy^^mUm^  d#  MMhm 

ef  tb»<f«gttitti«M^«ii  buii^  #iteim8«**'HdNft  mtmbn^pimmg  m^int^m^n^^t  tipt 

ofTence,"  iTiUiii^tta^t^  M  M'VlNl^dl  dl^  ii^  Ir   ^<li>mpi||yj,>  W}M|  Miip^-4  HV 

OOLLISIONy^'^fiee  ADunuLTT  Covet* 

(T(lfMnS8I0]!t,-'l^  IhttlrtttflC  iilb'AtfMy: 

COMMON. 
Ckiim  of  right  o/,— See  PBAoncn,  1. 

COMMON  INFORMBB,— Bee  Gab  Comfavt. 

COMMON  LAW  PROCEDUBB  ACT,  1862. 
Sect  2.    Appearance  by  finfanty — See  ImwAitt, 
Sect  151.    Bail  in  error,— See.  Appbal. 
Sect  222.    Amendment^ — See  Ajcbhdmbxt. 

COMMON  LAW  PBOCBDUBB  ACT,  1864. 
Beet  17.    Making  snbmisffion  a  rule  of  covrt,— Bee  Abbitbimbr,  5« 
Beet  88.    Bail  on  ^peal  to  the  Bzeheqiiltt'tJliilBVli;— MrA»AiA!C:  ' 
Sect  60.    Discoreiy,— See  Pbaotiob,  8,  d. 
Sect  61.    Interrogatories, — Bee  Pbaotiob,  4. 
8Ml^68<    MandlMBiy    Bee*A^ttBBliMtr 

Onn^B^^BATtdlt. 

OOVSftACil}. 

1.  A.  agreed  with  j^.,  MiB>«iiM  iJpmAmtpmm  iMiHt-ft«»«i 


HfDBZ.  Wl 


CONTBACrC. 

iip,  tii6  proper^  of  Ay  B.  pA/iof  A. »  eertdn  pr|oe  per  ton :— fld^  Ifiat  jhU  j^;zMmoiit 
need  not  be  i>7  deed.    jSVnart  r.  JoiMt>  "TfT* 
SmcUHoh  of, 

S.  ne  pleiniift  end  defendmt  enteradlnto  a  tniei^  for  $he  iaie  ftpd  rarehMe  of  a  large 
qnantitj  of  fiurnitore,  to  be  paid  for  balf  in  eaeh  ud  'ilie  reeidae  \iy  bfll  at  lix  montha, 
A  portion  of  the  gooda  baring  been  delirered  tbe  pariiei  diaagreed,  m4  ^  H^ff^fj^ 
wrote  to  the  plaintilTi  as  foliowi :— "  The  wa/  yon  do  yonr  bnaijiMli  -.ii^  ppt  iinit  jpt.  I 
^la  9B  ,«eoe{^|dr  »  Jijigp  iwwil  #f  jg»B><»  H0» ^nolj^wift  #^1 » <il>W^»d  i»ade  Jfor  paj- 
mmif  MPW9^  W  Imp^*  l-nfmskm^  A>i|to (Mwib m#  <Mrf  liki^  I  Itfuw  not  pnr- 

^^•^  ff^  IpMffi  Jf  IDT  AWBg^KByK'  »^rrM4L  tM  ^  fltlQtffl'WM  dlMll4«4  ^  treat 
libii  MfiFdM*  rMNMA^qii  pf  H^e  ^s«itMB^ja«4  |»i«a9i«k  piM»  iWW  «  qiMMW  Till^tot  for 
the  goods  deliTend  and  Icept    Barthohmtto  ▼.  Markwick,  711. 

CONDITIONS,— See  Railway  Cohpaitt,  1. 

CONYBBSION. 
What  amounU  to. 

L  A.  deposited  a  doek-wf^npfit  fpv  ta«4lei  wjtt|i  3;.,4i  «  .flfwwflir  f<»r  #  Aa«A»  mUch 
was  to  be  repaid  on  the  29th  of  January,  or,  in  default,  the  brandies  were  to  be  forteit^^ 
On  the  28th,  B.  agreed  for  the  sale  of  the  brandies  to  C,  and  on  the  20th  delivered  to  bin 
the  do9k-warrant,  and  0.  toolc  aQtufd  posscipsion  of  the  brandicp  o;i  the  SOth : — H^ld,  that 
the  sale  on  the  S8th,  and  the  dcAirerj  of  the  dodL-wi^ant  to  the  inepdee  on  the  20th,— 
A.  having  the  whole  of  .that  d^y  to  ^desmi  )%, — ainonnted  \p  a  oonTj^slpn.  J^hnfon  r. 
Sttar,  830. 

2.  And  held  by  Erie,  G.  J.y-Byles,  S,,  lud  ]^ea0n^,  /.,  tbsit  the  ^rop^  pie^snjre  of  4uii- 
i^ges  was  the  actaal  damage  A.  bad  sustained  by  the  w^ongf^  eonrersion,  which,  as  there 
was  no  intention  on  his  part  to  redeem  the  plfdge,  was  merely  nopinaL    76. 

3.  Bnt  by  Willian^s,  J.,  that  the  proper  measure  of  divmag^  was  the  r/dine  pf  tho  thing 
eonrerted, — the  bsilpient  having  b^en  tepninated  by  th^  wrongAd  sale.    lb, 

4.  Where  goods  are  deposited  as  seenrity  for  the  repayment  of  a  loan  of  money  on  a  fti- 
tare  day  certain,  though  without  any  express  stipuladon  that  the  pawner  iAmi)!  kVJ 
power  to  sell  in  default  of  payment  on  the  d|if>f-«u9fiiA/«  Aat  jnwIi  f  fio»«r  ef  M^  is  Sin- 
plied  by  law  firom  the  nature  of  the  transaction.    PigoU  t.  CuhUjf,  701. 

5.  But,  where  there  is  no  stipulated  day  for  payment^  or  where  the  stipulated  tio^e  lias 
been  rendered  indelinite  by  jt  subsequent  agreemept  between  the  p^rU^s^-rit  is  pot  compe- 
tent to  tbe  pawnee  to  sell  withoiit  a  proper  demand  and  notice.    lb, 

6.  A  notice  that  he  will  sell  u,nless  aja  ezo^sslT^  sum  b^  pfid  impedi^te)^;  is  not  such 
a  notice  as  will  justify  the  jiale.    lb. 

And  «ee  Bakkrupt,  1. 

COSTS. 

TauDotion  of, 

h  Artide7ef  tiMB  iNreetiMM  ^  th^Taying  lf«il»BV  o|  HUwy  9an»,  mu,  apfiUes  to 
tbe  Qoito  of  a  d^fmndani  who  ofataiAa  •  mrdiet  In  «  cmm  lri»d  betee  t^ie  S^eendaiy, 
when  the  sun  endoraal  on  the  writ  dow  not  swomd  9QI.    <hpltif  t.  Asasaf  ttvy,  447* 

ly  asi'iMSips  isi«M  itsh'sioiiy  nel  miottd  sfipe. 

4.  Tbs  deelaralloD  eontaived  tjbiea  bMMh«|,r^«  lor  «fvei«s  of  idfeping  im^  4m  «f on  a 
ifrining  iease,^2.  for  not  keeping  tbe  nwe  in  qipaiff^^^.  Jbr  ftot  proparly  workiAg.  The 
idetedant  sRfiMied  ^ndgnent  1^  jdefanU ;  /and,  npon  the  mtfmAim  of  »  wri>  ef  toi|«IP7>  the 
Jniy  gKFa  the  platotUfs  m,  damgee  on  the  Ikrtt  basMh*  W\  ffmd  iofimd  mijr  Amagn 
«»  lAe  sMMMul  andikiri  ibr«a<ile».*r-0eld  tb«»  the  pl«intiffs  W9Ke  »^«vthftles»  e^till^d  to 
the  expenses  of  witeesses  oalled  (be  pv^To  4jbeee  bimBhe^  irhei^  At .Ma«tmr  in  th«  egnreise 
•f  his  dIaeretioD  theoglit  miHiifial  aad  MOMtaif ,rT4h^  pM»l»ffi  betng  ffiatitled  nf  matter 
of  iair  to  neninal  jdapaisa  w  thsM  hciaehii.    JM$  v,  fi9$m§,  901* 

Ondmr  16  df  U  FiM.  c.  64, «.  i. 

3.  When  om  of  two  pl^ntWi  cafl4«i  wiAiB  aM  the  tlbfy  mitimi  the  iMftMMe  of 
twenty  mUes  firoaiibe  defsmdant^  an4  the  9«p  nvxirMad  in  »n4er  J90/,  i»  90»tii»et,  aid  6^. 
in  tort,  tbe  ease  U  one  «f  eoi|ewn»t  jAii4di«ti«B  wttbio  tkf^U^mfititm  »ti^9A  10 
Tiet.  e.  %6,    Bmt^it  F.  J^wlfw  3Ui. 

4.  Upon  «  notion  Cmt  i>osii«nder  the  15  A  U  Viet  «,64»f*4»(i^^  ap  mf^etasiAa  Ap- 
plication.to  a  jadge  a»  Chavben^  tbe  las^tif  i»n|t  bpitg  Wm  thf  eoprt  «4i  rftsvaaf 
«ntcriakwhiehwMre  need  Mow  lho|fidjg«»    fb* 

3.  In  an  aotUm  for  bnakin«  aAl  entering  t^  p]<lnt¥r>  ihQ»  #114  4iiM^UPf -)H>Wi4  with 
•«>iiiit  Air  aMAiiltiiig  the  vUilitif 'f  ptft, iOi*  «fCiMli|llt  »lMilf4  vM  •lU^  W»i  liberal 


(809  INDEX. 

COSTS  {eoMinu§d), 

pleu  of  joftUleattoa  to  eMh  ooiuity  tnd  the  plaintiff,  m  to  the  Mfanlt  upon  the  wifo,  nov- 
Msigned  ezcoM.  At  tho  trial  the  plaintiff  obtained  a  rerdict  for  40«.  for  the  ezeoM  in  the 
aasault.  The  judge  afterwardi  made  an  order  for  ooiti  under  the  15  A  16  Vict  e.  5^  a.  4^ 
on  the  ground  thai  the  eante  of  action  was  one  for  which  a  plaint  could  not  havo  bean 
entered  in  the  countj  courts — the  title  to  land  coming  in  qaestion.  The  court  act  aiida 
the  order.    Slaeimort  r,  Siggtp  700. 

COUNTY  COtJBT. 
Gonewrrent  JurudieUomm 

0ns  of  two  plaintift  wiAim  fiU  JmriadieHcn  of  tJU  coimfy  conrf.]— Where  one  of  two  pl^n- 
tiffi  resides  within  and  the  other  without  the  distance  of  twenty  miles  from  the  defendant, 
and  the  sum  rscoTcred  is  under  201.  in  oontract»  and  6^  in  tort,  the  case  is  one  of  eonear- 
rent  jnrisdictton  within  the  128th  section  of  the  0  A  10  Vict  c  Oi.  BeimtU  t.  BmUum, 
616. 
And  see  Co8T8|  4,  6. 

CROTDON  GAS  COMPANY,— See  Q^b  Compaht. 

CROYDON  IMPROVEMENT  ACT. 
Cotutmetiom  of  10  O.  i,  c,  latxiiu,  •.  27;-«See  Qa.8  Cokpatt. 

DAMAGES. 
Mtantrt  of, 

A.  deposited  a  dock-warrant  for  brandies  with  B.,  as  a  security  for  a  loan,  which 
was  to  be  repaid  on  the  29  th  of  January,  or,  in  default,  the  brandies  were  to  be  forfeited. 
On  the  28th,  B.  agreed  for  the  sale  of  the  brandies  to  C,  and  on  the  20th  delirered  to  him 
the  doek-warran^  and  0.  took  actual  possession  of  the  brandies  on  the  30th : — Held,  by 
Srle,  C.  J.,  Byles,  J.,  and  Keating,  J.,  that  the  proper  measure  of  damages  was  the  actual 
damage  A.  had  sustained  by  the  wrongful  oonyersion,  which,  as  there  was  no  intention  en 
his  part  to  redeem  the  pledge,  was  merely  nominaL 

But  by  Williams,  J.,  that  the  proper  measure  of  damages  was  the  ralue  of  the  thing  con- 
Tcrted, — the  bailment  haying  been  terminated  by  the  wrongful  sale.   Jokuton  t.  Suar,  330. 

DEDICATION. 

0/  kigkwajf  to  tJU  piilZtc,— See  Nuisahcb,  8,  4. 

DEED. 
Delivery  of. 

1.  A  deed  (which  by  arrangement  was  to  be  executed  in  duplicate,  one  to  be  prepared 
by  each  party  and  to  be  interchanged  between  them)  was  executed  by  the  grantee^  but 
not  attested,  and  was  by  him  sent  to  the  solicitor  of  the  grantors  to  procure  their  execu- 
tion ;  and  they  accordingly  signed,  sealed,  and  deliTcred  it : — Held,  that  this  was  a  com- 
plete delircry,  whereby  the  estate  passed ;  and  that  the  aboye  arrangement  did  not  render 
the  deed  an  escrow  until  the  duplicates  were  interchanged.    Kidnor  y.  Keitk,  35. 

Coiutntetion  of. 

2.  By  deed  of  1887,  A.,  who  was  tenant  for  life  nnder  the  will  of  one  &,  conveyed 
(under  a  power)  land  to  B.  in  fee,  with  a  resenration  out  of  the  grant  of  "  all  and  eyery  the 
seam  or  seams  of  coal  and  other  minerals  under  the  said  hereditaments  hereby  granted, 
with  i>ower  to  win,  work,  and  carry  away  the  same  under  or  oyer  any  part  of  the  sud  he- 
reditaments and  premises, — the  said  A«,  or  the  person  or  persons  for  the  time  being  enti- 
tled thereto,  and  his  or  their  assigns,  paying  to  the  said  B.,  his  heirs  and  assigns,  com- 
pensation for  any  damage  which  he  or  they  may  sustain  thereby,"  and  a  coyenant  by  A. 
that  he  had  not  done  or  permitted  any  act  or  thing  whereby  the  premises  or  the  title  thereto 
should  or  might  be  encumbered  or  pi^udlcially  affected.  And  B.  ctfyenanted,  for  hiwadf, 
his  heirs  and  assigns,  "  that  the  said  hereditaments  and  premises  hereby  oonyeyed,  or 
any  buiUtiuffe  now  or  keroafior  to  bo  oroetod  thereon,  shall  not  at  any  time  hereafter  be  need 
for  the  manufacture,  sale,  or  storing  of  any  combustible  matter,  or  for  the  purpoae  of  any 
offensive  trade  or  business,  the  side  walls  to  be  not  less  than  18  feet  high,  and  to  be  in 
uniformity  with  the  street,"  Ac  In  1844,  S.,  A.'s  testator,  had  demised  to  C.  and  D.  «  a 
ooUieiy  and  coal-mines  and  seams  of  coal,  as  well  opened  as  not  opened"  (iudnding  and 
comprising  all  seams  of  coal  under  the  land  conveyed  by  the  deed  of  1867),  with  ftUl  power 
to  the  lessees,  their  executors,  administrators,  and  assigns,  to  win,  work,  and  carry  away 
the  said  seams  of  coal  for  a  term  of  years  not  yet  expired.  The  plaintiff  became  possessed 
of  the  land  comprised  in  the  deed  of  1857,  and  built  four  houses  thereon  ;  and,  whilst  he 
was  so  possessed,  the  houses  were  injured  by  the  working  and  carrying  away  by  the  as- 
signees nnder  the  lease  of  1844  of  the  seams  of  coal  thereunder.  He  thereupon  bro«|^t 
an  action  againstA.,  claiming  compensation  under  the  reservation  eoatalned  In  th«  deed 
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of  1857.  The  defendant  (A.)  pleaded  Berenthly, — ea  to  so  moeli  of  the  count  ai  related  tp 
the  damage  and  i^joxy  done  to  the  part  of  the  said  pieoe  of  groand  on  whioh  the  laid 
honsei  were  built,  and  to  the  laid  hooaes,  and  to  the  compeniation  claimed  by  the  plain- 
tiff in  respect  thereof, — that  inch  damage  and  ix^jury  were  ooeaiioned  by  reason  of  the  laid 
honaei  baring  been  erected  thereon  :~Held,  that  the  compeniation  daose  in  the  deed  of 
1857  extended  to  homes  thereafter  boilt  upon  the  land,  and  consequently  that  the  scTenth 
plea  was  no  answer  to  the  declaration.    BerkUg  r.  Sh«/io,  79. 

DBBD  OF  ABRAKQSMBNT,— See  Bavkbupt,  4,  6,  6. 

BBFAHATION,— See  Slahdkr. 

BBHURRBB-BOOKS. 
IMi9€ry  o/,— See  Pbacticb,  S. 

DBVI8B. 

Comttruction  of. 

Judgment  of  the  Common  Pleas  in  Gardiner  v.  Jellicoe,  12  C.  B.  N.  8.  568  (B.  C.  L.  R. 
ToL  104),  affirmed.    170. 

DISCOVBRT,— See  Pbacticb,  S. 

DONBB  OF  THB  UNiyBR8ALITT,~See  Fobbi«i  JuDeHBur. 

DRIVBR. 

Dtfactng  lioente, — See  Notxcb  of  AoTXOir. 

EMPTIBS,— See  Railway  Cobpant,  1. 

KQUITABLB  PLBA,— See  Sbt-opf. 

BSCROW,~See  Dbbd,  1. 

BXBCUTION,— See  Bamkbupt,  2. 

BXECUTORS  AND  ADMINISTRATORS. 
Might  to  $ue. 

The  rule,  that,  in  order  to  entitle  a  party  to  sue  in  any  court  of  this  country,  whether  of 
law  or  equity,  in  respect  of  the  personal  rights  of  a  testator  or  intestate,  he  must  appear 
to  have  obtained  probate  or  letters  of  administration  from  the  proper  court  here,  is  subjeet 
to  this  qualification,  that  he  Is  suing  in  right  of  the  deceased.     Van^in  v.  Bouard,  841. 

FXRB  INSURANCB,— See  Ibivbahcb,  4^ 

VORBION  JUDGMENT. 
ffow  tn/orewi, 

1.  The  first  count  of  the  declaration  stated  that  one  V.,  a  French  subject  domiciled  in 
France,  drew  certain  bills  at  Orleans  upon  the  defendant  at  Paris ;  that  V.  endorsed  them 
to  one  B. ;  that,  the  bills  being  dishonoured,  B.  obtained  Judgment  against  the  defendant 
and  V.  in  an  action  thereon  in  the  court  of  the  Tribunal  of  Commerce  of  the  department  of 
the  Seine,  a  court  of  competent  Jurisdiction  in  that  behalf;  that,  according  to  the  laws  of 
France,  in  case  V.  satisfied  the  Judgment,  the  defendant  would  become  linble  to  pay  Y.  the 
amount  with  interest,  and  V.  would  become  entitled  to  the  benefit  of  the  Judgment  against 
the  defendant,  and  would  be  substituted  for  B.  in  all  his  rights  upon  the  same  against  the 
defendant,  and  entitled  to  enforce  the  same  for  his  own  benefit  against  the  defendant; 
that  afterwards  and  whilst  the  Judgment  was  In  ftiU  force  and  unsatisfied  by  either  the  de- 
fendant or  v.,  the  latter  died  in  France,  and  the  plaintiff,  his  widow,  became,  in  aocord- 
Biice  with  the  lawu  of  France,  "  the  donee  of  the  unirersality  of  the  real  and  personal 
estates  belonging  to  the  succession  of  V.  at  his  death,  and  thereby,  and  according  to  the 
laws  of  the  said  empire,  all  rights,  claims,  and  causes  of  action,  and  also  all  liabilities  and 
obligations  of  Y.,  rested  in  her  personally  and  absolutely,  and  she  became  according  to  the 
said  laws  liable  personally  upon  the  said  Judgment,  and  also  entitled  personally  and  in  her 
own  name  to  sue  for  and  enforce  all  the  rights  and  claims  of  Y.,  and  she  was,  according  to 
the  said  laws,  substituted  for,  and  placed  in  the  same  position  with  respect  to  the  defend- 
ant as  regards  the  said  bills  and  the  said  Judgment  thereon,  to  all  intents  and  purposes  as 
Y.  had  been  in  his  lifetime;"  that,  afterwards,  the  plaintiff  was  obliged  to  pay  and  did 
pay  the  amount  of  the  said  Judgment  and  interest,  and  thereupon  B.  delirered  to  her  the 
bills  and  the  record  of  the  Judgment,  and  the  plaintiff  then  became  and  was,  according  to 
the  laws  of  France,  entitled  to  the  benefit  of  all  the  rights  of  B.  upon  the  Judgment  against 
the  defendant,  and  entitled  to  enforce  the  same  against  the  defendant,  and  to  be  substituted 
for  B.  in  all  his  rights  against  the  defendant  in  respect  of  the  judgment,  and  the  defendant 
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iUBEIGN  JUDGMENT. 
Sow  en/orctd  (eontSnued). 
bMaine  indebted  and  liable  to  pay  tbe  plaintiff  the  amount  so  paid  by  ber,  with  interest ; 
that,  the  defendant  baring  neglected  to  pay  tbe  moneys  so  doe  from  him  to  the  plaintifl^ 
tbe  latter,  in  order  to  keep  alire  the  liability  of  the  defendant^  and  to  prerent  the  same 
from  being  barred  by  lapse  of  time,  and  also  in  order  to  giro  effect  to  and  enforee  h«r 
elaim  upon  the  said  Judgment,  took  proceedings  in  the  Tribunal  Civil  of  the  First  Instanoa 
of  the  department  of  the  Seine,  being  a  court  of  competent  jurisdiction  in  that  behalf  and, 
according  to  the  practice  and  procedure  of  that  court,  on  the  2d  of  April«  1802,  by  a<y  ndiMi- 
tion  of  the  court,  an  iqjunction  was  made  to  the  defendant,  in  tbe  name  of  law  jand  i94k> 
tioe,  to  pay  within  twenty-four  hours  to  the  plaintiff  certain  sums  for  principal,  intereeC, 
and  expenses ;  that  all  conditions  precedent,  Ac,  had  been  complied  with  to  jt&Htle  tl^ 
plaintiff  according  to  the  laws  of  France  to  be  paid  those. feferal  suns ;  and  that  thmj  re- 
mained unpaid : — Held,  on  demurrer  to  this  count,  that  it  sufficiently  disclosed  a  r^t  i^ 
the  plaintiff  to  sue  in  respect  of  the  cause  of  action  therein  mentioned  in  the  French 
,court9  in  her  own  najpie,  and  conpequently  th»t  it  was  competent  to  her  to  maintain  an 
action  here  in  respect  of  the  payment  so  made  by  her  after  her  husband's  death,  withovt 
taking  out  letters  of  administration  in  this  conntiy.     Vanqueiin  r.  Bouard,  841. 

2.  To  this  count  the  defendant  pleaded  that  the  bills  wwe  not  dcavn  at  Orlaaas,  mm  al- 
leged:—Held,  bad.    Ih, 

3.  He  farther  pleaded  (11),  that  the  sums  alleged  to  be  due  by  virtue  of  the  said  Judg- 
ment and  injunction,  and  under  the  circumstances  mentioned  in  the  count,  would,  aeeoBdiag 
to  the  laws  of  France,  form  part  of  the  succession  of  the  deceased,  and  be  assets  in  Iha 
hands  of  the  plaintiff  as  such  donee  of  the  universality  of  the  real  and  personal  eatoliw 
belonging  to  the  succession  of  the  deceased,  to  be  adminlitered,  such  donee  being,  ae&icd- 
ing  to  the  said  laws,  the  representative  of  tbe  deceased  in  France,  and  entitled  to  the  taU 
sums  of  money  in  her  representative  character,  and  not  otherwise : — ^Ueld,  a  hMd  i«le% 
upon  the  same  ground  that  the  count  was  held  good.    lb, 

4.  He  further  pleaded  (12),  that  the  Judgment  in  the  first  eoont  mentioned  was  a  Judge- 
ment by  default  for  want  of  appearance  by  the  defendant  in  the  oourt  of  the  Tribunal  40 
Commerce,  and  by  the  law  of  France  would  become  void  as  of  course  on  an  appe^raaoa 
being  entered : — Held,  bad ;  fpr  i^Mt  the  possible  contingency  of  the  Judgment  of  the  ibr- 
Aign  court  being  set  aside  there,  is  no  /uiswer  to  an  action  to  enforce  it  here.    lb- 

5.  He  farther  pleaded  (1.3)^  tb^t  ihfi  court  of  the  Tribumd  de  Commerce  wm  not  a  fioutt 
ef  ovmjpetent  jurisdiction  according  to  the  French  law,  because  the  defendant  was  Aot  a 
trader  when  he  accepted  the  bills,  and  because  the  bills  falsely  purported  to  be  drawn  d 
Orleans,  whereas  they  were  not  drawn  there,  nor  was  tiie  drawer  domiciled  there  at  tlia 
time  the  bills  were  drawn  .•—Held,  bad,— it  sufficiently  appearin|p  that  the  Tribunal  d» 
Commerce  had  jurisdiction  over  the  subject-matter  of  the  suit,  and  that  the  matt«a  allied 
in  jthe  plea  were  matters  which  (if  ihmj  de&ace)  might  ^nd  ought  to  have  been  set  up  by 
Wjij  of  d^f^ee  ^i  tb^t  eo^rt.     lb. 

6.  The  ffioofkd  count  state^^  that  certain  bills  of  exchi^nge  weve  drawn  ppon  tbe  defaadaat 
by  v.,  and  aooc^ted  by  bin^  and  dishonoured,  thf^t  y.  di^  and  the  plaintiff  was  aeeordins 
;to  t^e  laws  of  Fra,noe  **  the  doni^  of  the  universality  of  the  personal  fnd  re^  estalM  bo- 
longing  tp  the  succession  of  V./  and  thereupon  beeame  entitled  to  all  debtJ^  claiiaay  and 
ciaiMMS  /4  Afition  whysh  the  dece^k^  w^  enjtitled  to,  and  the  same  beeame  and  were  ae- 
tfording  ^  tb^  said  laws  vested  in  the  plaintiff  personally  and  absolutely,  in  the  saiM 
mannjBr  as  they  were  vested  in  V.,  and  the  plaintiff  was  entitled  to  demand  and  sua  far  ihm 
fame  in  her  o^n  name  ^d  in  her  own  rigbty  and  the  claims  and  rights  of  the  deceased  upon 
tlw  said  bills  became  vested  in  0ie  plfiintiff,  and  she  beoame  entitled  to  sne  the  defendant 
thereupon  in  b^r  own  name  and  in  h^r  own  right : — Held,  good,- it  suffieleotly  appearing 
that  the  plaintiff  was  entitled  to  s^e  upon  the  bills  in  her  own  right;  the  fact  of  her  being 
ihe  donee  of  ibe  universality  of  the  personal  and  real  estates  bdonging  to  the  sneoeasion 
.^f  her  deceased  husband  giving  her  by  the  laws  of  France  rights  different  from  thoea 
frbich  an  executor  or  administrator  has  in  this  country.    lb, 

7.  F.or  the  fame  reasons,  a  plea  (18)  to  the  second  count,  that  the  pl^nliff  was  not  ex- 
fiffaU>r  or  administrator  of  Y.,  deceased,  was  held  bad.    lb. 

8.  The  18th  plea»— to  both  eouats,— stated  th^t  Y.  luid  the  defendant,  in  Franee,  agreed 
IQ  p^rch^ae  for  their  Joint  beaeAt  a  debt  due  to  one  Q.,  and  charged  upon  Qertain  pr^pecljr 
in  France;  that  it  was  agreed  between  them  that  Y.  should  advance  the  pnrehaaa 
inoney,  and  that  the  defendant  should  acoept  the  bills  in  the  declaration  mentioned  aa  n 
A^uriJty  to  the  deceased  in  eaae  the  debt  shoi^d  not  reali^  the  amount  of  the  pnidMaa- 
^pney ;  tb^t,  except  as  aforesaid,  there  pever  was  any  value  or  consideration  for  tha 
aooeptance  of  the  bills ;  that  Y.  recovered  a  large  sum  in  respect  of  the  said  debt»  and 
retained  the  same;  and  that  the  share  thereof  belonging  to  the  defendant,  and  so  retained 
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rOBEIGH  JTTD6MBNT. 
J9bw  €m/ort€d  (eonftmied). 

by  y.y  WM  Bore  thui  fafidMit  to  Mtiaiy  Oediiii  of  V.  id  wtpM  of  fkn  Mid  jttd||iMlie 
,  and  billfl:— Hold,  tbat  thic  ploo  wu  %  good  uuwor  to^llieoWiv  Id  Om  MMnd  oMO^iT 
amounting  to  an  allegation  that  the  billa  wore  aoeonunodation  blUi  and  thai  th«v»ilta 
no  Talao  or  ooaaideratlon  for  their  aooeptanoa  ;■  but  that  U  afforded  no  anawer  to  th»  llrtt 
eonnt     Fonfiie^ia  t.  Samwrd,  341. 

0.  That  whieh  eonatitotea  a  defenee  in  the  feieign  oout  i<  net  ploMlnble  In  m  aoHon 
vpon  the  jadgaaant  ia  the  ooarta  of  thii  eonnttx*    Jh, 

V0RX8H0BB. 

The  powen  oonferred  vpon  loeal  eommiiiionen  or  looal  boarda  of  health  vnder  the  19  4 
11  Viet.  00.  84,  89,  or  nnder  any  fpeeial  aet,  for  regnlating  the  mode  of  bafiiing  on  the 
aea-fhore^  and  lioeniing  bathing-maehinei  there^  do  not  warrant  th«  Uoanaeea  of  idA'iii^ 
ohinei  in  plaeing  them  on  any  part  of  the  foreehore  whieh  ia  prirate  pwpag^*    Jhm't, 

PhUtM,  aoa. 

FKAQHT ^— dee  Hovkr  sab  aid  niiontTsft. 

YKoamLY  soonmr* 

1.  Bar  the  ir  «  18  TIM  e.  3^  4  1,  itWtf  pt<»TMM  f&M  all  afttlotff  agiialt  M^  id<^ 
•Habtlriaed  nadet  Ch*  Indnatrial  and  Ptetideat  fkkMUm  Aet,  186S  (15^  4  18  Vloi  d  1(1), 
ahall  be  eomaieiHied  itad  proi8e«t4d  agjtfMt  tha  r^ginwad  oflleei'Of  the  fodety,  or  agillbft 
the  tnuteoi  wbeie*  tkeva  it  no  i%gistaietf  otteei'.  ThaM  aeti  WiM  i^pMed  by  th8  ill  4 
28  Viet  e.  87,  the  8th  aeetion  of  whioh  protidiar'thtfl  <«fte  earfliofcte  of  reglatration  iMMl 
tait  in  the  aoeieff  al(  the  property  tbal^  liwy  al  the  tima  be  TMfed  in  any  penbn  in  Irnii^ 
ftff  tba  addety:  and  afi  legal  piiiMiMUIkgrfiUii  jfteMRa^  by  or  againtet  afa^  luoh  tt^0m 
of  other  oHeai'  oh  aedotuit  of  the  eoefety,  may  b^  proiedlrtad  by  ot  igalait  tha  ittd^lf 
in  ita  registered  name,  without  abatement:"— Held,  that  the  effeet  df  lueh  repehl  w»f  to 
#0^^!^  tho  itaambera  indlfidahlly  llaUa  to  M  tiled  in  i««pM«  of  a  oontraet  madb  by  the 
ioMe^  prior  to  the  paiMliiig  of  thd  rtpeUiDg  ael^  for  whidi  no  adtl<m  Wit  then  pendHbg. 
DmA  r.  MlTaHT,  18. 

%  A  beneSt  btfUdlag'  sfMfoty  y  boHttd  Vy  ordon  fiMf  Kaoeftihiy  r^Mbf  giVM  by  the 
aearelary,  though  not  tdndtitfhed  by  the  numbed  of  trttt8elrre^iM  by  tha  nil4a  for  tribi- 
aatiag  tlM  otdihary  bviteeM  of  th»  oMdpany,  oi*  afltteM  ia  tl8  miaut8-book.    Att^^Ht  t. 

eAMIKG* 

Tims  hofWiiiu* 

JMbMy  jMataHi^Mi  o/]-^It  if  noantWHf  ta«i  a«tta»ft»  flMn^ftaad  aVthdrifitil  of 
the  defendant,  to  plead  that  the  money  waa  paid  in  raepeet  of  loaiea  on  time  barsahvfor 
miniag  ahaiaawbleh  the  plateMff  had  made  a»bf8kerforthadeMdaltwMitkltdp«bOBa. 
J<9§mmrm§  r.  BUUnft  Sid. 

QAi^  coarAmr. 

rmtoMm/or/omUnf  tfrtoaM. 

By  the  Croydon  Improvemebt  Aet;  10  G.  4»  e.  IxziiL,  a.  27,  it  ia  anaatad,  tlmt,  if  tba 
eoihmiifionerf ,  or  any  eompany  or  other  penon  making  of  supplying  gaa  within  the  Uadta 
of  the  aet,  ehiJl  lulTer  any  impnre  matter  to  flow  into  any  itxaam,  4e.,  they  ihall  be  liaikla 
to  a  penalty  of  200L,  to  U  nttd  /w  ty  my  eomiioN  iufwmgr,  and  to  a  forther  penalty' of 
20(.  a  day  for  the  eonUnnanea  of  the  naliawiaftil^  ^aimi  to  ba  paid  to  tha  infonaar  af 
the  party  ii^aied,  aa  the  Juatleea  ihauld  think  flt  By  the  31ft  aeatlan  of  the  eaawwl(» 
Claaeei  Ae^  1847  (18  Viet.  e.  16),  a  like  penalty  ia  impooed  iqNm  Oe  wMbrfoiMrt  ^ 
any  ycMworfa  for  the  lame  offenoe^  whieh  penalty  ia,  by  i.  SS,  <«  to  ft«  tmomwd  ly  fiU  |M>%M' 
iato  wAoM  wi/li&r'  tuck  taftctanee  •AafI  6e  eoAMwetf,  or  wAom  itator  9kaU  he  /^ihd  ^  dl[|f 
iadlr  Ml :'' and  b^  ft  18^  •  dilfy  p«fth^y  ef  88t  18  IMiMii  «ft  thw  IM  th8  08MI^^ 
ii»nwyanai  aihg»atiaa^  taWgwa>8ii4  t>-l^^l8Mia•8r^*^lldd^  thi8?tfgi»<oi<i»>y8t- 
Ubiiihed  nnder  an  aet  of  parliament  in  whieh  the  proriatona  of  the  Gaaworfcf  Olaiiairiat 


ai#to8affpi(tMdf  alii  liM»t#  tha  pMMMiilMol8db>flkrlt-Tt8li^«       b«lno%tathoia 
hiipaaad^tli8l8€Kdr8^lMilt    fwy>t^  fWr0N»ii8d  OilinWdlil  ^il'awr <V»t Oiw^ 


«iftrb&Rs'  tiuit&8S  A(}f,  1847: 

OmMtrmcH^m  ^|— 43aa  Qam  CQWtAMJ. 
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GRATUITOUS  BAILEEi— See  Railway  Covpaxt,  1. 

HAGKNET  CARRIAGE,— See  Notxcb  or  Acnov. 

HASTINGS  IMPROVEMENT  ACT. 
Oonttmeium  o/2A9W.4,  e.  teet. 

The  powers  eoDferred  opon  local  eommiisloners  or  local  boards  of  health  ander  the  10  A 
11  VicL  00.  34,  89,  or  under  any  ipecial  act,  for  reguUting  the  mode  of  bathing  on  th« 
gea-ihore,  and  Hcenalng  bathing-machines  there,  do  not  warrant  the  licensees  of  soch  ma- 
chines in  placing  them  on  any  part  of  the  foreshore  which  is  private  property.  Jfacc  r. 
Phileox,  600. 

HIGHWAY,--See  Nuisamob,  9,  4,  5. 

HORSE,— See  Wabbantt. 

HUSBAND  AND  WIFE. 
J^roof  of  marriage. 

1.  In  order  to  sustain  a  plea  of  covertare,  the  defendant  swore,  that,  in  18ii,  she  w»« 
married  to  one  J.  L.  at  a  Roman  catholic  chapel  in  London  (both  parties  being  Romaa 
catholics) ;  that  the  ceremony  was  performed  by  a  priest,  in  the  way  in  which  Romaa 
catholic  marriages  are  ordinarily  solemnised ;  that  she  cohabited  with  J.  h.  for  several . 
years,  and  nntil  ho  went  to  Anstralia,  where  he  now  resided : — ^Held,  that  the  eonrt  and 

,  Joiy  might  presume  that  the  marriage  was  valid, -though  it  was  not  proved  either  by  oral 
testimony  or  by  the  eertifieate  given  by  the  priest  on  the  occasion,  that  the  place  where 
the  marriage  was  solemnised  was  licensed  under  the  0  A  7  W.  4,  o.  85,  s.  18,  or  that  the 
registrar  was  present, — the  contrary  not  appearing.    Sielul  v.  Lambert,  781. 

Liability  o/hueband/or  good$  eapplied  to  the  wife, 

2.  Where  a  wife  is  living  with  her  husband,  the  presumption  is,  that  she  has  his  anlhi- 
rity  to  bind  him  by  her  contract  for  articles  suitable  to  that  station  which  he  permits  ^r 
to  assume:  but  that  presumption  may  be  rebutted  by  showing  that  she  had  not  raeh  «*- 
thority.    Jolly  V.  Reee,  628. 

3.  In  1851,  the  defendant  forbade  his  wife  to  incur  debts  for  dothing  for  herself  and  two 
daughters,  telling  her  he  would  aUow  her  50/.  a  year  for  that  purpose,  in  addition  to  ^iL 
per  annum  which  was  settled  upon  her  to  her  separate  use.  In  1800  and  1861,  the  wi4i 
contracted  a  debt  with  the  plaintilTs  for  clothing.  The  plaintiifs  had  no  notice  of  the 
revocation  of  the  wife's  authority.  In  an  aetion  against  the  husband  to  recover  the  prVw 
of  these  goods,  the  jury  found  that  the  articles  supplied  were  necessaries  suitable  to  the 
estate  and  degree  of  the  parties;  that  the  wife's  authority  to  pledge  her  husband's  ere4Ut 
was  revoked  in  1851 ;  that,  if  the  115/.  per  annum  had  been  regularly  paid  V»  the  wi£i^  s^d 
applied  by  her  to  the  clothing  of  herself  and  daughters,  it  would  have  been  sufficient ;  that 
(beyond  the  651.)  it  was  not  regularly  paid;  and  that  so  much  of  it  as  was  paid  was  ia- 
sufficient  :-— 

Held,  by  Erle^  C.  J.,  WllUams,  J.,  and  WUles,  J.,  that  the  plalnttiTs  were  not  entitled  to 


Held  by  Byles,  J.,  that  they  were,— for  that  a  private  arrangement  between  husband  and 
wife  limiting  her  ordinary  and  apparent  authority,  without  notice  to  the  tradesman  who  has 
supplied  necessaries  to  the  wife,  is  no  answer  to  an  action  by  the  tradesman  against  the 
husband.    76. 
Cfmvejfanee  by  married  woman  ander  8^4  IT.  4,  c  74,  m.  91. 

4.  The  court  wHl  not  allow  the  wife  of  a  lunatic  to  convey  her  separate  estate,  under 
the  8  ft  4  W.  4,  0.  74,  s.  Ol,  without  some  explanation  as  to  the  nature  of  the  lunatic's 
property,  and  whether  It  contributes  to  the  wife's  support    In  re  Cloud,  883. 

IMMATERIAL  ALL£GATIQN,--See  Nxsuuhoi. 

INDUSTRIAL  SOCIETY,— See  FunirDLr  Socwrr,  1. 

I!^FANT. 
Ajppea/rance  by, 

,    I,  Although  the  Common  Law  Procedure  Aol»  1852,  binds  married  women  as  to  ap- 
.  p^araaoe  to  process,  itp  provisions  in  that  tespeot  do  Aot  apply  to  iafiuits.    Jarmau  ▼.  £«• 

cos,  474. 
2'  An  InliNit  baring  b^en  served  irith  a  writ  of  summons  la  a&  aetion  for  brsaek  of  pio* 
. ,  mV»  of  maniage^  the  plaintiff  <m  gu»rdiaB  haviac  besA  appolnlnd  or  tppeaxafeiea  caisnJ 

for  the  defendant)  signed  Judgment  and  gave*  notice  of  inquiry,  and  proceeded  to  aa  as* 

sessment  of  damages :— The  oourt  set  aside  the  Judgment  and  all  subsequent  pro9eediag% . 

for  irregularity.    lb. 


INDEX.  ^95 

IKFOBHER,— See  Gas  Comfaht. 

INJUNCTION. 

Under  ihe  Comwum  Law  Procedure  Act,  1854. 

A  luilway  eompuiy  baring  conveyed  to  A.  h  piece  of  land  abutting  on  tbeir  viadncty 
with  m  covenant  not  to  baild  within  six  feet  of  the  wall  of  the  riadnot, — the  oourt,  in  an 
action  against  A/s  widow  (who  took  by  aiiignment)  for  building  against  the  wall  in  breach 
of  the  eovenanty  in  which  action  she  had  snlfered  Judgment  by  dcfaolty  refused  to  grant 
an  ii^anction  against  her  commanding  her  to  remove  the  building;  It  appearing  that  it  had 
been  erected  by  her  undertenant^  and  consequently  that  she  could  not  obey  the  writ,  if 
granted.     The  London  and  South  Weetem  JRailteay  Company  T.  Webb,  iSO,  454. 

INSPECTION  OP  DOCUMBNTSy— See  Pbactiob,  5. 

INSURANCE. 

Warranty  of  eea-worthineee, 

1.  Three  steamers,  the  Bourdon,  the  Papin  No.  1,  ana  the  Papin  No.  6,  which  were 
intended  for  the  navigation  of  the  Danube,  were  insured  "at  and  from  Lyons  to  Qalats/' 
with  leave  to  call  at  all  ports  and  places  in  the  Mediterranean  for  all  or  any  purpose,  be- 
ginning the  adventure  at  Lyons,  Ac,  with  a  declaration  that  "it  should  be  lawful  for  the 
said  ships  to  proceed  and  sail  to  and  touch  and  stay  at  any  ports  or  places  whatsoever, 
and  with  leave  to  tow  and  be  towed,  without  being  deemed  any  deviation,"  Sto,, — war- 
ranted to  eail  on  or  be/ore  the  Ibth  of  Auguet,  1861. 

The  Papin  No.  6  left  Lyons  on  the  24th  of  July,  and  arrived  at  Marseilles  on  the  30th. 
The  Bourdon  and  Papin  No.  1  left  Lyons  on  the  2d  of  August,  and  arrived  at  Marseilles, 
the  former  on  the  7th,  the  latter  on  the  8th.  All  three  vessels  were  In  a  fit  and  proper 
state  for  the  voyage  down  the  Rhone  to  Marseilles,  but,  from  the  nature  of  the  navigation, 
^  they  could  not,  on  leaving  Lyons,  be  in  a  state  of  readiness,-H«  to  masts  and  sails,  chains 
and  anchors,  sea  erew,  Sto,,  ->for  the  sea  portion  of  the  voyage  to  Galats. 

They  all  left  Marseilles  properly  manned  and  equipped  for  the  residue  of  the  voyage  on 
the  23d  of  August, — the  intermediate  time  having  been  consumed  in  the  sea-equipment, 
and  in  procuring  the  surveys  and  permit  to  depart  required  by  the  French  law,  which 
could  only  be  obtained  at  Marseilles.  This  delay  the  Jury  found  not  to  have  been  ur rea- 
sonable : — 

Held,  that  both  the  implied  warranty  of  sea-worthiness,  and  the  express  warranty  to 
sail  on  or  before  the  15th  of  August,  were  complied  with.    BouiUon  t.  Lupton,  113. 
Delay  in  voyage*  , 

2.  As  to  the  Papin  No.  6,  which  arrived  at  Marseilles  on  the  30th  of  July,  it  appeared 
that  she  might  have  been  got  ready  for  sea  several  days  earlier  than  she  was,  but  thaf.  the 
captain  deemed  it  prudent  to  detain  her  at  Marseilles  in  order  that  all  three  vessels  might 
depart  in  company.  The  Jury  having  found  that  this  was  a  reasonable  cause  of  delay  as 
to  that  vessel,  the  court  refused  to  disturb  their  verdict    lb, 

"  Particular  Chargte." 

3.  Bacon  was  insured  from  New  York  to  Liverpool  on  a  policy  declaring  it  to  be  "  war. 
moted  free  from  average,  unless  general,  or  the  sbip  be  stranded,  sunk,  or  burnt."  In 
vhe  course  of  the  voyage,  the  vessel  encountered  bad  weather,  and  the  master,  for  the  pre- 
servation of  the  ship  and  cargo,  put  into  Bermuda,  where  on  survey  the  vessel  was  found 
to  be  so  much  damaged  that  she  could  only  be  repaired  at  an  expense  exceeding  her  value 
when  repaired ;  and  she  was  accordingly  sold.  Surveys  were  then  held  upon  the  cargo, 
in  order  to  determine  what  should  be  sent  on  and  what  sold.  Part  of  the  bacon  was  found 
too  much  damaged  for  re-shipment,  and  was  sold :  the  rest  was  re-shipped,  and  arrived* 
partially  damaged  at  Liverpool.  The  assured  claimed  against  the  underwriters  the  differ- 
ence between  the  original  freight  and  the  increased  flight  on  the  portion  so  carried  on,  the 
warehouse-rent  incurred  at  Bermuda,  the  expense  of  the  surveys  on  the  goods,  and  the  coo- 
perage on  those  forwarded, — all  which  charges,  except  the  eooperage,  it  was  admitted 
upon  a  case  stated  for  the  opinion  of  the  court  (who  were  to  draw  inferences)  that  down 
to  the  date  of  the  policy  in  question  it  was  the  custom  of  underwriters  to  pay,  under  the 

->^  name  of  **  particular  charges,"  upon  policies  in  the  same  form : — Held,  upon  the  autho- 
rity of  The  Oreat  Indian  Peninsular  Railway  Company  v.  Saunders,  1  B.  4  8m.  41, 2  B.  A 
Sm.  260,  that  the  underwriters  were  not  liable  for  any  of  the  above  charges ;  and  that  th« 
oireumstance  of  the  goods  being  of  a  perishable  nature  did  not  oonstitute  any  snbstan* 
tial  distinction  between  the  two  oases.  Booth  v.  Oair,  291. 
CoMtruetion  offire-poliey, 

4.  A  Are  policy  was  effected  on  a  iteamihip,  with  her  tackle,  Ae.,  « lying  in  the  Vietoria 
Bocks,  London,  with  liberty  to  go  into  dry-dock,  and  light  the  boiler-flrea  once  or  twioa 
during  the  currency  of  this  policy."    Adjoining  but  not  belonging  to  the  Yiotoria  Boeki 


M6  INSS3L 

INSURANCE. 

Con9truetion  tf  fir^^polieif  {ctmtinued). 
Ib  A  "  pontoon  "  graTing-dock.  This  being  £aiuid  of  ininAeiant  oapaeitj  to  take  in  ti« 
restel  in  qaestion,  she  was  tawed  for  repair  to  a  dry-dock  about  two  miles  bigber  up  lih* 
rlTer,  for  the  purpose  of  going  into  which  dock  it  was  necassarj  to  remore  the  lower  half 
of  her  paddle-wheers.  Thia  was  done  in  the  Victoria  Docks.  Hec  xepaiia  being  (wiUi 
the  exception  of  some  internal  fittings X  completed,,  the  Teste!  wias  taken  out  of  the  dry- 
dock  and  moored  in  the  rivei^  where  she  remained  ten  days  (found,  by  the  jury  not  to  b« 
an  unreasonable  time}  for  the  purpose  of  baying,  her  paddle-wheels  replaced.  Whilst  bo 
moored,  she  was  destroyed*  by  air  accidental  flrct — XTeTd,  that  the  policji  only  attached 
upon  the  vessel  whilst  fn  Che  Ti'otorhi  Docks,  or  in  a  dry-dock,  or  whilst  going  to  and  re- 
turning f^om  a  dry-dock,  but  not  dsriBg*lies  stky-m  Mas  riiMV  ftnr  a.dUfbMnC  pupoae^CBd 
consequently  that  the  insurers  were  not  liable  for  the  loss.  Ptarwm  r.  Tkm.  i 
Union  Anuranes  Company,  304. 

cNTERRMilTOiCIV^— fievPBiroivcr,  §. 

XQINT-STOCK  GOMPiiirY. 
LialnlU^  of  dirmiovfi>r  mnitmitm  mado^  ly  tJm  mtmU»r%  tmdmr  tkaiw  o 

A  prospeetua  o£  a.  prejeeted  eempaay  ft>»  th»  eauwyanoe  ef  mm^inmtm  tto*  Biitfib  Co- 
lumbia contained  stalamanta  eaUulalfed.  to  UidAaa>  iataadlss  eaigrantk  ta  briieva  that 
arrangements  had  been  perfected  fortfae  al^fe  in.Tia]iv  asuLisriliBg  theaa  to  take  ta^eia 
for  theic  paNacpa  and  tha  pobKa  to-  pnroiiasoi  sham..  Shi»proqiBetn»wn»aliowtkby  tbo 
secretary  to  the  defondaotaM  and  they  wane;  ashed  tai  allow  thoir  noaear  to'  be  : 
therein,  aatdirectom;.  to  wihioh  thesr^  cnnsentod,.  «•»  6eM»^<  fMa^^ffsd  (thafr.  is|. 
with.  200  paid-ufi  abarea  o£  the  nominai  Talner  of  IM,  eaeh)  and.  mdowtmfiwtL  Thau  oaoMa 
were  aeoordingljfi  inserted^  and.  tiia'  pToaneetna  pnbUshad  and  adverttoedi  la  Ifca  Timm : —  » 
Held,  that,  from-  these  faots^  thai  jorgrt  weaa  wiammta*  in  Meadnff  thaft  oao-  wkft  eea- 
tracted.  with.  the>  seeretary  foa  ai  paasagu^  anJt  paid,  hto  maaoyy  ay*  Hie  jtfito  ef  tiMrcpie- 
eentatioaa  coutoiaBd.  i»  the.  praapaotnv  did  a»upoB>tke<eaedltei  thaiMaadfeatfe^aaAooB- 
asquently  that  ha>waaieiUidodto  aaa  them  foa  aihraaeh  aff  antk  ssMlaaah     CaUmgtmmd  ▼. 

JUDGES'  NOTES.     . 
Oh  moving /or  new  fna2.. 

It  is  not  necessary  to  BaTO  a  copy  of  the  judge's  notes  ai  lt«  time  of  moving  for  a  new 
trial  in  a  cate  triedj,  under  a  ludge's  order,  before  a.eoiintx  ooart.  MomUom  t.  Woo^, 
457. 

JVOaS'B  OSDHK 

Vargingt — Sea  PteAimcs^  7V 

LANDLORD  AND  TENANT. 
fHttrt—for  rtni. 

1.  There  is  no  illegaliiy  in  diatrainSng  for  reiBt  by  eliflibln8.0T«r  a  foma^  md  ao  i^ialai^ 
access  to  the  houae  by  an  open  door.    Eldridgo  t.  StoMg,  468. 

2.  The  broker  haying  been  forcibly  expelled,  regained  poasaaaiea  by  forea  aftea  va  ia« 
torral  of  three  weeka :— Held,  that  he  was  jnatifled  ia  ao  doing ;  and  thai  it  waa  a  (piea- 
tlon  for  the  Jury  whether  by  staying  out  so  loag  ha  had  abandoned,  the  diinnia    A. 

fiIB1EL« 

Pnvntgvw  floMMHii  icinCiew. 

1^  Int^roH  or  duty,]  A  oonraunleation  made  boni  fideupon  any  anldeet^mattoriirwliieh 
Ao  part7  eommonieatlng  has  an  tnfervee,  or  in  refereaee  to  which  ho  bas^  or  honestly  be^ 
llavea  he  baa,  a  thrtg,  ii  pririlisged,  if  made  to  a  person  barings  a  eorresponding' taftrex 
or  dutgt  aUhottgb  it  contain  criminatory  matter,  wfaieU,  wftlhratr  this  priytfege,  woald  be 
BlanderTyns'  and  aetionable^     Whittleg  ▼.  AdamB,  39K. 

3.  A.,  a  well-estoeme«F  member  of  a  eongregation  in  London  notorioaaf^rita  extteme 
high*ohursh  notions,  being  on  a  ytsit  to  a  Mtk  H.  (also  a  member  of  tfar  same  oongiega. 
tibn),  who  wasrestding-for  a- time  at  ff.,  in  Berkshhre^  wia  by  fter  introduced- to  B.,  the  lee- 
ttor  of  the  parish,  a  gentleman  of  similar  religioaa  tendbneiea;  The  latter  introdneod' A.  to 
OBw  of  bis  parisUonera,  ar  finner  narned^  F:,  with  whom  A.  soon  boeaue  on  tbrnia  of  Inti- 
macy, staying  on  sereral  oooaaiont  at  F/lr  farm  wRli  dilKrent  memben  of  hit  fkmily. 
After  the  lapse  of  some  months,  F.,  eoneeiving  that  he  had  gnninil  of  complaint  agaiaii 
Ml  with  rejEaid  to  some  prirato  traoaaetfona  which:  lia  eommnnieated  to  B.,  bienghi  an 
aetlen  against  A.  for  board  and  lodging  and  thw  |nfoe  of  a  horse  wbiefr  he  allbged  had 
tea»boe9btof1riBl.l7A^  Ai.  lealsledthe  elaiB  as  to  the  beard  and  lodgfaig  on  the  givnnd 


LIBEL. 

Privileged  eomtnunieaiion  {continued), 
that  lie  m&d  liis  fiunilj  Ind  Tmrided  «t  V.^s  fkrm  »  pMVti  and  sot  » lodgers,  and  the  olaim 
as  to  the  <faorBe  on  the  -groand  that  he  had  ^nlj  talcen  ft«pon  trial  In  ithis  tfUrte  of  things, 
mte  C,  one  of  the  onrvtes  t>f  the. London  'congregaltlon,  mDte  to  B.  askteg  him  to  oon- 
sent  to  aet  with  hhn  as  arbHtratOT  in  the  dispute  between  ¥,  vnd  A.  B.  decKned ;  where- 
upon G.  again  wrote  to  liim,  urging  \t  upon  him  as  a  flwred  dnty  to  aid  in  averting 
wliat  he  called  a  acandaS  Arom  a  member  of  liis  (€.^)  oovgregation.  In  reply  to  this  let- 
ter, B.  wrote  to  G.  giving  him  lis  reasons  fbr  decffining  to  aet  «s  aAHtrator,  imputing  to 
A.  rery  gross  misoondnot,  and  adding,  "  I  thhik  it  mj  dntf  to  vannak  him  to  you."  This 
letter  haTing  been  handed  bj  G.  to  A.,  and  the  latter  baring  oommeneed  an  action  for 
a  libel  against  B.,  B.  came  to  London,  and  called  on  'M.n.  H.,  to  wht>m  he  detailed  some  of 
Che  charges  against  A.  That  lady  intimated  her  conTiotion  that  B.  was  mistaken  in  his 
opinion  of  A.,  bnt  said  she  would  see  Mm  on  the  subject  and  couimunicate  with  B.  the  re- 
sulty  adding  that  Bbe  was  quite  sure  A.  would  tell  her  the  truth.  Mrs.  H.  afterwards 
wrote  to  B.  (with  A.'s  knowledge),  telling  him  that  A.  denied  all  the  charges  alleged 
against  him,  and  reiterating  her  confidence  in  A.'s  integrity.  B.  thereupon  wrote  in  an- 
swer to  Mrs.  H.  substantially  repeating  the  charges,  saying,  as  to  one  of  them,  that  there 
.  was  not  a  shadow  of  doubt  but  that  the  complaint  was  correct,  and  that  if  A.  denied  it  in 
the  witness-box  he  would  be  indicted  for  peijury.  This  letter  was  also  handed  to  A.  (who, 
knowing  it  was  coming,  called  on  Mrs.  H.  for  it),  and  a  second  action  was  the  result  Tho 
two  actions  having  been  consolidated,  the  jury  at  the  trial  found  that  the  charges  oou- 
tained  in  the  letters  were  unfounded,  but  that  B.  was  not  actuated  by  malice : — Held,  that 
both  letters  were  privileged,  on  the  ground  that  they  were  written  by  the  defendant  in  what 
he  believed  to  be  the  honest  discharge  of  a  social  and  moral  daty,  and  on  a  subject-matter 
in  which  the  writer  had  an  interest  in  making  the  communications,  and  the  persons  ra- 
spectively  receiving  them  had  an  interest  in  the  receipt  of  them,— Byles,  J.,  confining 
his  judgment,  as  to  the  second  letter,  to  the  latter  ground.     Whiuley  v.  Adam*,  892. 

8.  On  the  recommendation  of  one  E.  (who  was  superintendent  of  the  Horticultural  8<)«i- 
ety*s  gardens,  and  in  the  habit  of  recommending  gardeners  to  its  members),  K.  hired  7.  in 
tliat  capacity.  Being  dissatisfied  with  him  after  some  monthe,  he  gave  him  notice  to 
leave  his  service,  and  called  upon  E.  to  recommend  him  another  gardener  in  his  place. 
Shortly  afterwards  K.  wrote  to  E.  a  letter,  complaining  of  F.'s  eonduct ;  In  which  letter, 
amongst  other  things,  he  said,— *' On  Saturday  I  had  another  scene  with  F.  in  my  gar- 
den. He  was  extremely  violent,  came  towards  me  several  times  with  an  open  clasp-knife 
in  his  hand,  and  eyes  starting  from  the  sockets  with  rage,  a  perfect  raving  madman. 
I  was,  fortunately,  accompanied  by  my  upper  servant.  He  accused  me  of  having  opened 
a  letter  of  his,  ftc.  I  think  it  right  that  you  should  be  informed  of  F.'s  violent  conduct, 
as  you  might  unwittingly  recommend  him,  without  being  aware  of  his  temper  and  faults." 
In  consequence  of  this  letter,  E.  refused  to  employ  F.  in  the  society's  gardens,  as  he  before 
had  done,  and  but  for  the  letter  would  have  done  again : — Held,  that,  assuming  that  the 
relation  between  E.  and  E.  was  such  as  to  warrant  a  communication  on  the  subject  of 
F.'s  conduct,  the  above  letter  was  excluded  from  the  privUege,  by  reason  of  excess.  Fryer 
V.  Kinnerglejf,  422. 

LICENSE. 

iMder  Navkney  Carringt  Aet^—f^  Nofiei  or  Acnoir. 

LOCAL  GOVERNMENT  ACT,  1BS«. 
OwietruetioH  r/ 21  A  22  Vict,  e,  US,  •.  U. 

The  72d  section  of  the  Public  Health  Act,  1848  (11  A  12  Vict  c.  63),  inquired  oertain 
notices  to  be  given  to  the  local  board  of  health  before  the  laying  out,  making,  or  building 
upon  any  new  street.  This  provision  is  repealed  by  the  Local  Oovernment  Act^  18&8 
(21  A  22  Vict.  c.  98),  except  (s.  9)  as  to  "proceedings,  matters,  and  things  respectively 
begun  or  made"  under  any  section  of  the  former  act : — Semble,  that,  where  the  proper  no- 
tice had  been  given  and  plans  lodged  under  the  PaUie  Health  Act,  this  was  a  "matter 
•r  thing  begun  or  made,"  within  a.  9  of  the  Local  OovemiMBt  Ac^  alUiough  little  or  noth- 

•      ing  appeared  to  have  been  done  towards  the  formation  of  4ha  streets  of  which  nodee  had 
been  given.     FetluM,  app.,  Berridge,  resp.,  257. 

LUNATIC. 

dmveyance  by  wife  of, — See  Husbahd  And  Win,  4. 

MANDAMUS. 

Under  the  Common  Law  Procedure  Aet,  1852,— See  knmrfLAMvn,  4. 
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MARKET. 
Regulation  of, 

1.  The  62d  seetion  of  the  Barneley  ImproTement  Act,  3  G.  4,  o.  zxr.,  impoeed  %  pea- 
alfcy  for,  amongst  other  thingt,  exposing  for  Mle  In  any  of  the  atreete,  Ao.,  of  the  town 
any  meat,  Ac,  so  m  to  project  orer  or  upon  any  foot  or  carriageway,  Ae.  The  63d  ae^^ 
tion  provided  that  no  person  should  be  snbjeet  to  any  penal^  under  the  act  for  plaeiaip 
any  stall  or  exposing  prorisions,  Ac,  for  sale,  so  as  sueh  stalls,  Ac,  be  placed  in  sach  part 
of  the  streets,  Ac,  as  should  be  appointed  by  the  oommissionerc  And  the  64th  seetioa 
provided  that  no  person  should  be  sulgeot  to  any  penalty  under  the  act  for  placing  any 
stall  or  exposing  provisions,  Ac,  for  sale  in  sueh  parts  of  the  streets,  Ac,  as  should  haw 
been  theretofore  used  for  that  purpose  at  the  times  of  the  usual  fairs  and  markets  within 
the  town,  Ae.  In  the  year  1853,  a  local  board  of  health  was  constituted  in  Bamsley  nnd«r 
the  Public  Health  Act»  1863  (16  A  17  Vict  c  24),  who,  by  cerUin  by-laws  duly  allowed  and 
published,  appointed  certain  places  for  markets  for  certain  descriptions  of  goods  on  mar- 
ket-days, and  imposed  penalties  for  the  breach  thereof  :~Held,  that  the  provisions  of  tlia 
local  act  did  not  exempt  from  such  penalties  one  who  violated  these  by-laws  by  expoa- 
ing  for  sale  meat,  Ac,  at  a  place  other  than  that  so  appointed  by  the  local  board  of  health, 
— ^notwithstanding  the  spot  where  such  meat,  Ac,  was  so  exposed  for  sale  was  a  plac* 
where  such  articles  had  for  a  long  series  of  years  been  sold  by  him  and  others.  Savage, 
app..  Brook,  resp.,  264. 

tiUiurhance  of  right*  in,  and  removal  of. 

2.  From  time  immemorial,  until  lately,  a  weekly  market  had  been  held  in  the  High 
Street  of  Bridgnorth.  The  market  belonged  to  the  corporation  of  Bridgnorth,  who  were 
also  lords  of  the  manor  in  which  the  borough  is  situate.  The  plaintiff  was  the  owner  of  a 
house  in  the  High  Street;  and  he  and  the  previous  owners  and  occupiers  of  that  house, 
as  well  as  several  other  occupiers  of  houses  in  High  Street,  had  from  time  immemorial 
erected,  on  market-days,  stalls  opposite  their  respective  houses,  and  had  exposed  thereon 
goods  for  sole  in  the  market,  or  let  the  stalls  for  hire  to  others  who  had  done  so :  and  bo 
payment  had  ever  been  made  to  or  claimed  by  the  corporation  for  stallage  or  for  toUs  of 
thiivgs  sold  at  such  stalls,  though  they  took  tolls  of  similar  produce  exposed  elsewhere  in 
the  market  The  corporation  removed  the  market  to  another  place  within  the  borough,  at 
a  small  distance  from  the  High  Street,  and  so  necessarily  injuriously  affected  the  intereeta 
of  those  who  had  rights  in  the  old  market :— Held,  that  the  plaintiff  was  entitled  to  main- 
tain an  action  for  the  unlawful  disturbance  by  the  corporation  of  his  enjoyment  of  this 
right, — which  was  probably  conferred  in  consideration  that  the  holding  of  the  market  must 
necessarily  diminish  on  market-days  the  trade  and  custom  of  the  shops  kept  in  sndi 
houses,  and  the  shopkeepers  were  therefore  privileged  to  advance,  as  it  were,  their  shops 
into  the  market  itself  by  having  stalls  in  the  street  commensurate  with  the  fronts  of  their 
houses,  and  consequentiy  that  the  enjoyment  of  the  stalls  by  the  owners  and  ooonpiers 
of  the  houses,  and  those  licensed  by  them,  was  sufficiently  connected  with  the  enjoyment 
of  the  houses  to  satisfy  the  rule  acted  upon  in  Ackroyd  v.  Smith,  10  C.  B.  164,  and  Bailey 
V.  Stephens,  12  G.  B.  K.  8.  91,  that  no  right  can  be  annexed  to  a  house  or  land  which  is 
unconnected  with  the  eigoyment  or  occupation  thereof.  EUit  v.  Tke  Mayor,  Sm,,  of 
Sridgnorth,  52. 

8.  Held  also,  that  the  removal  of  the  market  was  not  justifiable  under  the  Public  Health 
Act,  1848  (11  A  12  Vict  c  63).  or  the  Local  Government  Act,  1858  (21  A  22  Viet  e.  98), 
inasmuch  as  the  power  to  provide  market-places  conferred  upon  the  local  board  by  the 
60th  section  of  the  last-mentioned  act,  is  expressly  qualified  by  the  proviso  that  no  market 
shall  be  established  so  as  to  Interfere  with  any  rights  enjoyed  by  any  person,  without  his 
consent    lb. 

MARRIAGB. 
Proof  of,— See  Husbahd  ahd  Wife,  1. 

MASTBR  AND  SERVANT. 
Authority  of$trvant  to  warrant  a  horte. 

In  an  action  for  the  breach  of  a  warranty  on  the  sale  of  a  horse  by  the  servant  of  a  pii> 
vate  owner  at  a  fair, — Held,  that  a  letter  from  the  plaintitTs  attorney  to  the  deltadaa^ 
referring  to  the  alleged  warranty  and  averring  a  breach  of  It,  and  an  answer  from  tha 
defendant  simply  denying  that  there  had  been  any  breach  of  warranty,  afforded  evideaoa 
whence  the  jury  were  justified  in  finding  that  the  servant  had  authority  in  fact  to  warraat 
Militr  V.  Lawton,  834. 


HBASURS  OF  DAMAGES,— See  DAVAns. 


INDEX.  899 

Memoranda. 

Judgtt. 

Death  of  Cresswell,  J.,  1. 

WightmAD,  J.,  581. 

Promotion  of  Wilde,  J.,  1. 

Appointment  of  Pigott,  B.,  2.  f 

Shee^  J.,  581. 
Attom^  and  Solieitor-OentraL 

Reiignafcion  of  Atherton,  A.  6.,  2. 

Promotion  of  Palmer,  S.  Q.,  2. 

Appointment  of  Collier,  8.  G.,  2. 
Queeti*9  OouhmL 

Cooke,  Gray,  Powell,  Loch,  2. 
PatmU  of  Pree^tUtue, 

Ballantine,  Beijt.,  681. 

MINE. 

Right*  of  adjoining  mine-otoHen, 

Tbe  owner  of  a  mine  at  a  higher  level  than  an  adjoining  mine  has  a  right  to  work  the 
whole  of  his  mine  in  the  nsaal  and  proper  manner  for  the  purpose  of  getting  oat  the  min- 
erals in  any  part  of  his  mine;  and  he  is  not  liable  for  any  water  which  flows  by  gra- 
Titation  into  sneb  adjoining  mine  from  works  so  eon'dncted.  Bat  he  has  no  right  by 
pumping  or  otherwise  to  be  an  aotire  agent  in  sending  water  from  his  mine  into  the  ad  • 
joining  mine.    Baird  ▼.  WiUiam9on,  378. 

Compentation  for  damage  in  working, — See  Dkkd,  2. 
And  see  Coal-miiibs. 

MISTAKE  OF  FACT,— See  Morar  had  aop  received. 

IfONET  HAD  AND  RECEIVED. 
Money  paid  under  mistake  offaei. 

Certain  bales  of  cotton  were  consigned  by  merchants  at  Madras  to  London  for  the  ac- 
count of  their  correspondents,  the  plaintiffs,  who  were  merchants  at  Liverpool,  under  bills 
of  lading  having  in  the  margin,  pursuant  to  the  course  of  business  at  Madras,  a  note  of  the 
measurement  and  the  amount  of  freight  On  the  ship's  arrival,  the  plaintiffs'  brokers  sent 
the  cotton  to  a  wharf  with  a  copy  of  the  bills  of  lading,  another  copy  of  the  bills  of  lading 
being  forwarded  to  the  plaintiffs.  According  to  the  ordinary  practice,  the  wharfinger,  on 
receiving  the  cotton,  measured  it,  and  sent  a  note  of  the  measurement  to  the  defendants, 
who  were  the  ship's  brokers  {one  of  them  aUo  being  the  owner).  The  defendants  as  brokers 
made  out  a  freight-note/  adopting  the  measurement  from  the  wharfinger's  note,  which  in 
consequence  of  the  swelling  of  the  bales  on  the  voyage  was  considerably  more  than  the  Ma- 
dras measurement  in  the  margin  of  the  bills  of  lading.  The  freight-note  so  made  out  was 
sent  by  the  defendants  to  the  plaintiffs'  brokers,  who,  assuming  it  to  be  correct,  paid  the 
amount,  and  reoeived  credit  fur  it  in  their  account  with  their  principals;  and  the  defend- 
ants setUed  the  ship's  accounts  upon  the  supposition  that  all  was  right  The  plaintiffs, 
on  balancing  their  accounts  with  the  Madras  house  at  the  end  of  the  following  year, 
discovered  for  the  first  time  that  they  had  overpaid  the  defendants  to  the  extent  of  88^  8s. 
Zd.,  and  brought  an  action  to  recover  it  back : — Held,  that,  the  money  having  been  paid 
under  a  mistake  of  fact,  the  plaintiffs  were  entitled  to  recover  it  back /rom  the  owner  of  the 
ehipf  but  not  as  against  the  two  defendants  as  ship's  brokers,  who  had  settled  accounts  with 
the  owner  in  the  bon&  fide  belief  that  the  payment  had  been  rightly  made.  Shand  v. 
Orant,  324. 

MONET  PAID,— See  Gaviico. 

NAVIGABLE  RIVER. 

Jiuitanee  in, — See  Nuisahcb,  1.  . 

NEGLIGENCE. 
In  navigating  veeeeh. 

The  declaration  stated  thai  the  plaintiffs  were  possessed  of  a  telegraphic-cable  for  the 
transmission  of  messages  between  Dover  and  Calais  by  means  of  electricity,  part  of  which 
cable  was  by  charter  of  the  Crown  lying  at  the  bottom  of  tiie  sea  within  three  marine  miles 
of  the  shore ;  that  the  defendants  were  possessed  of  a  certain  ship  on  the  high  seas,  and 
so  carelessly  navigated  the  same  that  their  anchor  fonled  and  ii^ured  the  cable.  Plea, 
that  the  telegraphic-cable  was  lying  in  the  high  seas  more  than  three  marine  miles  from  the 
shore^  and  out  of  and  beyond  the  realm,  dominion,  sovereignty,  and  jurisdiction  of  the 
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NBGLiaENCB., 

In  navigating  vtettU  {continued). 

QaMn ;  tbut  the  defendants  were  Swedes,  and  the  ressel  a  Swedish  ressel ;  tibst,  in  the 
nsual  and  ordinary  coarse  of  navigation,  she  was  proceeding  on  a  voyage  fh>Ba  Spain  to 
a  nort  in  Sweden,  and  in  the  nsual  and  ordinary  course  of  narigafilon  oast  aaebor ;  that, 
wiihottt  any  default  of  the  defendants,  the  anchor  dragged,  and  in  being  raised  Iweame 
entangled  with  and  injured  the  telegraphic-cable;  that  there  was  no  baoy  or  mark  U> 
show  the  spot  in  which  the  telegraphic-cable  was  lying,  and  that  its  position  aad  exist- 
ence were  wholly  unknown  to  the  defendants  and  those  baring  the  nanageBent  aad  direc- 
tion of  the  vessel  and  anchor.  Second  replication,  that  the  defendants  co«ld  aad  eogbt 
to  have  known,  and  had  the  means  of  knowing,  and  bat  for  their  negtigenoe  aad  want 
of  ordinary  care  would  have  known,  the  position  and  existence  of  the  telegrapfaie-eable, 
and  that  it  was  through  the  carelessness,  negligence,  and  want  of  ordinary  or  any  eat*  that 
they  did  not  and  would  not  know  or  use  the  means  of  knowing  of  its  positioa  and  exist- 
ence ;  that  the  anchor  was  not  oast,  got  up,  dragged,  or  entangled  in  the  dae  eowvse  of 
navigation,  as  alleged,  but  contrary  to  the  due  coarse  of  navigation ;  and  that  the  defend- 
ants, by  their  mariners  and  servants,  with  such  means  of  knowledge,  and  with  a  culpa- 
bU  and  nnlawful  omission  to  use  the  said  means  of  knowledge,  and  out  of  and  contrary  te 
the  due  coarse  of  navigation,  by  and  through  the  carelessness,  mismanagement^  and  eal- 
pabU  want  of  knowledge  of  the  defendants  and  their  mAriaers  and  servants,  committed  the 
I^VAnces  in  the  declaration  mentioned.  Third  replication, — ^as  to  so  much  of  the  pica  as 
alleged  the  grievances  complained  of  to  have  been  committed  out  bf  the  realm,  dominion, 
sovereignty,  and  jurisdiction  of  the  Queen, — that  one  end  of  the  said  telegraphie-eable 
was  fastened  to  the  soil  of  the  county  of  Kent,  and  that  the  said  grievances  were  eonuntt- 
ted  within  three  miles  of  the  shore,  and  not  more  than  three  miles  from  the  shore,  as  la 
the  plea  alleged.  New- assignment  (as  to  part  of  the  plea),  that  the  plaintiffs  sued,  not  onl  r 
for  causes  of  action  in  the  plea  admitted,  but  also  for  oanses  of  aetion  committed  witbim 
three  miles  of  the  shore;  and  also  for  that,  after  the  servants  and  mariners  of  the  d#> 
fondants  were  informed  and  had  express  notice  of  and  knew  the  position  and  existence  «C 
the  telegraphic-cable,  and  were  warned  and  cautioned  that  they  would  injure  the  aasMs,  the 
defendants,  through  the  carelessness  and  negligence  of  themselves  and  their  mariners  and 
servants  in  that  behalf,  and  contrary  to  their  duty  in  that  behalf,  so  negligently  and  im- 
properly, and  without  using  due  or  ordinary  or  any  csre,  and  with  more  force  and  violence 
than  was  necessary,  disentangled  the  sincfaor  and  cable  of  the  defendants  from  the  tele- 
graphic-cable with  such  carelessness  and  negligence  that  by  means  thereof  the  sanse  was 
ii^ured  as  in  the  declaration  mentioned :— Held,  on  demurrer, — that  the  declaration  was 
good,  by  reason  of  the  imputation  of  negligence ;  that  the  plea  was  good,  as  an  argu- 
mentative traverse  of  the  negligenee  charged  in  the  declaration ;  that  the  second  replica- 
tion was  a  good  traverse  of  the  plea ;  that  the  third  replication  was  bad,  inasmneli  as  it 
traversed  an  immaterial  allegation  in  the  plea;  and  that  the  new-assignment  was  good. 
The  Submarine  Teiegrapk  Company  r.  l>icibtoN,  T59. 

iriW-A88IONMBNT,..fiee  NsouonMec 

STBIf  TBIAL. 

It  is  not  necessary  to  have  a  copy  of  the  judge's  notes  ai  Ae  time  of  motimg  for  a  new 
trial  in  a  case  tried,  under  a  judge's  order,  before  a  oonniy  coorL  Morrisom  v.  Wookty, 
457. 

irOTICB  OP  ACTION. 

For  an  act  done  under  the  authority  of  a  etatute, 

1.  To  entitle  a  defendant  to  notice  of  action  under  a  statute,  he  must  honestly  intend  to 
put  the  law  in  motion,  and  really  believe  in  the  existence  of  a  sUte  of  facts  which  if  tbey 
existed,  would  have  justified  him  in  doing  as  he  did.     Beath  v.  Brewer,  803. 

2.  The  24th  section  of  the  Hackney  Carriage  Act,  6  4  7  Vict  c.  86,  empowers  the  pro- 
prietor of  a  cab,  if  he  has  any  complaint  against  his  driver,  to  summon  him  before  a  mag- 
istrate, who  may  endorse  the  nature  of  the  offence  on  his  license :  and  the  47tk  aeetaon 
provides  that  a  notice  of  action  shall  be  given  where  a  party  is  sued  for  **  anything  done 
vnder  the  authority  of  the  aet  t"— Held,  that  a  eab-proprietor  who,  witfaoni  snmmoning 
the  driver  before  a  magistrate,  defaeed  his  license  by  writing  on  it  that  he  had  bean  dis- 
missed for  damaging  his  cab  and  bringing  home  no  money,  was  not  enUtlnd  te  a  netiee  of 
aetion,  inasmuch  as  he  eoaid  not  have  honestly  intended  to  put  the  law  ia  motion  er  leally 
believe  that  he  was  acting  under  the  aathority  of  the  ataiuie.    Jd, 

NOTTINGHAM  CANAL  COMPANY,— See  Cahaj.  Act. 


INDEX.  tM 


KUISANCB. 

fm  a  nawipable  rivtr, 

L  One  who  ereets  or  keeps  Greeted  on  tlM  ibom  of  a.BaTigaUe  rirer  betwwn  higit  and 
low-water  mark  a  work  fbr  the  more  conTonlent  vie  of  his  wharf  a^Joinin^  whiek  work, 
either  from  its  original  defeetire  eonstmction  or  from  want  of  repair,  presents  a  dangerovs 
(hidden)  obstraotion  to  the  narigation,  is  responsible  for  an  injury  thereby  oeeasloued  III  a» 
baiie  eoming  to  the  wharf;  without  any  dalhiiU  on  ti»  psrt  ef  the  penous  in  ekarge  of  it 
WkiU  ▼.  Pkiiiipm,  S46. 

3.  The  defendants  wem  posaeaaed  of  a  wharf  aknltiBg'  ea  the  rlrvr  Thames',  the  leSl  in 
front  of  which  was  for  the  mora  eonrenient  aeeess  thereto  exearated  by  their  predeeesaor, 
who  plaeed  there  a  eampshed,  a  stmotare  of  piles  and  planks  to  keep  np  the  adjoining 
soiL  This  eampshed  was  originally  improperly  eoastmcted,  and  was  suffered  to  be  tmC  «rf 
repair.  A  barge  of  the  plaintiffs  was  bronghi  to  the  whasf  for  tha  purpose  of  reealfdag 
goods  by  means  of  the  wharf  crane  from  a  schooner  which  was  moored  alongside  and  waa 
discharging  her  cargo  at  the  wharf,  and  those  in  charge  ef  her,  not  being  aware  of  thee«- 
iatenoe  or  the  condition  of  the  eampshed,  so  moored  the  barge,  that,  on  the  tide  reeedingv 
she  came  upon  one  of  the  piles,  which  forced  a  hole  in  her  bottom,  and  the  barge  and^ito 
contents  were  damaged :— Held,  tha^  these  fkets- disclosed  a  duty  In  the  defbndants  te  keep 
the  cBBpihed  in  repair  or  giro  notice  of  the  danger,  and  a  breach  of  that  duty  for  which 
they  were  responsible  in  damages ;  and  that  it  was  immaterial  whether  or  not  the  plain- 
tUfr  paid  for  the  use  of  the  wharf  or  the  orane.  A. 
Adjohkwy  a  \ighway: 

9.  If  a  highway  is  dedicated  to  the  public  with  a  dangerous  obstruction  upon  it»  aucfi  as 
would  hare  been  a  nuisance  if  placed  upon  an  ancient  wij, — as,  a  flight  of  steps,  or  n^pro- 
jeeting  flap,— no  action  can  be  maintained  against  the  person  dedicating  it  for  an  ii^usy 
caused  thereby.    RohbxM  r,  Jbn««,  221. 

4;  Ifor  will  an  action  lie  against  the  owner  of  a  house  haying  a  coTcred  area  a^joiaSag 
n  public  footway,  which  area  was  in  existence  before  and  at  the  time  of  the  dedication-  ef 
the  highway,  and  waa  dedicated  to  the  public  befbre  the  last  General  Highway  Aoti  fbr 
an  injury  to  an  individual  from  the  giving  way  of  the  ooTCfing  of  the  area  in  consequence 
of  the  wear  and  tear  occasioned  by  public  user.    lb, 

6.  In  1880,  houses  were  erected  on  land  adjoining  a  new  road  conatruoted  at  a  high  \istel 
as  an  approach  to  a  new  bridge  across  the  Thames.  Between  these  Houses  and  this  road 
was  a  space  which  was  corered  over  (as  a  means  of  aeeess  to  the  houses)  by  a  flagging  in 
which  were  gratings  to  let  light  and  air  to  the  lower  part  of  the  bulldlDgp,  which  formed 
separate  feenementSi  the  entrance  to  which  was  upon  the  lower  level  at  the  rear.  The  space 
so  covered  had  become,  by  dedication  prior  to  the  General  Highway  Act,  5  A  6  W.  4,.c«  50, 
s  pnrt  of  the  public  footway,  and  was  used  aa  such  by  the  public  In  1882,  in  coaae- 
quenevofa  large  number  of  persons  congreguting  upon  the  spot,  the  flagging  and  grat- 
ing in  front  of  one  of  the  houses  (having  become  weakened  by  user)- gave  way,  and  ■•- 
veral  persons  were  precipitated  Into  the  are*  befow  (a  depth  of  about  thirty  fbet),  and' one 
of  them  was  killed :— Held,~in  an  action  by  fhe  widow  of  the  deceased,  under  Lord  Camp- 
Bell's  Act,  9  A  10  Tict.  c.  93,~that,  there  being  under  the  circumstances  no  legal  liahUity 
OB  the  lessee  of  the  houses  to  keep  the  surface  of  this  way  in  repair,  the  action  wa»  not 
maintMnable,— the  gulph  at  the  side  of  the  causeway  being  the  result  of  the  road  befasg 
raised  by  the  makers  of  it,  not  by  the  land  at  the  side  being  excavated  by  the  proprleten 
of  it:  and  that  the  artificial  character  of  the  flagging  and  grating  did  not  make  it  mofe  or 
Ibar  m  way  to  be  repaired  by  the  parish,    fh, 

9,  M  Ikndlord  who  lata  m  house  in  a  dangcRHis  sikte,  is  aot  liable  to  the  ttooaaf  a  eas- 
tousrv  or  guests  finr  accidents  happening  In  oonaaqaanet  during  the  term.    A. 
And  sea  <§±v  Compakt. 

OBITUART,~See  MaMOBAVDA. 

OmOTAL  ASBI&NBB. 
£imbii(tf  vfffoT  ooatKdaCfon  fa  entf^an  craffvii;— 8Mr  B MBKim^  t, 

PAPBR-BOOKS. 
IMiwrjf  ^,— See  PaAcnca,  2. 

PABTICULAB  GHARGB8,— Bee  I«aoRMC%  4. 

PAftZHaBflHIP. 


▲,  B.,aBd  0.,  v«^thaC<M^sb«ri»fiivltBMMI.  WMli  af  g«ad^«rb^ 
^Ivad^aataiey  tb^piafll*  W  h»  dlvMa*  wmmHam^^m  —ill  of  IHflr  mmaXMp-^ 
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PARTNERSHIP. 

What  eon»titute9  {continued).  I 

B.  andO.  rMponsible  for  goods  bought  bj  A.  to  f^raiah  bb  quote  of  the  eargo.     Beap  r. 
Ihhton,  460. 

[PATRON. 

The  right  of  a  patron  to  pretent  to  a  benefice  is  a  legal  right,  Babjeei  in  its  ezereiM 
to  the  bishop's  right  to  examine  into  the  fitness  of  the  presentee,  and  to  reject  him  for  •nffl- 
cient  gronnd.    Bukop  of  Exeter  y,  diarehaU  (H.  of  L.),  857.] 

PAWN,— See  Coiryissioii. 

PLEDGE. 
Poyoer  o/mU,  on  cie/aii/r,— See  CoNYBBlloir. 

POWER  OF  SALE,~See  CoiryiRBioir. 

PRACTICE. 
Pleading  eeoeral  mature, 

1.  A.,  assuming  to  be  the  owner  of  land  over  ^hich  eight  other  persons  claimed  rigb'a 
of  common,  enclosed  it.  In  order  to  assert  their  claim,  the  eight  signed  a  document  pro- 
fessing to  authorise  each  other,  and  B.  and  C.  ae  agente/or  all  and  each  of  tkem,  to  entftr 
upon  the  land  and  remoye  the  fences,  which  B.  k  C.  accordingly  did.  Separate  aetioiu 
haring  been  brought  against  the  eight  for  this  trespass, — each  was  allowed  to  plead  wtx^ 
eral  pleas  justifying  under  the  titles  of  the  other  seven,  as  well  as  under  his  own  title. 
Chureh  T.  Wright,  750. 

Delivery  of  paper-booke, 

2.  The  only  proper  place  for  the  delivery  of  paper-books,  is,  the  judges'  Chambers,  ht 
Seijeants'  Inn.    HoweUe,  app.,  Wynne,  resp.,  11. 

Dieeovery  and  inepeetion  of  doeumente. 

3.  An  application  for  a  discovery  of  documents  under  the  50th  section  of  the  Commea 
Law  Procedure  Act,  1854  (17  A  18  Vict.  c.  125),  must  be  made  upon  the  afildavit  of  ci# 
party  to  the  eauee,     Chrielophereon  v.  Lotinga,  809. 

4.  Herschfeld  v.  Clarke,  11  Ezch.  712,  confirmed.    lb.  • 

5.  Upon  a  motion  for  an  inspection  of  the  plaintiiFs'  books,  which  the  defendant  al- 
leged to  be  necessary  for  the  purpose  of  establishing  a  set-off  in  respect  of  eommissioa 
which  he  claimed  on  sales  effected  by  the  plaintiffs  through  his  introduction, — The  court 
granted  the  rule,  although  the  plaintiffs  swore  that  there  was  no  agreement  to  allow  tha 
defendant  any  commission  :  but  held  that  the  plaintiffs  were  entitled  to  seal  up  all  tboaa 
parts  of  the  books  which  they  pledged  their  oath  that  the  defendant  had  no  intarest  in. 
Bull  T.  Clarke,  851. 

Interrogatoriee  under  17  <ft  18  Viet,  e.  125,  «.  51. 

6.  It  is  no  objection  to  interrogatories  under  the  51st  section  of  the  Common  I«aw> 
Procedure  Act,  1854,  that  the  answers,  if  given  in  the  affirmative,  will  show  that  the  exe- 
cution of  a  deed  upon  which  the  defence  is  founded  was  obtained  by  fraud.  Ooodmam  v. 
Holroyd,  889. 

Varying  Judge' »  order, 

7.  The  defendant's  goods  having  been  taken  under  a  fi.  fa.  after  the  debt  and  costs  had 
been  paid  by  another  party  liable  upon  the  same  instrument^  be  applied  to  a  judge  to  set 
aside  the  execution.  The  judge  made  the  order,  but  imposed  as  a  term  that  the  defemdaml 
ehould  bring  no  action.  Having  availed  himself  of  the  order  so  as  to  get  the  sheriff  to  with- 
draw  from  possession, — Held,  that  the  defendant  could  not  afterwards  move  to  set  aside  io 
much  of  it  as  restrained  him  from  bringing  an  action.     Wilcox  v.  Odden,  837. 

At  Chamber; 

8.  Affidavit.y-V^on  a  motion  for  costs  under  the  15  A  16  Vict  e.  54,  s.  4,  after  an  an* 
successful  application  to  a  judge  at  Chambers,  the  plaintiff  must  bring  before  the  eoart 
all  relevant  materials  which  were  used  before  the  judge.    Bennett  v.  Benham,  616. 

PRINCIPAL  AND  AGENT. 
Agent*$  right  to  eommieeion. 

A.,  a  clerioal  agent,  was  employed  to  sell  an  mdvowson  for  B.  upon  the  terms  eontaiaed 
in  a  circular  in  which  it  was  stipulated  that  the  commission  should  become  payable  apaa 
the  adjustment  of  terms  between  the  oontraoting  parties  in  every  instance  in  whieh  aay 
information  had  been  arrived  at»  or  any  partioulan  bad  been  given  by,  or  aay  eemmvni- 
cation  whatsoever  had  been  made  fh>m  A.'8  ofiSee,  however  and  by  whomsoever  the  na^ 
tiation  might  have  be^  ponduotedf  ikod  notwithstanding  the  bosineM  might  have  baea 
subsequently  taken  off  the  beoksy  or  the  negotiation  might  have  been  eoaoladed  in  oania- 
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PRINCIPAL  AND  AGENT. 
Agmaft  right  to  eomminiom  (eontintied), 
qneoca  of  oommnnioiiions  previonily  made  firom  other  aj^ncies,  or  on  information  other- 
wise deriredi  or  the  principals  might  hare  made  themselTes  liahle  to  pay  eommission  to- 
other agents ;  and  that  no  aeeomwutdatian  that  might  6«  affonUd  a§  to  (tsM  o/  pagment  or 
advGHCo  thould  rttard  the  pagmmt  of  commtMion.  A  contract  of  sale  haring  been  ar- 
ranged through  A.'s  agency,  and  duly  exeented,  and  a  deposit  paid  on  the  14th  of  Ooto- 
ber,  1862,  the  residne  of  the  pnrohase-money  being  payable  on  the  81  st  of  December, — 
Held,  that  A.  was  entitled  to  his  commission  at  all  erents  on  the  Slst  of  December,  al- 
though the  full  poTchase-money  had  not,  for  some  nnezplained  reason,  then  been  paid. 
Lara  r.  Bill,  46. 

PBINOIPAL  AND  8U&BTT. 
Liabiliig  o/aurttg, 

1.  The  defendant  executed  a  bond  u  sorety  to'  an  insnrance  company  for  the  fidelity  of 
A.,  who  was  appointed  an  agent  of  the  company  at  Adelaide,  and  who  was  abont  to  and 
afterwards  did  enter  into  partnership  (as  meoshants)  with  B.,  also  an  agent  of  the  company 
at  that  plaeeu  The  condition  of  the  bond  was,  that,  if  A.,  his  heirs,  executors,  Ac,  should 
well  apd  truly  pay  and  account  for  ail  moneys  reoeiTed  bg  Aim,  the  obligation  should  be 
Toid : — Held,  that  the  defendant  was  not  responsible  under  this  bond  for  moneys  reoeiyed  by 
the  firm  of  A.  4  B.,  notwithstanding  he  was  aware  at  the  time  he  signed  the  bond  that  A. 
was  about  to  become  partner  with  B.    Jfottl«/Sor«  t.  Llogd,  203. 

2.  Held,  also,  that  the  surrounding  or  '< co-existing"  circumstances  were  admissible  for 
the  purpose  of  explaining  what  might  be  ambiguous  in  the  condition,    lb. 

PRiyiLEGBD  COMMUNICATION,— See  LiBSL.    Slavdbs. 

PBOPIT  A  PRBNDBB. 

What  tunouMtu  to  a  grant  of, 

A.  agreed  with  B.,  that  B.  might  dig  and  cany  away  cinders  firom  a  certain  cinder-tip, 
the  property  of  A.,  B.  paying  A.  a  certain  price  per  ton  ^— Held,  that  this  agreement  need 
not  be  by  deed.    Smart  v.  JonM,  717. 

PROMOTIONS,— See  Msvobaxda. 

PROYIDBNT  60CIBTY,— See  FnixiinLT  Soonrr,  1. 

PUBLIC  COMPANY,— See  Jonrr-STOOK  Compast.    Railwat  Cokpaht. 

PUBLIC  HEALTH  ACT,— See  Local  QormmxMwn  Aot,  1858. 

[QUARE  IMPEDIT. 

1.  In  quare  imjtedit,  upon  a  refection  of  the  patron's  presentee^  the  bishop's  plea  must 
state  not  only  that  the  presentee  is  not  a  fit  person,  but  also  in  what  respect  he  is  not  fit, 
and  state  it  in  such  a  manner  as  will  enable  the  patron  to  take  issue  on  the  objection,  and 
a  proper  tribunal  to  Judge  of  its  soundness.    Bithop  of  Extttr  t.  Marahall  (H.  of  L.),  857. 

2.  An  allegation  In  the  plea  that  the  bishop  had  good  reason  to  .belicTc  that  the  pre- 
sentee had  been  guilty  of  an  attempt  to  commit  simony  is  not  sofllcient  i—Semhlt,  that  a 
plea  alleging  presentation  by  the  bishop  as  on  a  lapse  must  allege  notice  to  the  patron 
of  the  circumstances  under  which  the  bishop  would  so  claim  to  preseo  t    76.  ] 

QUEEN'S  PRISON  ACT. 

Judgment  of  the  Common  Pleas  in  Gore  v.  Grey,  18  C.  B.  K.  8. 188,  aflirmed.  Gor9  t. 
(7rqr>587. 

RAILWAY  COMPANY. 

Comditicint  on  ^hieh  goodt  carried  6y. 

1.  Any  condition  limiting  the  liability  of  a  railway  eompany  as  carriers  must  be  a 
condition  just  and  reasonable  in  the  Judgment  of  the  court,  and  must  be  set  out  in  a  writ- 
ten (or  printed)  contract  signed  by  or  on  behalf  of  the  consignor  of  the  goods.  Aldridge 
T.  Th4  Great  Weetem  Ruilwag  Compang,  682. 

2.  Certain  packages  called  "empties"  were  deliTored  to  a  railway  company  to  be  car- 
ried to  a  place  beyond  their  line,  the  person  by  whom  they  were  deliTered  signing  on 
the  consignor's  behalf  a  printed  note  containing  the  following  among  other  conditions : — 
"  1.  The  company  will  not  be  answerable  for  the  loss  or  detention  of,  or  damage  to,  wrap- 
pers or  packages  of  any  description  charged  by  the  company  as  'empties.'  2.  Nor  in 
respect  of  goods  destined  for  places  beyond  the  limits  of  the  company's  railway ;  and,  as 
respects  the  company,  their  responsibility  will  cease  when  such  goods  shall  have  been 
deliTcred  over  to  another  carrier  in  the  usual  course  for  further  conveyance.    Any  money 
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BAILWAT  COMPANY. 

Conditiont  on  tokiek  goocU  carried  6y  {continued)* 
whioh  maj  be  noeLred  by  the  company  as  paTmeiil  for  the  eoareyaaee  of  goods  beyond 
their  own  limits  will  be  so  noeiTed  only  for  the  eonyenienoe  of  the  eonsignors,  and  for 
the  purpose  of  being  paid  to  the  ether  carrier.  $.  The  company  will  not  be  liable  for 
any  loss  of  or  iJ^nry  to  articles,  except  on  proof  tiiat  such  loes  or  ii^ory  was  occasioned 
by  the  n^gleot  or  defanit  of  the  company  or  its  serrants."  The  goods  were  carried  doly  to 
Gloiieester,  when  the  defendants'  line  ended,  and  were  there  headed  orer  to  the  Hidlaad 
Baliway  Company  in  ftirther  proseeation  of  the  transit,  after  which  the  detention  and  dam^ 
age  of  whioh  the  plaintiff  eemplained  took  place : — Held^  that  the  second  of  the  abore  eon- 
ditioni'discharged  the  defendants  from  liability  in  respect  of  the  damage  and  detention 
eomplained  of.  Aldridge  y.  The  Great  Weetem  Railway  Company,  5^2. 
j  3.  Held,  also,  that  a  signature  of  the  special  contract  by  a  '' railway  a^ni"  empUjmi 

I  by  the  consignor  to  deliyer  and  by  the  company  to  receiye  the  goods  Ibr  them,  ia  a  taft- 

dent  sigttalnre  to  lalltfy  the  Tfh  seetion  of  fjhe  EaUway  TrHle  Ae^  I9M.    Ik. 

4.  SembU,  that  libe  company  were  net  to  be  eoasidered  as  mere  gfataitoas  balleet  be- 
eanse  the  ''empties"  are  carried  f^  of  charge,— the  oonlraet  Ibr  payment  fbr  the  iame 
packtges  #hett  forwarded  ^M,  iactadlng  a  eontritft  or  engagMneit  9m  th«tr  piit  to  Sake 
ao  additfonal  charge  for  retomittg  ffaem  when  empty.    Ih. 

Meiiem  under  file  BailtKif  Tmjk  Aef,  18M. 

5.  There  is  no  obligation  on  a  railwaty  company,  whether  at  eommen  law  or  midtt  the 
Railway  Traffic  Act»  1854,  to  carry  goods  otherwise  thaa  aeeopibg  to  Ihelr  proltostoK.  i» 
re  (Made  and  tke  Nbrik  MSaetem  Raiheay  (hmpattf,  680. 

6.  Therefore,  it  is  competent  to  them  to  restrict  their  eoel  traHe  to  the  carriaga  of  eoals 
for  coHiery-owneri,  from  the  pit's  month  to  sUtions  where  saoh  ooUiery-owaers  hay*  eelU 
or  depots  appropriated  to  them  for  the  reception  and  sale  of  their  coals,  and  to  deelina  to 
carry  coals  from  stotion  to  station,  or  for  eoo^si«reAafite,— snch  an  arraDgemeat  heiag  «■- 
sential  to  the  regulation  of  the  large  traffic  in  that  article,  and  the  compeny  ao^  Wbg 
M  common  carriers"  of  coal.    Aidridge  y.  The  (heat  Weeterm  ^aUmof  Cbiyaayy  M2. 

7.  Re  Ozlade,  1  C.  B.  "S,  S.  464,  eenirmed.    lb. 

RAILWAY  TRAFFIC  ACT,— See  Railway  CovPAmr,  8,  5,  6,  7. 

REGISTRAR  IN  BANKRUPTCY,— See  Bakkbvpt,  8. 

REGISTRAR  OF  MARRIAGES,— See  Hvsbakd  An  Wm,  1. 

RES  JUDICATA,— See  AdhumIiTT  Conair* 

REVOCATION. 
0/wif^e  autkerUf  to  dkarge  her  kwabetmd/et  ateeM«riei^<— See  HusftAMa  Aa»  Wifb,  X 

ROMAN  CATHOLIC  CHAPEL. 
Marriage  ta^-^See  HusaAHD  AMD  WiFl,  1. 

SEA-SHORE,— See  FoasBVon.' 

SEA-WORTHINESSy— 8eaI«auBAa«Sy  !• 

SET-OFF. 
0/ unliquidated  damagee. 

In  an  actloa  by  assignees  of  4  banknipt  to  feeeyer  the  priea  of  machinery  npplied  by 
the  bankrupt, — the  court  allowed  the  defendant  to  plead  an  equitoUe  plea  ef  eel-«ff  for 
unliquidated  damages  arising  out  of  the  same  contract    Makekam  y.  Crote,  847. 

SHIPPING. 

Qmner^e  ri^  to  freight,  tkowgh  eargo  dantaged, 

1.  It  is  no  answer  to  an  aetion  by  a  shipowner  agahMt  tha  ehartetor  to  reeoyar  ftaight, 
that,  by  the  faotU  of  the  master  and  cfsw,  and  their  t^Ufsat  and  aasUlfel  nayigalian  ef 
the  yessel,  the  cargo  (coal)  was  damaged  io  at  apaft  aniyal  at  the  part  of  diaehatge  to 
be  then  there  of  less  yalne  than  the  ftaight,  aod  thai  tha  ehavtorsv  abaadoaad  il  to  the 
ship-owner.  Dakin  y.  Oaley,  84^ 
LiaMitg  ofeo-cmnere. 

3.  The  ship's  husband,  or  maaaglag  owner,  is  an  ageat  appoiated  by  the  other  own- 
ers to  do  what  Is  aeoeesary  to  eaabie  the  ship  to  preeeeato  her  teyi^  and  eai»  IMght. 
Marker  y.  Bighleg,  27. 

8.  Where,  therefore,  the  ship's  hasband  aad  maaaging  aimer  earned  a  baU*boad  to  be 


SHIPPINa. 
LiahtHtj^  ofto-^twmtf  (eontinfud), 
giren  in  the  Admiralty  Coari,  in  the  namM  of  bis  eo*owner  and  hinuMll^  in  a  wiU  for  a 
eolUfion,  and  the  foii  tamiBated  in  favow  of  tho  f lainilfi^  and  tiie  bail  wan  oalled 
vpon  to  pay  daaaga^  inAtratt^  and  ooiU:— Hold,  tba*  tfaa  ao-owner  wai  naponaibla  to 
tba  bail  for  tbe  moaiy  ap  paid.    Bmrhw  v.  UigkjUji,  27. 

i.  Bjaobartu-paxty  tbaobartanr  bonad  bimadf  to  laadai  Ha¥aBa  <'a  fall  and  com- 
plete  cargo  of  sagar  and  other  lawful  produee."  Certain  goods  wan  amuaeratedi  inolad- 
ing  timber,  and  certain  rates  of  freight  were  mentioned ;  and  the  charter-par^  proceeded, 
<'  other  goods,  if  any  should  be  shipped,  to  pay  in  proportion  to  the  forgoing  rates,  ecMpI 
fshat  might  6«  tkipped  /or  broken  •towxge,  vhieh  •kouldpoy  m  muiomarjf  (half  ftelght). 
k/uU  cargo  of  mahogany  logs  was  shipped,  but  no  broken  stowage  waa  tappHed  to  flU- 
vp  the  interstices,  and  tiie  ressel  waa  obliged  in  consequence  to  retain  (hfarty  tens  of  bal- 
last :— Held,  that,  it  being  impossible  to  ship  a  "  ftall  and  complete  cargo,"  widwoC  broken 
stowage,  the  charterer  was  bound  by  his  contract  to  fttmish  it.  V6U  r.  JfecA*,  7M; 
BiU  of  lading, 

6.  Contract  tn.]— By  a  bill  of  lading  the  Tcssel  was  to  be  unloaded  in  regular  turn  :— 
Held,  that  the  conaignor  was  liable  for  her  detention  beyond  her  regular  turn,  although 
there  was  no  express  contract  for  demurrage  in  the  bill  of  lading.  Cawthron  t.  Triekut, 
7M. 

6.  Maatcf^e  right  to  aue  on.]— Held  also,  that,  where  the  master  waa  part-owner,  but  had 
the  entire  control  and  management  of  the  ship,  paying  his  co-owner  a  third  of  the  net 
profits,  it  was  competent  to  him  to  sue  in  his  own  name.    /6. 

And  see  Hohst  bad  ahd  bsobiybd. 

SLANDBR. 

Privileged  eommnnication, 

1.  A.,  suspecting  B.  of  stealing  meat  from  his  shop,  accused  her  of  haying  done  so  fa  a 
one  being  by  at  the  time).  B.  thereupon  applied  to  a  police-magistrate  for  a  summi^f 
against  A.  A.  meeting  a  third  person,  who  was  in,  the  shop  at  the  time  the  supposed  larcouy 
was  committed,  told  him  that  proceedings  had  been  taken  against  him,  and  said  to  him, 
—"You  were  in  the  shop :  did  not  you  see  her  take  it?"— Held,  a  pririleged  communica- 
tion.   Force  ▼.  Warren,  806. 

2.  A.  haying  accused  B.  of  stealing  meat,  a  friend  of  the  latter,  to  whom  she  had  men- 
tioned the  fact,  called  at  A.'s  shop,  and  asked  him  if  he  had  accused  B.  of  stealing ,  to 
which  A.  answered,— « Yes;  and  I  beUcTe  it  to  be  true:"— Held,  not  a  priyUeged  comma* 
nioation.    lb, 

8TRBAHS. 
FoMling,'^Bt9  Gai  CoiiFAir. 

STBBETS. 
Laying  out, — See  Local  Ooybbbmbrt  Act,  1858. 

8URBTY,— See  Pbibcipal  ahd  Subbtt. 

TBLBGRAPHIG-CABLB,— See  Nboliobbob. 

TIME-BARGAINS,— See  Gamiho. 

TROVER,— See  Covtbbsiov. 

UNLIQUIDATED  DAMAGES,— See  Sbt-opf. 

VENUE. 
Changing, 

Twenty-fiye  witnoasea  and  a  horse  on  one  side  against  ten  witnessai  on  tbo  other,— 
Held  not  such  a  prepondaranea  of  <<inoouTanience"  as  to  induce  the  court  to  bring  back 
the  yenue  from  the  plaea  whara  the  cause  of  aetioB  (if  any)  arose.  Blaehman  t.  Bainton, 
432. 

WAGERING,— See  GAMiBa. 

WAIVER. 

0/ irregnlaritjft^Bm  Abbitbavbht,  1,  8.   • 
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WARRANT?. 

0/ §«a-w>rtk%n§t9,'S%b  IhivbavoBi  1. 

On  »aU  of  a  hont. 

In  an  aetioB  for  the  breseh  of  a  wanrnnty  on  the  nle  of  a  hone  by  the  lerrant  of  a  pn- 
rate  owner  at  a  fair,— Held,  that  a  letter  firom  the  plaintiff*!  attorney  to  the  defondaa^ 
referring  to  the  alleged  warranty  and  aTorring  a  breaoh  of  it,  and  an  answer  from  ibe 
defendant  simply  denying  that  there  had  been  any  broach  of  warranty,  alTorded  evidenee 
whence  the  Jnry  were  Joatifled  in  finding  that  the  lenrant  had  anthority  in  fket  ib  warrant. 
MilUrT.Lawtan,8U, 

WITNESS. 
JBxaw^naHan  on  ittUrrogtitoriw, 

In  an  action  of  ilander,  the  defendant  baring  obtitined  an  ordcbfor  the  examination  of 
two  witnesiee  (whose  names  were  given)  in  Australia, — the  oonrt,  upon  a  motioB  to  re- 
scind the  order,  imposed  as  a  term  that  Uie  defendant  should  state  what  it  was  that  he  ez- 
I        peeted  the  witnesses  to  prore.    Barr^  t.  Bardajf,  84fll 
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THE  REGISTRATION   CASES. 


AMENDMENT,— 8m  Nonoa  of  Objbotiov,  2. 

ASSISTANT  OYERSEEBy-^-SM  OTBBinR. 

BUILDINa  800IETT,— 8m  Qvalifioatiov  of  Votbb,  L 

CHARITABLE  INSTITUTION,— Sm  Quaufioatiov  of  Yonm,  3. 

CLAIM,  NOTICE  OF,— Sm  OTnium. 

COPYHOLD,— 8m  Qvaufxoatiov  of  Vorb,  4. 

FHEEHOLD  LAND  SOCIETY,— Sm  Quaufioatiov  of  Votu,  1. 

FREEMAN,— SMQuALiFioAnov  of  Votbb,  8. 

HOSPITAL,— 6m  Quaufioatiov  of  Voraa,  8. 

JOINT-STOCK  COMPANY. 
Mtmher9of, 

The  membort  of  a  jolnt-ttoek  eompany  nglatered  proTisionallj  under  Uio  Y  Jk  8  Vict  o. 
110, 1.  68,  who  by  the  tonne  of  the  deed  of  Mtilement  hnve  only  a  right  to  a  ihare  of 
profit!,— the  real  wtato  of  the  Mmpany  being  rested  in  tniiteee,  and  the  management  in  a 
eommittM,— have  no  raeh  equitable  Intereat  in  land  ai  to  entitle  them  to  be  regiftered. 
BmmM,  app.,  Blaiu,  reip.,  618. 

LIST  OF  VOTERS. 
NTiere  fliore  Cftaa  one. 

1.  MThere  there  are  two  liite  of  roten  for  a  borough,  the  notlM  of  oljeetioB  ihonld 
diitinotlj  itale  on  which  the  olJMtor*!  name  appeora.  OrowtUr,  app.,  Bradm&f,  reep., 
638. 

S.  The  pariah  of  K.  Mnsictc  of  the  horwtgh  of  K.,  the  /orwign  of  K.,  and  the  hamlet 
of  L.  M.  (which  latter  ic  not  within  the  parliamentary  borough),- for  each  of  which  Mpa- 
rato  OTerwera  are  appointed  and  leparate  ralM  are  made.  Two  liitc  of  penoni  entitled  to 
Tote  in  K.  are  made  out,— one,  of  perMni  lo  entitled  in  recpMt  of  property  occupied  within 
the  hormtgh  of  K.  $  the  other,  of  pertoni  ao  entitled  in  recpecl  of  property  occupied  within 
the /ore^  ^  fie  paritk  of  K.— the  former  ia  ligned  by  the  OTorMcri  of  the  fteiveyib,  the 
latter  by  the  OTerMcn  of  the  /or«^;— Held,  that  a  notlM  of  objection  ilgned  ''Q.  B., 
on  the  lift  of  pcTMnc  entttled  to  TOto  in  the  election  of  membera  for  the  horomgh  of  K., 
in  xeapeet  of  property  occupied  within  the  pmrUkot  K.,"  wai  inaufidanl    Ih. 

NOTICE  OF  CLAIM,— Sm  OmnsuB. 

NOTICE  OF  OBJECTION. 

1.  The  notiM  of  ol^Mtlon  giTcn  to  a  Munty  Toler  waa  aa  follows :— '*  To  Mr.  Sidney  RIm 
ForecL  I  hereby  glre  you  notlM  that  I  ol|)Mt  to  the  name  of  Forces  Sidney  RIm^  Mng 
retained  on  the  list,"  Jke.,— inaerting  the  noma  of  the  party  Instead  of  the  pronoun  «<your," 
which  Is  in  the  form  No.  11,  Sched.  B.  (8  Jk  7  Vict  e.  18) :— Held,  a  sufldent  MmpllasM 
with  B.  17.    F9r«$f  app.,  FUmd,  reap.,  6iS. 

ty  HddalM,  that,  If  neccisary,  this  was  an  Inaccuracy  of  descripttenwhlch  was  ammda- 
bleund«rB.18L    Ih. 

And  SM  List  of  Votbbi. 

(W) 
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OYBRSEBR. 
Service  o/notic$  ttpon  otnitoiil-overtMr. 

One  T.  was  on  the  2l8t  of  April,  1859,  duly  eleetod  by  the  Twtry  Msistant^TcnMr  of 
tho  puriih  of  A.  (whioh  ia  oo-eztensiTO  with  the  borough),  at  a  lalaiy  of  182.  6«.  per  an- 
BQin,  and  hii  eleotion  was  duly  oonflrmed  by  an  appointment  of  jmtices  on  the  SOth  of 
Angnst  In  March,  1861,  Y.  gave  lotfoe  if  the  ^aril%an»  of  his  "  intention  to  resign,**  bat 
he  Bubseqnently  withdrew  it;  and  on  tbe  36th  ef  that  month  it  was  resolved  at  a  Testry 
meeting  that  his  salary  should  be  increased  to  30^.  There  was  no  confirmation  of  this 
increase  of  salary  by  the  justices,  or  any  new  appointment  of  T.  by  them.  He,  howerer, 
continued  as  before  to  perform  all  the  duties  of  the  office  of  assistant  overseer:— HeM, 
that  serrioe  upon  Y.  of  a  notice  of  claim  under  the  30th  section  of  the  Reform  Aet  was  a 
good  servv^tb    (Xnuafer,  app^  Adiamt^  resp.,  |i9« 

PART  OF  HOTTSB,— See  QvALiFioinov  of  Votxr,  6,  •. 

QUALIFICATION  OF  VOTER. 
Freehold  eetate,  , 

1.  A.  was  a  member  of  a  freehold  land  and  building  society,  in  which  he  held  one  share. 
The  society  some  years  since  advanced  for  bim  4m  f  «rebMi«HPi09«y  (ttL)  for  •  i^eea  af 
land,  the  annual  value  of  whioh,  for  building  purposes^  wa«  32,  j  and  A.  mortgaged  it  to 
the  society  to  secure  the  monthly  payments  due  upon  his  share,  amounting  annual/  to  4L 
Before  the  31st  of  January,  A.  bftd  wM  mMiUdy  iniMnMtti  t»  the  idnamot  ef  711.  Ufen 
these  facts,  the  revising-barrister  found  that  A.  had  prior  to  the  Slst  of  J«nnary,  &  fraft- 
hold  estate  of  the  value  of  40ff.  per  annum  (above  all  charges),  and  retained  his  name  on 
the  list  of  voters  :— Held,  that  his  decision  was  right.   HobtmeaHf  ^p.,  DmJde^,  iMp.,i7A. 

2.  Remarks  upon  the  case  of  Copland,  app.,  Bartletti  resp.^  C  C.  B«  X^  2  Lutic.  R«g. 
Cas.183.    lb. 

Receipt  of  alwu,  mthtn  2  W,  4^  f .  Ah,,  r.  3#. 

3.  Freemen  of  the  borough  of  Sandwich,  entitled  ai  S9ch  to  be  registpied,  ace  not  'lis- 
qualified,  as  recipients  of  alms  within  the  S6th  section  of  the  2  W.  4,  c  45,  by  reason  of 
their  being  members  or  brethren  of  the  hospitals  of  St  Bartholomew  and  St  John  in  tibat 
borough,  which  hospitals  are  by  repute  corporations  by  prescriptMiv  having  preyertj  <*V'> 
sisting  of  landed  estates  and  houses, — the  income  arising  from  the  former  being  distribu- 
table annually  (by  the  charity  trustees,  in  whom  the  aj^ointment  to  vacancies  is  vested), 
in  equal  pioportioQs  among  the  bntbieni  tfi  each  of  whom  is  aasigned  a  houfe  to  live 
in,  which  is  to  be  kept  in  repair  by  hlm^— the  poaseasion  of  the  houses  and  the  reeeipt  of 
the  share  of  the  revenues  by  them  being  matt^  of  righ^  aQd  not  of  an  eleemosjni^  char- 
acter.   Smtth,  app..  Hall,  reap.,  485. 

Qvaei  copyhold  tenure, 

4.  A.  and  others  claimed  to  be  entitled  to  vote  in  respect  of  propevtgr  deeerlbed  in  tba 
list  as  "copyhold  houses."  Their  estates  were  not  in  the  strict  senee  of  tke  tenn  ''oepj- 
holds ;  ^  but,  from  the  statement  of  the  ease  by  Che  revising^baivlsler,  th^  appeared  to 
hasra  some  of  the  incidents  of  oopyhold  tenures,  and  they  were  plainly  not  tktiheMa,  not 
were  they  tenancies  from  year  to  year.  The  revising-barrister  found  '*  that  the  said  A. 
(and  the  othen)  was  sefsed  in  Uw  or  equiiy  of  hovsee  ot  eopyhcdd  or  ether  tenve  net 
INebold,fbr  hisownUfber  for  a  larger  estate  r*^  aftd  ha  retained  their  Mnas  an  the  list 
Tba  oewt  affiqaad  his  deoisioSi    6mrhui$,  app.,  Trmwor^  nap.,  f 60. 

6.  The  oeovpntlon  oT  «<y«»lof  a  beue'^majy  eefO^  a  i4ght  to  re«e  fbr*  aMjarbo- 
re«gk,  under  the  2  W.  4,  a,  45,  s.  27,  if  theia  be  Indepwktonfc  oeenp^tlea  m4  oeliMj  esetr- 
oiiee  fraai  tha  aaa^    Memweite,  app.,  BoeSi,  posp.,  •#•* 

II.  A.  oeeupied  the  appar  ioer  of  a  heme,  eonsisliog  af  two  toema,  as  fnaar  and  asMlsr 
room,  opening  tte  oaa  in«»  tha  atbeiv  aad  oommvaieattog  with  tha  teaag  an  Iha  stair- 
case by  one  outer  door,  over  which  A.  had  exelualF*.  QQat«ol»  Tha  ioaca  halow  iMia 
occupied  by  other  tenants,  and  all  had  access  to  their  several  holdings  from  the  atreet 
through  a  doorway  at  the  entrance  of  a  passage  leading  to  the  eemmon  slabreaaa.  At  Otis 
entrance  was  a  door  open  all  day,  but  generally,  but  not  invariably,  allowed  to  swlBf  la  at 
nli^t,  but  having  no  teek  or  ftatenteg  of  any  Mnd,  wor  any  meaea  of  heteg  ae  eloaed  as 
le  aaenro  Iho  premlaes  A<eB  inlmeioB  from  the  street  >—]|eM^  thai  tha  ail^leet  ^i^  MOiP^ 
«lM«MS<«tioMa''wllhl«tho«MaiiiBgor<lia2maaotfoaartheBa|iDmA«t  Mk 
BBTEEAKCBr-Sae  Qitauficatioh  of  Votka,  |»|  f. 
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